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MEMORANDUM, 

This  volume  includes  all  cases  determined  prior  to  the  January  term. 
1894,  and  a  few  cases  decided  at  that  term.  Contrary  to  the  usual  rule, 
the  case  of  Wdd  v.  Johnson  Mfg,  Co.  (p.  552),  in  which  a  rehearing  was 
denied  March  16,  1894^  is  reported  with  the  cases  of  December  29, 1898 
(the  day  on  which  the  decision  was  first  announced^  in  order  that  it 
may  appear  in  connection  with  the  other  case  between  the  same  partitas 
(pi  549)  decided  at  that  time. 
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PRESENTATION  PROCEEDINGS. 


POETRAIT  OF  JUDGE  COLE. 

On  the  29th  of  December,  1893,  Charles  E.  Dyer  ad- 
dressed the  court  as  follows : 

May  it  please  the  Court — In  presenting  to  this  court,  on  another  occa- 
sion, the  portrait  of  one  who  held  the  position  of  a  judge  of  the  supreme 
court  under  its  first  organization,  a  gentleman  of  the  bar,  now  a  member 
of  this  court,  remarked  that  to  the  lawyer  who  visits  the  Inns  of  Court 
in  London,  there  are  no  objects  within  those  venerable  walls  so  interest- 
ing and  inspiring  as  the  portraits,  busts,  ahd  statues  of  the  great  lawyers 
and  illustrious  judges  whose  grave  and  kindly  faces  look  down  upon  him 
in  those  homes  and  cradles  of  the  common  law.  And  he  indulged  the 
hope  that  the  time  was  not  distant  when  the  walls  of  this  court  room 
would  be  graced  and  adorned  with  like  memorials  of  those  who,  in  their 
day  and  generation,  faithfully  served  the  state  in  the  administration  of 
justice.   [See  80  Wis.  xlvi    Rbp.] 

Hearty  concurrence  in  the  sentiment  thus  expressed,  and  the  recollec- 
tion of  the  long  and  eminent  service  of  Judge  Orsamus  Cole  as  a  mem- 
ber of  this  court,  joined  with  the  high  personal  regard  in  which  he  has 
been  always  held  by  his  brethren  of  the  bar,  and  which  has  steadfastly 
followed  him  in  his  retirement,  have  prompted  the  preparation  of  the 
portrait,  which  I  am  sure  it  gives  your  Honors  pleasure  to  see  before 
you.  In  behalf  of  all  the  personal  friends  of  Judge  Cole,  I  respectfully 
ask  its  acceptance  by  the  court,  and  that  it  may  have  its  appropriate 
place  here,  in  this  seat  of  justice  with  which  his  actual  presence  was  so 
long  associated. 

His  connection  with  this  high  court  of  judicature,  extending  through 
a  period  of  nearly  thirty-seven  years,  entitles  him  to  this  recognition. 
Public  position  is  to  be  valued  in  precise  proportion  to  the  fidelity  with 
which  its  duties  are  performed.  The  value  to  the  state,  of  the  public 
life  of  Judge  Cole,  must  be  estimated  in  accordance  with  that  principle, 
and  so  estimating  it,  his  service  has  been  invaluable.  The  political  world, 
oftentimes  with  turbulent  demonstration  and  even  unseemly  flattery, 
bestows  its  honors  upon  its  living  idols  and  heroes.    Why  should  not 
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those  whose  lives  have  been  laboriously  spent  in  the  retiracy  of  judicial 
vocation,  fashioning  and  building  the  jurisprudence  of  a  commonwealth, 
be  also  kindly  remembered,  and  their  achievements  suitably  recognized, 
while  they  are  still  with  us  and  of  us  and  may  yet  enjoy  the  pleasures 
of  happy  retrospect  and  the  realization  of  the  public  gratituda 

The  work  of  the  Bench  is  growing  to  be  more  and  more  valued  and 
its  power  more  and  more  felt  A  preacher  of  distinction,  whose  thoughts 
keep  pace  with  modern  progress,  says  the  Bench  of  the  current  times 
seems  as  pure  as  the  closet  of  literature.  Further,  he  says,  it  is  the  hap- 
piness of  the  bar  to  congratulate  the  times  over  the  fact  that  the  judges 
in  the  higher  courts  draw  their  decisions  from  the  law  and  the  evi- 
dence :  "  and  that  whereas  one  age  was  happy  in  the  possession  of  one 
honest  judge, —  Matthew  Hale, —  our  country  is  happy  in  the  posses- 
sion of  many  such  administrators  of  justice.  More  and  more  have  edu- 
cated men  in  literature  and  in  the  professions  sought  to  combine  with 
their  mental  gifts  and  their  position  the  fame  of  integrity." 

Every  lover  of  his  country  must  rejoice  that  this  is  so ;  for  *'  the  fame 
of  integrity  "  endures,  when,  without  it,  brilliancy  of  intellect  perishes 
with  the  decay  of  its  possessor. 

The  public  career  of  Judge  Cole  forms  a  large  part  of  the  judicial 
history  of  the  state,  and  has  secured  to  him  tlie  true  fame  of  which  I 
have  spoken.  He  has  been  associated  with  all  the  members  of  this  court 
in  unbroken  succession,  from  June,  1855,  when  Edward  V.  Whtton 
was  Chief  Justice,  to  the  time  when  he  left  the  Bench,  himself  Chief 
Justice,  January  4th,  1892.  His  judgments  may  be  read  in  every  volume 
of  the  Wisconsin  Reports  from  the  4th  to  the  8l8t  volumes,  both  inclusive. 
The  value  of  his  contributions  to  the  jurisprudence  of  the  state  is  in 
equal  proportion  to  the  extent  of  his  work. 

He  had  not  been  long  on  the  bench  when  it  devolved  upon  him  to  de- 
liver judgment,  in  concurrence  with  that  of  his  associates,  in  a  cause 
which  had  for  its  advocates  on  one  side  or  the  other  such  lawyers  as 
Jonathan  R  Arnold,  Edward  G.  Ryan,  his  Honor  Mr.  Justice  OaxoN, 
Matthew  H.  Carpenter,  Timothy  O.  Howe,  and  James  H.  Knowlton. 
I  refer  to  the  celebrated  case  of  Bashford  V8,  Barstow, 

Then  coming  down  to  the  period  of  the  civil  war,  in  the  case  of  Oriner, 
reported  in  10th  Wis.  Rep.,  Judge  Cole  delivered  the  judgment  of  the 
court — and  it  is  most  instructive  and  exhaustive — sustaining  the  power 
of  the  President  to  call  out  the  militia  to  execute  the  laws  of  the  Union, 
and  his  authority  for  that  purpose  to  draft  and  call  into  the  field  the 
quota  of  militia  assigned  to  the  stata  And  in  the  same  volume  is  re- 
ported his  opinion  with  those  of  two  other  eminent  judges,  Ddcon  and 
Paine,  in  the  case  of  Kempf  wherein  it  was  adjudged  that  the  proclama- 
tion of  the  President  suspending  the  privilege  of  the  writ  of  habeas  cor- 
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pus,  was  not  a  legal  and  valid  exercise  of  executive  power,  under  the 
constitution  and  law& 

In  Jones  vs.  The  Estate  of  Keep,  reported  in  10th  Wis.,  Judge  Cole  de- 
livered the  judgment  of  the  court  that  the  provision  of  the  act  of  Con- 
gress of  1863,  which  required  stamps  to  be  afSxed  to  **  writs  or  other 
original  process  by  which  any  suit  is  commenced  in  a  court  of  record,^* 
was  unconstitutional  and  void,  holding  that  such  writs  or  other  processes 
were  essential  means  by  which  the  state  governments  .exercised  their 
functions,  and  therefore  exempt  from  taxation. 

Other  causes  involving  important  public  questions  in  which  Judge 
CoLK  promulgated  the  law,  such  as  Delaplaine's  Case  reported  in  42d 
Wis.,  which  presented  the  great  subject  of  riparian  rights,  might  be  al- 
luded to,  but  with  all  of  them  the  courts  and  the  bar  are  familiar. 

Human  ambition  may  well  cease  its  struggle,  and  intellectual  effort 
may  well  exchange  activity  for  repose,  when  both  have  been  crowned 
with  a  life  work  so  useful  and  complete.  To  nobly  and  honorably  con- 
nect one's  name  with  the  jurisprudence  of  a  nation  or  a  state,  is  to 
achieve  that  character  of  fame  which  no  changes  of  time  or  circum- 
stance can  efface;  The  work  of  the  artist's  brush  or  the  sculptor's  chisel, 
highly  wrought  and  finished  as  it  may  be,  may  perish  in  the  scourge  of 
the  destroying  elements,  and  be  lost  even  to  memory.  But  though  the 
memorial,  whether  in  portrait  or  statue,  become  extinct,  the  fruits  of 
the  learning  and  research  and  toil  of  the  subject  of  that  memorial  re- 
main in  their  richness  and  excellence,  and  are  imperishabla 

Generations  may  come  and  go,  but  the  judge  on  the  bench  and  the 
lawyer  at  the  bar  will  continue  to  appeal  for  support  and  justification 
to  the  jurists  who  have  stamped  their  judgments  with  the  character  of 
commanding  authority.    For  they  are  such  as  have  lived 

"To  clutch  the  golden  keys. 
To  mould  a  mighty  state's  decrees.** 

Thirty-seven  years  measures  the  period  of  many  a  professional  life- 
time. It  has  been  the  happy  fortune  of  the  judge  whose  service  on  the 
bench  of  this  court  we  commemorate,  to  have  faithfully  and  honorably 
discharged  the  functions  of  his  high  office  for  nearly  that  whole  period. 
We  of  the  bar  take  just  pride  in  such  a  record  of  judicial  achievement 
But  the  testimony  to  the  worth  and  value  of  the  work  of  Judge  Cole  is 
oot  limited  to  such  as  springs  merely  from  local  regard  and  pride.  He 
has  achieved  honorable  place  among  the  jurists  of  the  land.  He  was  a 
pure  judge,  an  upright  judge,  a  just  judge.  He  mastered  the  facts  and 
enunciated  the  law.  Patient,  thoughtful,  laborious,  kind,  attentive,  and 
true  to  every  dictate  of  conscience  and  sense  of  duty,  he  stands  as  a 
model  for  judge  and  lawyer  to  copy. 

And  now,  when  the  bells  are  pealing  afar  and  near,  reminding  us  that 
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the  old  year  is  going  and  the  new  year  is  coming,  when  the  festal  cheer 
of  the  season  awakens  with  renewed  activity  the  spirit  of  genial  fellow- 
ship, we  may  suitably  extend  to  the  friend  whose  portrait  is  left  in  the 
kindly  keeping  of  the  court,  our  wishes  that  he  may  long  continue  to 
enjoy,  in  unabated  health  and  vigor,  the  felicity  of  happy  reflections 
upon  duty  nobly  performed. 

On  behalf  of  the  court,  Mr.  Chief  Justice  Lyon  responded 
as  follows : 

Judge  Dyer:  My  brethren  have  placed  me  under  a  great  obligation  by 
awarding  me  the  privilege  of  expressing  to  you  our  united  thanks  for 
your  generous  donation  of  the  portrait  of  Judge  Orsamus  Cole,  late  the 
Chief  Justice  of  this  court  It  has  been  placed  and  will  remain  with  the 
portraits  which  adorn  these  walls  of  several  former  justices  of  the  court 
with  whom  he  served.  The  artist  has  happily  succeeded  in  catching  and 
perpetuating  upon  the  canvas  the  calm,  benignant  expression  of  face 
and  feature  which  beamed  upon  more  than  a  generation  of  lawyers  who 
practiced  in  this  court  while  he  was  one  of  its  members, —  an  expression 
which  never  darkened  and  which  always  inspires  respect  and  affection. 

My  brethren  also  especially  desire  that  you  be  assured  of  our  united 
appreciation  of  your  timely  and  most  eloquent  remarks  on  this  occasion, 
in  which,  in  fitting  terms,  you  have  rendered  just  tribute  to  the  fidelity 
and  usefulness  during  his  long  judicial  career,  as  well  as  to  the  great 
ability,  of  our  friend  and  former  official  associate.  And,  better  than  all 
else,  what  you  have  said  of  the  loveliness  of  his  character  finds  a  cordial 
response  in  each  of  our  hearts. 

Judge  Cole  is  the  last  of  the  elected  Chief  Justices  of  this  court  This 
portrait  will  occupy  the  panel  reserved  for  it  with  the  portraits  of  the 
other  Chief  Justices  by  election,—  Whiton,  Dixon,  and  Ryan,—  together 
with  that  of  Chief  Justice  Dunn  of  the  territorial  Supreme  Court  All 
these  were  able  jurists  and  were  prominent  and  useful  in  laying  the 
foundations  of  our  jurisprudence  in  broad  and  enduring  principles.  The 
fame  of  some  of  them  is  national  It  is  no  disparagement  to  the  mem- 
ory of  the  others  to  say  that  in  symmetry  of  character,  in  untiring,  well- 
directed  industry,  in  strength  and  accuracy  of  judgment,  in  love  of 
justice,  in  obedience  to  the  law,  in  unswerving  fidelity  to  duty,  Chief 
Justice  Cole  is  tlie  peer  of  any  of  them.  We  pay  honor  to  the  memory 
of  either  of  those  great  Chief  Justices  when  we  say  of  him  that  he  was 
the  peer  of  Chief  Justice  Cole.  For  more  than  thirty-six  years  he  was 
an  honored  member  of  this  court,  and  during  that  time  took  part  in  the 
adjudication  of  thousands  of  causea  Many  of  them  involved  questions 
of  vast  importance  to  the  state — some  were  of  national  concern  —  and 
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all  of  them  afiPected  rights  of  person,  reputation,  or  property.  Their  de- 
termination required  careful  study  and  wise  discriminatioii,  so  that  the 
law  should  be  correctly  stated  and  applied.  In  the  discharge  of  these 
high  duties  Judge  Cole  patiently  listened  to  argument  and  the  views  of 
his  brethren,  carefully  weighed  the  same  and  investigated  for  himself, 
and,  when  convinced,  gave  judgment,  and  gave  it  in  obedience  to  the  law 
and  in  the  fear  of  Cod.  He  feared  none  else.  Such  a  man  can  never  be 
moved  by  applause  or  censure,  no  matter  from  whence  it  comea 

During  the  last  few  years  of  Judge  Cole's  service  here,  the  business 
of  the  court  was  conducted  almost  entirely  by  lawyers  who  were  ad- 
mitted to  practice  in  this  state  after  he  became  one  of  its  members.  It 
is  a  great  satisfaction  to  know  that  in  what  we  are  saying  on  this  occa- 
sion we  voice  the  unanimous  sentiment  of  all  who  ever  practiced  before 
him,  as  well  as  of  all  the  people  of  our  state  who  have  had  opportunity 
to  know  his  services  and  worth. 

The  record  of  Judge  Cole's  judicial  life,  and  the  evidences  of  his  great 
ability,  are  contained  in  seventy-eight  volumes  of  the  Wisconsin  Re- 
ports —  from  Volume  4  to  Volume  81  inclusive  —  in  which  are  reported 
the  opinions  and  judgments  of  the  court  in  about  eight  thousand  causes. 
Besides  those  in  which  he  wrote  the  opinions,  nearly  all  the  others 
passed  the  scrutiny  of  his  conscientious  investigations  both  of  fact  and 
law, —  a  record  of  judicial  labor  which  has  seldom  been  surpassed.  I 
should  do  violence  to  my  feelings  were  I  to  abstain  from  reproducing 
here  what  you  said  of  Chief  Justice  Cole  when,  two  years  ago  this*  day, 
exercises  were  had  in  this  place  in  memory  of  Chief  Justice  Dixon,  then 
lately  deceased,  on  which  occasion  you  were  one  of  the  speakers.  These 
were  your  words :  "  For  more  than  thirty-six  years  he  has  sat  upon  this 
bench,  administering  justice  to  his  fellow-men  in  a  spirit  and  with  a  de- 
votion perfectly  consonant  with  his  pure  and  stainless  lifa  A  record 
without  a  blemish  I  .A  name  imperishably  associated  with  the  judicial 
annals  of  the  commonwealth !  Having  been  in  earlier  years  the  contem- 
porary and  associate  of  Whiton,  Smith,  Dixon,  Paine,  and  Downer, 
and  thenceforward  of  Rtan  and  Taylor  and  the  present  members  of 
this  court,  his  memory  covers  a  period  of  judicial  history  replete  with 
interesting  retrospect  and  reminiscence.  Happy  logic  of  events  it  was, 
that  crowned  such  a  career  with  the  chief  justiceship  of  a  court  which 
is  the  pride  and  glory  of  the  state.  With  head  whitened  in  the  public 
service,  he  shall  carry  with  him  in  his  retirement  not  alone  the  reverent 
respect  and  high  esteem  of  his  brethren  of  the  bench  and  bar,  but  he 
shall  go  laden  with  the  spontaneous  tributes  of  their  a£fection  and  with 
their  earnest  wishes  that  many  years  of  health  and  happiness  may  yet 
be  his  lot  and  portion."* 

It  is  not  my  purpose  to  speak  at  length  of  the  character  and  services 
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of  Judge  Ck^LE.  You  bave  done  this  far  better  than  I  possibly  could  do 
it,  and  your  eloquent  words  will  find  response  in  thousands  of  hearts. 
We  are  glad  that  you  have  been  moved  to  give  them  utterance.  We  re- 
joice that  his  life  is  spared,  that  good  health  is  vouchsafed  him,  and 
that  in  his  retirement  he  enjoys  the  peace  and  happiness  which  is  the 
reward  of  a  useful  and  well-spent  life.  We  earnestly  pray  that  he  may 
long  be  spared  to  gladden  with  his  presence  the  hearts  of  those  who  love 
him. 

These  proceedings,  including  the  remarks  made  on  the  occasion,  will 
be  spread  on  the  journal  of  the  court  and  published  in  its  reports. 
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HuED,  Eespondent,  vs.  Doty,  Appellant. 

September  6 — September  $6, 189S, 

Life  insurance:  Insurable  interest:  Agreement  to  receive  insurance  money 
in  trust:  Enforcement:  Illegality. 

A  cousin  of  plaintifTs  wife,  who  lived  much  of  the  time  in  plain tifiTs 
family,  procured  insurance  upon  her  own  life,  payable  in  part  to 
him.  Afterwards  a  question  arose  as  to  whether  plaintiff,  not  being 
a  blood  relation,  could  be  named  as  a  beneficiary,  and  it  was  agreed 
between  the  assured,  plaintiff,  and  defendant  (an  aunt  of  the  as- 
sured) that  defendant  should  be  named  as  beneficiary  but  should 
receive  the  insurance  moneys  in  trust  and  pay  a  part  thereof  to 
plaintiff.  Plaintiff  thereupon  surrendered  the  insurance  certificate, . 
which  had  been  delivered  to  him,  and  a  new  certificate  was  pro- 
cured according  to  the  agreement  After  the  death  of  the  assured 
the  insurance  moneys  were  paid  to  defendant,  but  she  refused  to 
pay  any  part  thereof  to  plaintiff.  Held,  that  whether  plaintiff  had 
an  insurable  interesc  in  the  life  of  the  assured  or  not,  defendant 
was  bound  to  pay  over  to  him  the  money  according  to  the  agree- 
ment 

APPEAL  from  the  Circuit  Court  for  Bane  County. 

On  January  27, 1885,  one  Fannie  E.  Nash  received  from 
the  Northwestern  Mutual  Eelief  Association  of  Madison  a 
certificate  of  membership  for  insurance  in  an  amount  not^ 
exceeding  $4,000,  with  one  half  payable  to  E.  E.  Doty,  and' 
the  remainder  equally  divided  between  the  plaintiff  and 
C.  C.  Chittenden  as  benefieiaries.  On  March  29, 1889,  the- 
Voi.86— 1 


Digitized  by  VnOOQ IC 


% 


2  SUPREME  COITRTL  OF  WISCOKSlX.  [86 

Hard  vs.  Doty. 

said  Fannie  R  signed  an  application  for  change  of  bene- 
ficiary in  said  insurance,  so  as  to  make  $2,000  thereof  pay- 
able to  the  plaintiff,  and  the  balance  thereof  to  be  equally 
^'  divided  between  E.  E.  Doty  and  C.  C.  Chittenden,  and 

I ;        therein  and  thereby  returned  and  surrendered  said  former 
* '        certificate  of  insurance.    Thereupon,  and  on  July  19,  1890, 
/     the  said  company  issued  to  said  Fannie  E.  a  new  certificate 
^      for  insurance,  not  exceeding  $4,000,  of  which  sum  $2,000 
was  payable  to  the  plaintiflf,  and  the  remainder  to  be 
equally  divided  between  E.  E.  Doty  and  C.  C.  Chittenden, 
and  they  to  pay  all  her  just  debts  and  expenses  of  last  sick- 
ness and  funeral.     The  plaintiff  held  said  certificate  for 
said  Fannie  E.  until  it  was  surrendered  as  hereinafter  men- 
tioned.    Said  Fannie  E.  was  a  cousin  by  birth  of  the 
plaintiff's  wife,  and  a  second  cousin  of  his  son.     She  was 
an  inmate  of  the  plaintiff's  family,  and  had  a  home  there 
for  some  time  during  the  latter  years  of  her  life. 

On  November  19,  1891,  at  the  home  .of  the  defendant, 
the  said  Fannie  E.  and  the  plaintiff  met  the  defendant,  and 
the  question  arose  between  them  whether  said  plaintiff  and 
the  said  E.  E.  Doty,  who  is  the  husband  of  the  defendant, 
not  being  blood  relations  of  the  said  Fannie  E.,  were  en- 
titled to  be  named  as  benefirciaries  in  the  said  policy ;  and 
thereupon,  and  in  order  to  carry  out  the  wishes  of  the  said 
Fannie  E.,  it  was  then  and  there  mutually  agreed  by  and 
between  this  plaintiff  and  the  defendant  and  the  said  Fan- 
nie E.  that  the  benefit  certificate  in  the  nature  of  a  life  in- 
surance policy  then  existing  in  said  company  should  be 
changed,  and  that  C.  C.  Chittenden  should  be  a  beneficiary 
in  such  certificate  for  $100  only,  and  that  the  defendant, 
Amanda  M.  Doty,  who  was  an  aunt  and  blood  relation  of 
the  said  Fannie  E.,  should  be  named  as  beneficiary  for  the 
remainder  of  $4,000,  namely,  for  the  sum  of  $3,900,  but  on 
the  trust,  promise,  and  agreement  of  said  defendant  that 
she  would  accept  said  trust  and  accept  the  fund  so  to 


Digitized  by  VnOOQ IC 


Wis.]  august  TEEM,  1893.  3 

Hurd  va  Doty. 

come  to  her  as  such  beneficiary,  and  from  a,nd  out  of  the 
same  at  once  hand  over  and  deliver  to  the  plaintiff  the  sum 
of  $1,950,  which  the  said  Fannie  E.  then  and  there  deter- 
mined and  directed  should  be  paid  to  the  plaintiff.  During 
said  negotiations  the  said  Fannie  E.  proposed  that  the 
plaintiff's  wife  should  be  named  in  said  certificate  as  bene- 
ficiary, but  in  trust,  in  fact,  for  the  said  sum  of  $1,050, 
which  the  said  Fannie  E.  then  and  there  determined  and 
fixed  upon  as  the  amount  to  be  paid  to  the  plaintiff  of  said 
insurance  money;  but  the  defendant  interfered  and  urged 
the  said  Fannie  E.  to  have  the  certificate  made  to  her  as 
beneficiary  for  the  said  sum  of  $3,900,  at  the  same  time  as- 
suring the  said  Fannie  E.  that  she  could  safely  trust  her 
(the  defendant)  to  perform  the  trust  and  pay  over  to  the 
plaintiff  the  sum  of  $1,950  to  be  received  on  said  certificate  ; 
and  said  Fiannie  E.  and  the  plaintiff  relied  on  said  assurance 
and  agreement  of  said  defendant,  and  were  thereby  led  to 
dismiss  the  suggestion  of  having  the  wife  of  the  plaintiff  or 
some  other  person  named  as  beneficiary  in  behalf  of  the 
plaintiff  for  said  sum  of  $1,950. 

Up  to  that  time,  November  19,  1891,  the  plaintiff  had 
possession  of  the  then  outstanding  policy  of  insurance,  and 
at  the  request  of  the  said  Fannie  E,  was  holding  the  same 
for  safe-keeping.  Relying  upon  the  promise  and  agree- 
ment/)f  the  said  defendant,  and  confiding  therein,  and  in 
pursuance  of  the  said  agreement,  he  thereupon  delivered 
the  said  policy  or  certificate  of  insurance  to  the  said  com- 
pany, and  the  secretary  of  the  said  company  thereupon 
made  out  a  blank  application  for  a  change  of  beneficiary, 
wherein  the  outstanding  certificate  was  surrendered  and 
the  said  association  directed  to  issue  and  forward  to  the 
said  Fannie  E.  a  new  certificate  for  the  same  amount  of 
insurance,  in  which  $1,950  should  be  payable  to  this  plaint- 
iff, and  $100  to  said  C.  0.  Chittenden,  and  the  balance  to 
the  said  K  E.  Doty,  who  was  therein  to  pay  all  her  just 
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debts  and  all  her  funeral  expenses.  Upon  the  back  of  such 
fiUed-up  blank  application  the  said  Fannie  E.  made  and 
signed  the  following  instrument  or  writing,  to  wit :  "  Burke, 
Wis.,  Nov.  24,  J891.  Mr.  Parkinson  [the  secretary  of  the 
company] :  I  think  this  should  be  changed  to  read  just  a 
little  different,  like  this:  R.  TT.  Uurd,  $1,950,  and  he  to 
pay  all  expenses  to  present  date;  C.  C.  Chittenden,  $100; 
E.  E.  Doty,  the  remaining  $1,950,  and  expenses  from  this 
date.  Please  make  this  change  and  oblige  Fannie  E.  Nash." 
Thereupon  the  manager  of  such  company  wrote  a  letter  to 
the  said  Fannie  E.,  bearing  date  November  24, 1891,  saying 
in  effect-  "Your  note  to  Mr.  Parkinson  relative  to  the 
change  in  the  wording  of  your  application  for  a  change  of 
beneficiaries,  has  been  referred  to  me.  Replying,  I  have 
to  say  that  the  statutes  under  which  the  association  is  in- 
corporated declare  that  its  object  is  to  provide  for  the 
families  of  its  members  and  their  kindred.  *  Kindred,'  as 
we  understand  it,  means  *  blood  relation.'  We  had  sup- 
posed that  the  beneficiaries  named  in  your  certificate  were  in 
accordance  with  our  rules  and  the  statutes  of  the  state;  but 
I  have  to-day,  for  the  first  time,  learned  that  R.  W.  Hurd 
does  not  sustain  a  relationship  to  you  that  would  entitle 
him  to  be  one  of  your  beneficiaries.  Tou  will  therefore 
please  name  such  persons  for  beneficiaries  as  will  be  legally 
entitled  to  claim  insurance  in  the  event  of  your  death,  in 
compliance  with  the  law  above  quoted  in  this  regard,  and 
oblige."  "  P.  S.  The  same  objection  made  to  R.  TF.  Ihird 
applies  to  E.  E.  Doty,  but  in  the  case  of  the  latter  you  can 
substitute  your  aunt,  Mrs.  Doty,  as  beneficiary."  To  that 
letter  the  said  Fannie  E.  replied,  under  date  of  November 
25,  1891,  to  the  effect:  "Please  make  out  new  policy  at 
once  leaving  0.  0.  Chittenden  $100,  and  Mrs,  A,  M.  Doty 
[defendant]  the  remaining  $3,900,  and  oblige." 

On  the  same  day  the  said  Fannie  wrote  to  the  plaintiff 
a  letter  in  these  words :  "  Uncle  was  in  town  yesterday  and 
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took  the  policy  [application]  you  sent  out  to  Mr.  Briggs. 
That  worthy  objects.  Uncle  [the  defendant's  husband] 
will  show  vou  his  letter  to  irie,  so  I  have  it  all  made  out  to 
aunty  [the  defendant]  but  the  $100  to  0.  C.  C,  iut  she 
agrees  to  make  it  all  rights  as  agreed  upon  between  you  the 
other  night.  Have  not  been  as  well  the  last  two  or  three 
days.  Come  out  on  the  train  and  see  me.  You  see  by  the 
old  policy  you  would  have  lost  it  all.  Please  let  uncle  [the 
defendant's  husband]  take  the  old  policy,  so  as  to  have  this 
finished  up." 

On  iN'ovember  25, 1891,  the  said  Fannie  E.  signed  a  blank 
application  for  change  of  beneficiary,  filled  out  by  the  sec- 
retary of  the  company,  whereby  she  requested  the  com- 
pany to  "issue  and  forward  to  me  a  new  certificate,  pay- 
able to  my  relative  C.  0.  Chittenden,  $100,  and  to  my  aunt 
Mrs,  Amanda  M.  Doty  the  sum  of  $3,900;"  whereupon, 
and  on  the  same  day,  the  company,  by  its  president  and 
secretary,  made  a  new  certificate  of  insurance  for  not  to 
exceed  $4,000,  of  which  $100  was  payable  to  her  "  relative 
C.  C.  Chittenden,"  and  $3,900  to  "  her  aunt  Mrs.  Amanda 
M.  Doty:' 

The  said  Fannie  £.  Nash  died  December  17,  1891,  in 
Dane  county.  Thereupon,  and  on  May  21,  1892,  at  Madi- 
son, the  said  company  paid  said  $100  to  said  Chittenden,  and 
$3,900  thereof  to  the  said  defendant.  The  plaintiflE  there- 
upon duly  demanded  of  the  defendant  that  she  should  de- 
liver to  the  plaintiff  the  said  $1,950  so  received  and  held 
by  her  in  trugt  for  him,  but  she  refused  to  pay  over  or 
deliver  to  him  the  same  or  any  part  thereof,  and  denied  said 
trust. 

On  October  7,  1892,  the  plaintiff  served  and  filed  this  bill 
in  equity  to  have  the  defendant  declared  and  adjudged  a 
trustee,  holding  said  sum  of  $1,950  so  received  by  her  in~ 
trust  for  the  plaintiff.  To  that  complaint,  defendant  put 
in  an  answer  taking  issue  with  the  allegations  of  the  corn- 
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plaint,  and  upon  the  trial  the  court  found  the  facts  in  effect  • 
as  stated,  and  also  found,  as  conclusions  of  law,  that  the 
defendant  holds  said  $1,950  iu,  trust  for  the  plaintiff,  and 
that  said  agreement  and  trust  were  valid  and  binding  upon 
the  defendant ;  that  her  neglect  and  refusal  to  pay  over  to 
the  plaintiff  said  sum  of  $1,950  was  wrongful  and  in  fraud 
of  the  plaintiff  and  the  trust  under  which  the  defendant 
received  that  fund ;  that  the  plaintiff  was  entitled  to  judg- 
ment herein,  and  to  recover  of  and  from  the  defendant  the 
sura  of  $1,950,  together  with  interest  since  the  same  was 
received  by  her,  to  wit.  May  21,  1892,  in  the  sum  of  $91, 
together  with  costs  herein  to  be  taxed.  From  the  judg- 
ment entered  accordingly  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Lewis  <&  Briggs 
and  John  D,  Gurnee^  and  oral  argument  by  H.  M.  Lewis. 
They  contended,  inter  alia^  that  plaintiff  had  no  insurable 
interest  in  the  life  of  Fannie  E.  Nash.  2  May,  Ins.  (3d  ed.), 
sec.  590;  Euse  v.  Mut.  Ben.  L.  Ins.  Co.  23  N.  Y.  516;  An- 
gell,  Ins.  sec.  296;  2  Parke,  Ins.  (7th  ed.),639;  Bacon,  Ben. 
Soc.  sec.  250 ;  Lewis  v.  Phoenix  M.  L.  Ins.  Co.  39  Conn.  100 ; 
Am.  Legion  of  Honor  v.  Perry ^  140  Mass.  580 ;  Ouardian 
M.  Z.  Ins.  Co.  V.  Hoganj  80  111.  35 ;  £^lsej/  v.  Belief  Asso. 
142  Mass.  224;  Continental  L.  Ins.  Co.  v.  Volger,  89^Ind.  572; 
Singleton  v.  St.  Louis  Mut.  L.  Ins.  Co.  66  Mo.  63;  Appeal 
of  Carson^  113  Pa.  St.  438 ;  Gilbert  v.  Moose's  Adm'r,  104  id. 
74;  Bomhach  v.  Piedmont  Ins.  Co.  35  La.  Ann.  233;  Mich. 
Mut.  Ben.  Asso.  v.  liolfe^  76  Mich.  146;  Silvers  v.  Mich. 
Mut.  Ben.  Asso.  94  id.  39.  Plaintiff  could  not  be  a  bene- 
ficiary in  a  certificate  issued  by  the  Northwestern  Mutual 
Relief  Association,  organized  under  sec.  1771,  R  S.  Bou  vier, 
Law  Diet.  Kindred  ;  Wood,  Inst.  50 ;  2  Bl.  Comm.  253 ;  State 
ex  rel.  AtCy  Gen.  v.  Peoples  M.  B.  Asso.  42  Ohio  St.  579; 
State  ex  rel.  Atty  Gen.  i>.  Standard  L.  I.  Asso.  38  id.  281 ; 
Nat.  M.  A.  Asso.  v.  Gonser^  43  id.  1 ;  Am.  Legion  of  Honor 
V.  Perry,  140  Mass.  580 ;  Supreme  Lodge  v.  Nairn,  60  Mich. 
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44.  See  Kentuqhy  M.  Ins.  Co,  v.  Millsr^s  AdmW^  13  Bush 
(Ky.),489;  StaU  v.  Cent  M.  R.  Ab90,  29  Ohio  St.  399;  MuL 
B.  Asso.  V.  McAuLey^  2  Mackey  (D.  C),  70;  McClure  v. 
Johnson^ 56 Iowa, 620 ;  Greeno «.  Greeno^ 23  Hun, 478;  Mut 
JS.  Asso.  V.  Hoyt^  46  Mich.  473;  Mich.  M.  B.  Asso.  v,  JioJfe, 
76  id.  146;  JPeoplev.  Golden  liule  Co.  114  111.  34, 35 ;  Golden 
Bule  V.  People,  118  id.  499 ;  Rockhold  v.  Canton  M.  B,  Asso, 
129  id.  440 ;  Palmer  v.  Welch,  132  id.  141.  The  secret  agree- 
ment claimed  to  have  been. made  was  unlawful,  and  plaint- 
iff camiot  recover  thereon.  1  Lewin,  Trusts,  top  p.  182,  ch.  2 ; 
Brett's  lu  C.  in  Eq.  *6,  note  15;  Bispham,  Eq.  (4th  ed.), 
sec.  56;  Tiff.  &  R  Trusts,  124;  Perry,  Trusts  (4th  ed.),  sees. 
63,  65;  Muckleston  v.  Brown,  6  Ves.  52,  67;  Strickland  v. 
Aldridge,  9  id.  516 ;  Russell  v,  Jackson,  10  Hare,  204 ;  Cham- 
Jferlain  v.  Agar,  2  Ves.  &  B.  259;  Podmore  v.  Gunning,  7 
Sim.  644.  This  suit  is  in  the  nature  of  an  action  for  specific 
performance,  and  in  order  to  establish  his  right  to  a  recov- 
ery plaintiff  is  obliged  to  plead  and  prove  the  illegal  agree- 
ment. Melchoirv.  McCarty,  31  Wis.  255 ;  Clarke  v.  Lincoln 
L.  Co.  59  id.  655 ;  Chippewa  Valley  cfe  S.  R.  Co.  v.  C,  St.  P^ 
M.  <fe  O.  R.  Co.  75  id.  224;  OiUnore  v.  Roberts,  79  id.  453: 
Ma/rshal  v.  Railroad  Co.  16  How.  314;  Bank  v.  Owen,  2 
Pet.  539;  Pomeroy,  Spec.  Perf.  284-6;  Wight  v.  Rinds- 
kopf^^Z  Wis.  344;  Guernsey  v.  Cook,  120  Mass.' 501;  Setter 
V.  Alvey,  15  Kan.  157;  Creath  v.  Sims,  5  How.  204;  Bestor 
V.  Wathen,  60  111.  138 ;  Snell  v.  Dwigkt,  120  Mass.  9 ;  Watson 
V.  Murray,  23  N.  J.  Eq.  257;  Green  v.  Carrigan,  87  Mo. 
359;  Gould  v.  Kendall,  15  Neb.  649;  Sykes  v.  Beadon,  11 
Ch.  Div.  196. 

For  the  respondent  there  was  a  brief  by  Burr  W.  Jones 
and  K  J.  db  C.  F.  Lamb,  and  oral  argument  by  Mr.  F.  J. 
Lamb  and  Mr.  Jone^.  They  argued,  among  other  things, 
that  on  the  language  of  ^ec.  1771,  R  S.,  plaintiff  could  have 
recovered  on  the  certificate  of  July  19,  1890,  had  Miss 
Nash  died  before  it  was  surrendered.  The  statute  is  to  be 
liberally  construed  to  further  the  object  for  which  the  cor- 
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poration  is  organized,  the  choice  of  means  .being  left  to  the 
corporation.  Mygatt  v.  N.  T.  P.  Ins.  Co.  21  N.  Y.  53-55 ; 
JRookholdv,  Ccmton  M.  B.  Aaso.  129  111.  440, 445 ;  Maneely  v. 
Knights^  115  Pa.  St.  305.  Plaintiff  might  be  held  to  be  of 
the  "  family  "  of  Miss  Nash.  Carmichael  v.  N.  W.  Mut.  B. 
A%%o.i\  Mich.  494;  McCarthy  v.  N.  E.  Order  of  P.  153 
Mass.  314;  Poor  v.  Hudson  Ins.  Co.  2  Fed.  Rep.  432;  An- 
derson, Law  Diet.  Family;  Merritt  v.  Baldwmy  6  Wis.  439, 
446.  The  certificate  of  July  19, 1890,  was  issued  in  exact 
conformity  with  the  articles  of  the  association,  and  the 
association  would  be  estopped  from  disputing  its  liability 
thereon.  2  Morawetz,  Corp.  689 ;  Bradley  v.  BaUa/rd^  55 
111.  415 ;  Da/rst  v.  Oale^  83  id.  136 ;  Bacon,  Ben.  Soc.  sec. 
265;  Niblack,  Ben.  Soc.  sec.  7;  Matt  v.  Roma/n  Catk.  M.  P. 
Soc.  70  Iowa,  455 ;  Knighis  of  Honor  «?.  Watson^  64  N.  H. 
517;  Baler  v.  Oee,l  Wall.  333,  337;  Gemiantovm  Ins.  Co. 
V.  Dhemy  43  Wis.  420.  The  money  having  been  voluntar- 
ily paid  to  defendant,  shjB  could  not  set  up  the  illegality  of 
the  original  trust  and  thus  retain  the  property.  1  Pom- 
eroy,  Eq.  Jur.  sec.  403,  note  2 ;  Thomson  v.  Thomson^  7 
Ves.  470;  Tenufit  v.  EUioU^  1  Bos.  &  P.  3;  Farmer  v.  Rus- 
sell^ id.  296 ;  Sh^rp  v.  Taylor^  2  Phil  801 ;  Joy  v.  Campbell^ 
a  Sch.  &  Lef.  338-9;  McBlair  v.  Gibhes,  17  How.  232; 
Brooks  V.  Martin^  2  Wall.  81 ;  Worthifigton  v.  Curtiss^iu.  R. 
1  Ch.  Div.  419,  423-4;  Heckman  v.  Swartz,  50  Wis.  267, 
270.  The  objection  that  plaintiff  had  not  an  insurable  in- 
terest in  the  life  of  Miss  Nash  does  not  apply  because  she 
procured  the  insurance  at  her  own  expense.  Bloomington 
M.  L.  B.  Asso.  V.  Bliie^  120  111.  121,  and  cases  cited ;  Bacon, 
Ben.  Soc.  sec.  249;  11  Am.  &  Eng.  Ency.  of  Law,  318;  1 
May,  Ins.  sec.  112.  , 

Cassoday,  J.  The  findings  of  the  court  are  fully  sus- 
tained by  the  evidence. 

It  is  contended  that  the  plaintiff  had  no  insurable  interest 
in  the  life  of  Fannie  E.  Nash.    The  learned  counsel  for  the 
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defendant  cites  numerous  cases  to  the  effect  that  one  pro- 
curing insurance  upon  the  life  of  another  cannot  recover 
upon  the  policy  without  proving  an  interest  in  the  life  as- 
sured. The  theory  upon  which  such  decisions  are  based  is 
that  such  a  contract  is  nothing  more  than  a  wagering  or 
gambling  contract,  and  hence  is  against  public  policy,  and 
is  therefore  void.  It  is  very  questionable  whether  such  a 
policy  was  void  by  the  common  law  of  England  prior  to 
1774.  Lucena  v.  Craufurd^  3  Bos.  &  P.  76;  Cousins  v. 
Nantes^  3  Taunt.  513 ;  DaCby  v.  India  <&  Z.  L.  Ass.  Co.  (15 
Com.  B.)  80  Eng.  C.  L.  365.  In  the  year  named,  the  stat- 
ute of  14  Geo.  in.  c.  48,  was  enacted,  and  is  to  the  effect 
that  thereafter  "  no  insurance  shall  be  made  by  any  person 
or  persons,  bodies  politic  or  corporate,  on  the  life  or  lives 
of  any  person  or  persons,  or  on  any  other  event  or  events 
whatsoever,  wherein  the  person  or  persons  for  whose  use, 
benefit,  or  on  whose  account  such  policy  or  policies  shall  be 
made  shall  have  no  interest,  or  by  way  of  gambling  or 
wagering;  and  that  every  assurance  made  contrary  to  the 
true  intent  and  meaning  hereof  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever."  12  Eng.  Stats,  at  Large, 
90.  The  preamble  to  the  act  speaks  of  it  as  a  remedy  for 
an  existing  mischief.  The  act  is  general  in  its  terms,  and 
does  not  purport  to  extend  to  any  English  oolonj^,  and  it 
was  held  as  late  as  1832  that  it  did  not  extend  to  Ireland. 
Shannon  v.  Nv^enty  Hayes,  536 ;  BHtish  Ins.  Co.  v.  Ma^ee^ 
Cooke  &  A.  182.  In  Spaulding  v.  C.  dk  N.  W.  H.  Co.  30 
Wis.  117,  118,  it  was  held,  in  an  opinion  by  Dixon,  C.  J., 
that  the  statute  of  14  Geo.  III.  c.  78,  passed  the  same  year 
and  about  the  same  time,  was  never  in  force  in  Wisconsin, 
for  the  reason  that  its  passage  was  so  near  the  Eevolution 
that  it  was  never  received  and  acted  upon  as  a  part  of  the 
common  law  in  this  country.  But  cases  are  cited  by  coun- 
sel from  Courts  of  high  authority  holding  that  the  act  of  14 
Geo.  III.  c.  48,  was  merely  confirmatory  of  the  common  law 
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as  it  previously  existed  in  England,  while  others  assume  that 
the  common  law  was  and  is  as  therein  embodied,  without 
making  any  reference  to  the  act.  So,  some  of  the  cases 
cited  seem  to  have  gone  so  far  as  to  hold  that  if  a  creditor, 
having  an  insurable  interest  in  the  life  of  his  debtor,  ob- 
tains an  insurance  thereon  in  his  own  favor,  and  the  debt 
is  subsequently  paid  or  extinguished  during  the  life  of  the 
assured,  or  the  policy  is  assigned  to  one  having  no  insurable 
interest  in  the  debtor's  life,  such  policy  cannot  be  enforced 
against  the  company.  But  this  court  ho-s  held  that  a  policy 
of  life  insurance  obtained  in  good  faith  by  a  person  having 
an  insurable  interest  in  the  life  assured'  may  be  assigned 
to  any  person  with  the  consent  of  the  company;  that  an 
assignment  by  a  son  of  insurance  policies  o^  his  own  life, 
as  security  for  a  debt  due  from  his  father  to  the  assignee, 
is  valid.  Bursinger  v.  Banky  67  Wis.  75,  and  cQses  there 
cited  by  Mr.  Justice  Taylor.  The  same  principle^eems  to 
be  sanctioned  in  England,  notwithstanding  the  statute 
quoted.  It  has^  there  been  held  that,  "  where  a  polity  ef- 
fected by  a  creditor  on  the  life  of  his  debtor  is  valid  at^he 
time  it  is  entered  into,  the  circumstance  of  the  interest  i^f 
the  assured  in  such  life  ceasing  before  the  death  does  no^ 
invalidate  it  by  reason  of  the  provisions  of  the  14  Geo.  III.  ^ 
c.  48."  Dalhy  v.  India  cb  L,  L.  Ass,  Co,.  (15  Com.  B.)  80  ""x 
Eng.  C.  L.  365.  This  is  put  upon  the  theory  that  a  con- 
tract of  life  insurance  is  not  a  contract  of  indemnity,  but  is 
a  mere  contract  to  pay  a  certain  sum  of  money  upon  the  ^ 

death  of  a  person,  in  consideration  of  the  due  payment  of 
certain  annual  premiums  during  his  life.  That  case  has 
been  repeatedly  cited  with  apparent  approval  by  the  Eng- 
lish courts.  Knoxv.  Turner  J  L.  R  9Eq.  163;  Rankin  v,  \ 
Potter,  L.  R  6  H.  L.  119;  Bradhum  v.  G.  W,  E.  Co.  L.  R 
10  Exch.  2;  Burnand  v,  liodocana^hi,  L.  R.  7  A  pp.  Cas. 
340.  See,  also,  MorreU  v.  Trenton  M.  Z.  Ins.  Co.  10  Cush. 
282,  57  Am.  Dec.  92. 


\ 
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But  in  the  case  at  bar  the  plaintiff  did  not,  as  a  crec^itor 
or  otherwise,  procure  the  insurance  in  question.  On  the 
contrary,  the  same  was  procured  by  Fannie  E.  Nash  upon 
her  own  life,  payable  as  indicated.  The  contention  is  that 
the  company  had  no  lawful  authority  to  insure  her  life,  di- 
rectly or  indirectly,  for  the  benefit  of  the  plaintiff,  and 
hence  that,  in  so  far  as  she  attempted  to  do  so  in  the  name 
of  the  defendant  as  trustee,  the  policy  is  pro  tanto  void. 
The  statute  authorized  the  formation  of  a  corporation  in 
the  manner  therein  provided,  to  promote  the  several  objects 
therein  named,  and,  among  others,  "  for  the  mutual  sup- 
port of  the  membira^  their  families  or  kindred  in  cases  of 
sickness,  misfortune,  poverty,  or  death,  or  for  any  lawful 
business  or  purpose  whatever,  except,"  as  therein  specific- 
ally named.  Sec.  1771,  E.  S.  The  by-laws  of  the  associa- 
tion provided  that "  the  object  and  business  of  the  association 
shall  be  to  fumiah  pecuniary  relief  to  its  members  when  dis- 
ahled  hy  sickness  or  accident,  and  to  provide  a  mortuary 
benefit  for  the  huriaZ  of  its  memhers  and  relief  of  their 
families  or  kindred."  It  is  undisputed  that  Miss  Nash  was 
an  invalid  for  six  or  seven  years  immediately  prior  to  her 
death ;  that  during  that  time  she  lived  and  made  her  home 
for  most  of  the  time  with  the  plaintiff  and  as  a  member  of 
his  family ;  that  while  she  was  there  one  of  her  limbs  was 
amputated,  and  she  was  much  of  the  time  under  the  care  of 
a  physician ;  that  she  was  a  blood  relative  of  the  plaintiff's 
wife  and  their  son,  as  mentioned  in  the  foregoing  state- 
ment; that  from  January  27,  1885,  to  December  17,  1891, 
her  life  was  insured  in  this  same  company;  that  during  the 
fore  part  of  this  time,  and  for  about  four  years,  one  fourth 
of  the  amount  of  the  insurance  was  expressly  payable  to 
the  plaintiff;  that  during  the  most  of  the  balance  of  the 
time  about  one  half  of  the  amount  was  expressly  payable 
to  the  plaintiff;  that  the  last  change  in  the  form  of  the 
policy,  niaking  $3,900  of  the  amount  payable  to  the  defend- 
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ant  upon  her  agreement  to  receive  and  hold  the  same  in 
trust,  and  from  the  amount  so  received  pay  over  to  the 
plaintiff  $1,950,  as  found  by  the  court,  was  merely  to  obvi- 
ate a  supposed  legal  objection  to  the  form  of  the  policy. 
In  all  these  transactions  the  manifest  purpose  of  Miss  Nash 
was  to  secure  for  herself  a  home,  maintenance,  and  support 
in  the  family  of  the  plaintiff,  and  to  remunerate  him  for 
the  same  by  way  of  such  insurance.  It  was  certainly  a 
very  appropriate  way,  if  not  the  only  way,  in  which  she  as 
a  member  of  the  order  could,  in  the  language  of  the  stat- 
ute, "receive  the  mutual  support  of  the  (other)  members," 
or  could  be  furnished  with  pecuniary  relief  by  ther  other 
members.  Neither  the  statute  nor  the  by-laws  limit  the 
beneficiaries  to  blood  relatives. 

In  Barnes  v.  London,  K  (6  L.  Z.  Ins.  Co.  [1892]  1  Q.  B. 
864,  an  action  was  brought  to  recover  the  amount  of  a 
policy  of  insurance  upon  the  life  of  a  child  ten  years  old,  a 
step-sister  of  the  plaintiff,  and  it  appeared  that  the  plaint- 
iff had  promised  the  mother  of  the  child  to  take  care  of  and 
help  maintain  it;  and  it  was  "  hold  that  the  plaintiff  had  an 
insurable  interest  in  the  child's  life,  and  was  entitled,  in  the 
absence  of  any  objections  as  to  the  amount. in  fact  expended 
by  her,  to  recover  the  amount  of  the  policy."  Lord  Cole- 
ridge, C.  J.,  in  effect  said  that  it  appeared  that  the  plaintiff 
had  undertaken  the  burden  of  keeping  and  maintaining  the 
child.  That  "that  was  a  duty  not  cast  upon  her  by  law, 
but  was  wholly  self-imposed.  .  .  .In  that  state  of  cir- 
cumstances it  is  said  that  the  plaintiff  had  no  insurable  in- 
terest in  the  child's  life.  Now,  I  agree  that  the  insurable 
interest  must  be  a  pecuniary  interest,  and  that  the  interest 
must  be  in  existence  at  the  time  when  the  policy  is  effected. 
That  is  perfectly  clear  upon  the  authorities.  Is  there  such 
a  pecuniary  insurable  interest  here?  I  think  there  is.  .  .  . 
I  cannot  find  that  anything  has  been  said  in  any  case  to  a 
contrary  effect."    And  in  one  of  the  cases  cited  by  counsel 


Digitized  by  VnOOQ IC 


Wis.]  august  TERM,  1893.  13 

Hurd  v&  Doty, 

for  the  defendant,  Mr.  Justice  Field,  speaking  for  the  whole 
conrt,  said :  "  It  is  not  very  easy  to  define  with  precision 
what  will  in  all,  cases  constitute  an  insurable  interest,  so  as 
to  take  the  contract  out  of  the  class  of  wager  policies.  It 
may  be  stated  generally,  however,  to  be  such  an  interest, 
arising  from  the  relations  of  the  party  obtaining  the  insur- 
ance, either  as  creditor  of  or  surety  for  the  assured,  or  from 
the  ties  of  blood  or  marriage  to  him,  as  will  justify  a  rea- 
sonable expectation  of  advantage  or  benefit  from  the  con- 
tinuance of  his  life.  It  is  not  necessary  that  the  expecta- 
tion of  advantage  or  benefit  should  be  always  capable  of. 
pecuniary  estimation.  .  .  .  But  in  all  oases  there  must 
be  a  reasonable  ground,  founded  upon  the  relations  of  the 
parties  to  each  other,  either  pecuniary ^  or  of  blood  or  af- 
f/iiity^  to  expect  some  benefit  or  advantage  from  the  con- 
tinuance of  the  life  of  the  assured."  Wamock  v,  Davis, 
104  U.  S.  779. 

But,  as  indicated,  the  case  at  bar  is  more  favorable  to 
the  validity  of  the  insurance,  since  Miss  Nash  procured  the 
insurance  on  her  own  life,  in  part  to  remunerate  and  com- 
pensate one  to  whom  she  was  under  great  moral,  if  not 
legal,  obligations.  Upon  her  death  the  company  promptly 
paid  the  money  to  the  defendant,  as  agreed  in  the  policy. 
It  is,  at  least,  very  doubtful  whether  the  company  could 
have  successfully  resisted  such  payment,  had  it  made  the 
attempt;  but  that  question  is  not  before  us  for  determina- 
tion. Even  assuming  that  the  company  might  have  suc- 
cessfully resisted  such  payment,  yet  we  are  clearly  of  the 
opinion  that  in  voluntarily  making  the  payment  the  com- 
pany violated  no  statute  nor  any  principle  of  the  couimon 
law  or  of  good  morals.  The  defendant,  therefore,  came 
into  the  lawful  possession  of  the  money.  As  indicated  in 
the  foregoing  statement,  the  plaintiff  surrendered  the  pre- 
vious outstanding  certificate,  and  he  and  Miss  Nash  con- 
sented and  agreed  that  a  new  certificate  should  be  taken 
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out  in  the  name  of  the  defendant ;  but  this  was  done  only 
upon  the  express  agreement  of  the  defendant  that  she 
would  receive  $1,950  of  the  amount  in  trust  for  the  plaint- 
iff, and  pay  the  same  oyer  to  him.  By  virtbe  of  the  agree- 
ment so  made  by  the  defendant,  Miss  Nash,  and  the  plaintiff, 
the  defendant  has  since  received  the  money.  The  precise 
question  for  determination,  therefore,  is  whether  the  de- 
fendant can  retain  that  money  for  her  own  use,  in  violation 
of  that  agreement.  We  are  clearly  of  the  opinion  that  she 
cannot.  Kiewert  v.  Rind^Tcopf^  46  Wis.  481 ;  Heckman  v, 
Sioartz,  50  Wis.  267;  Wells  v.  McGeoch,  71  Wis.  196;  liem- 
ington  v.  Ward,  78  Wis.  539 ;  GUmore  v,  Roberts,  79  Wis. 
450.  These  cases  have  repeatedly  affirmed  the  proposition 
that  if  A.  receives  money  from  B.  for  the  purpose  of  pay- 
ing it  to  C.  upon  an  agreement  between  them,  he  cannot 
retain  the  money  so  received  on  the  ground  that  the  agree- 
ment between  B.  and  C.  was  illegal. 

o 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

See  note  to  this  case  in  21  L.  R  A.  746.— Rep. 


Beckeb,  Appellant,  vs.  Knudson,  Eespondent. 

September  7 — September  £6^  189S, 

Deed:  Covenant  against  incumbrances:  Estoppel:  Parol  evidence:  Man- 
ner of  paying  consideration, 

1.  After  the  execution  and  delivery  of  a  conveyance  of  land  the  grantee 
retained  the  entire  consideration  under  an  agreement  that  he 
would  apply  it  to  the  payment  of  existing  incumbrances,  against 
which  there  was  a  covenant  in  the  deed.  Afterwards,  upon  a 
settlement  between  the  parties,  the  grantee  represented  that  he  had 
paid  a  certain  incumbrance,  and  took  credit  therefor,  though  he 
)iad  not  in  fact  paid  it  Held,  that  he  was  estopped  thereafter  to 
claim  a  breach  of  the  covenant  by  reason  of  said  incumbrance. 
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2L  Parol  evidence  of  the  above  facts  did  not  tend  to  contradict  or  vary 
the  effect  of  the  deed  or  covenant 

8.  Parol  evidence  is  admissible  to  show  in  what  manner  the  consider- 
ation named  in  a  deed  ia  to  be  paid. 

APPEAL  from  the  Circuit  Conrt  for  Dane  County. 

This  is  an  action  on  the  covenant  against  incumbrances 
in  a  deed  of  conveyance  from  the  defendant  to  the  plaintiff 
of  a  certain  farm,  dated  June  1, 1871,  except  as  to  two  cer- 
tain mortgages  thereon,  and  the  entire  consideration  for 
the  conveyance  was  $2,600.  There  were  quite  a  number 
of  other  incumbrilnces  by  judgments  for  small  amounts, 
and  among  them  one  against  the  defendant  in  favor  of 
S.  L.  Sheldon,  docketed  July  30,  1867,  upon  which  execu- 
tion had  issued,  and  the  farm  had  been  sold  June  28,  1870, 
to  said  Sheldon  for  $83.75,  and  the  certificate  of  sale  had 
been  assigned  to^W.  A.  P.  Morris.  Subsequently,  April  12, 
1878,  the  farm  remaining  unredeemed,  it  was  conveyed  by 
sheriff's  deed  to  Morris,  and  on  the  17th  of  June,  1878,  the 
plaintiff  was  compelled  to  pay  him  $500  to  regain  the  title, 
which  sum,  with  interest,  he  sought  to  recover  in  this  ac- 
tion. It  was  contended  and  proved  on  behalf  of  the  de- 
fendant, and  found  by  the  court  (under  objections  on  the 
part  of  the  plaintiff  that  parol  evidence  was  not  admissible 
to  contradict,  vary,  or  explain  the  deed  or  covenant  in 
question),  in  substance,  that  at  the  time  of  the  execution 
and  delivery  of  the  deed,  as  the  defendant  was  then  unable 
to  pay  off  the  incumbrances  on  the  farm,  the  plaintiff  was 
to  retain  the  entire  purchase  money, —  $2,600, —  and  with 
and  out  of  it  pay  off  all  existing  incumbrances  against  the 
land,  and  aocount  for  and  pay  over  the  balance  to  the  de- 
fendant; that  the  plaintiff  failed  to  redeem  said  sheriff^s 
certificate  of  sale  on  the  judgment  in  favor  of  Sheldon, 
although  he  had  timely  notice  of  its  existence ;  that  the 
parties  had  a  settlement  in  relation  to  the  moneys  he  had 
paid  out  for  incumbrances  and  to  the  defendant,  about  two 
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years  after  the  date  of  the  deed,  when  they  had  and  used 
an  abstract  of  title  procured  at  the  joint  expense  of  the 
parties,  which  showed  all  incumbrances  against  the  land, 
including  the  Sheldon  judgment  and  certificate  of  sale 
thereon;  that  the  plaintiff  represented  to  the  defendant 
and  claimed  that  he  had  paid  all  incumbrances  so  shown, 
and  the  parties  settled  on  that  basis,  the  defendant  believ- 
ing such  claim  to  be  true,  and  the  plaintiff  then  paid  over 
to  him  the  balance  found  due  to  the  defendant, —  $68.15; 
that  the  defendant  thereafter  gave  the  matter  of  said  in- 
cumbrances no  further  attention.  This  tvas  about  six  years 
before  the  sheriff's  deed  was  executed  to  Morris.  The  fail- 
ure of  title  complained  of  was  caused  by  the  neglect  of  the 
plaintiff  to  apply  in  payment  and  redemption  of  the  sher- 
iff's sale  the  moneys  retained  by  him  for  that  purpose,  as 
he  had  agreed  to  do.  There  was  considerable  conflict  in 
'the  evidence,  but  it  sustains  the  finding  of  the  court.  Judg- 
ment was  given  for  the  defendant,  and  the  plaintiff  ap- 
pealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  J.  M.  Becker^  and  for  the  respondent  on  that  of  J.  W. 
Lea/ry  and  Richmond  <&  Smith. 

PiNNEY,  J.  The  contention  of  the  plaintiff  that  the  evi- 
dence to  sustain  the  defense  was  not  admissible  is,  we  think, 
founded  upon  a  misapprehension  of  the  nature  of  the  trans- 
action and  the  purpose  for  which  the  evidence  was  intro- 
duced. After  the  execution  and  delivery  of  the  deed  the 
plaintiff  retained  the  entire  consideration  and  held  it  upon 
the  trust  and  agreement  that  he  would  apply  it  to  the 
payment  of  existing  incumbrances  on  the  land,  which  the 
defendant  was  bound  by  his  covenant  to  pay,  and  in  the 
payment  of  which  the  plaintiff  had  a  special  interest.  He 
assumed  and  undertook  to  do  with  the  defendant's  money 
what  the  defendant  was  himself  in  duty  bound  to  do.    The 
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plaintiff  was  not  bound  to  take  upon  himself  this  trust  or 
duty,  but  having  undertaken  it  and  entered  upon  its  per- 
formance it  was  his  duty,  without  other  consideration,  to 
use  ordinary  care  and  vigilance  in  that  behalf,  and  for  a 
failure  to  do  so  he  would  be  liable  for  the  damage  ensuing, 
Jones  V.  Parishy  1  Pin.  494.  He  took  credit  in  the  subse- 
quent settlement  with  the  defefndant  for  having  paid  off  the 
incumbrance,  when  he  had  not  in  fact  paid  it,  and  he  seeks 
by  this  action  to  charge  the  defendant  with  the  conse- 
quences of  his  own  misrepresentation  and  subsequent  neg- 
ligence. To  allow  him  to  do  so  would  be  to  permit  him  to 
take  advantage  of  his  own  wrongful  conduct,  ahd  would 
operate  as  a  surprise  and  fraud  upon  the  defendant.  Ac- 
cording to  the  effect  of  the  finding  of  the  court,  the  plaint- 
iff still  holds  the  defendant's  money  to  the  amount  of  the 
incumbrance  complained  of  as  a  breach  of  the  covenant  in 
question,  and  he  now  contends  that  this  incumbrance  was 
not  in  fact  paid  off  as  he  represented  when  he  settled  with 
the  defendant  and  obtained  credit  for  the  amount  upon  the 
faith  of  his  representation  of  payment.  The  defendant,  re- 
lying upon  the  truth  of  this  representation,  gave  the  matter 
no  further  attention  until  it  was  too  late  to  redeem  the  prem- 
ises. The  plaintiff  cannot  be  allowed  now  to  change  his 
position.  In  getting  in  the  title  on  the  sheriff's  sale  he  has 
simply  performed  a  duty  he  owed  to  the  defendant.  In 
equity,  as  between  these  parties,  this  incumbrance  must  be 
treated  as  having  been  paid,  and  the  plaintiff  is  now  estopped 
to  claim  to  the  contrary.  This  is  the  result  of  the  plainest 
principles.  The  evidence  in  question  did  not  contradict, 
vary,  or  change  the  effect  of  the  deed  or  covenant.  It  did 
not  show  or  tend  to  show  that  the  incumbrance  was  not  to 
be  paid  off  by  the  defendant,  but  that  it  was  to  be  paid  out 
of  his  own  money  in  the  plaintiffs  hands  for  that  purpose, 
and  that,  in  consequence  of  the  plaintiff's  representations 
Vou  86— a 
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that  he  had  paid  it  and  taking  credit  therefor  in  the  settle- 
ment, and  the  defendant's  reliance  thereon  nntil  after  the 
time  for  redemption  had  expired,  he  is  estopped  from  as- 
serting that  the  title  founded  on  the  sherifiTs  deed  which 
he  has  bought  in  is  a  breach  of  the  defendant's  covenants 
in  his  deed.  In  buying  in  this  title  to  protect  himself  in 
the  possession  of  the  farm,  as  to  the  defendant,  he  was  at 
a  late  day  performing  the  duty  he  had  long  owed  to  him. 
Manifestly,  he  cannot  found  a  cause  of  action  upon  this 
fact.  Besides,  the  evidence  showed  in  what  manner  the 
consideration  named  in  the  deed  was  to  be  paid,  and  parol 
evidence 'was  clearly  competent  for  that  purpose.  Schil- 
linger  v.  McCanriy  6  Me.  364;  Burbcmk  v.  Oovldy  15  Me. 
118;  Bea/rbom  v.  Parks^  5  Me.  81, 17  Am.  Dec.  206,  and 
cases  there  cited;  Alt/rmger  v.  Capeheartj  6S  Mo.  441; 
Ihmryv,  Tremontlrryp.  Co.  13  Allen,  171 ;  Hahm,  v.  DooUtUey 
18  Wis.  196. 

The  defendant's  covenant  against  incumbrances  was 
broken  by  the  existence  of  the  incumbrances  as  soon  as 
made,  and  turned  in  respect  to  them  into  mere  rights  of 
action.  It  was  competent,  not  only  for  the  parties  to  agree 
in  what  particular  manner  this  covenant  should  be  extin- 
guished, but  how  and  in  what  manner  the  cause  of  action 
which  had  incidentally  accrued  on  it  should  be  discharged. 
The  case  in  this  respect  is  in  principle  the  same  as  Jones  v. 
EeyeSy  16  Wis.  562,  where  the  defendant  gave  the  plaintiff 
his  note  for  the  price  of  certain  letter  boxes,  drawers,  and 
post-office  furniture,  with  a  parol  agreement  that  each 
should  receive  his  proportionate  share  of  the  rent  of  the 
boxes,  etc.,  during  the  quarter  when  the  defendant  took 
lx>ssession  of  the  office,  and  that  his  share,  when  ascertained 
and  received,  should  be  indorsed  on  the  note,  and  it  was 
held  competent  to  show  by  parol  such  contemporaneous 
agreement  as  to  the  manner  in  which  the  note  was  to  be 
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paid.  The  evidence  admitted  in  this  case  was  clearl)'^  com- 
petent for  similar  reasons,  and  it  showed  the  plaintifif  had 
no  right  of  action,  as  the  circuit  court  rightly  held. 

By  the  Court. —  The  judgment  of   the  circuit  court  is 
affirmed. 


Smith,  Respondent,  vs.  Sohreiner,  Administrator,  Appel- 
lant. 

September  7  —  September  £6^  1S9S, 

Judgment:  Res  adjudicata :  Effect  of  appeal 

A  mere  appeal  does  not  affect  a  judgment  as  a  bar  to  another  action. 

APPEAL  from  the  Circuit  Court  for  Bane  County. 

The  plaintifif,  Julia  S.  S^nith^  petitioned  the  county  court 
of  Grant  county  for  an  order  that  the  defendant,  as  admin- 
istrator de  bonis  non  with  the  will  annexed  of  J.  H.  Hyde, 
deceased,  forthwith  pay  over  to  her  a  legacy  of  8^00  given 
her  by  said  will.  The  defendant  by  a  counterclaim  asked, 
among  other  things,  an  adjudication  that  the  plaintiff  had 
received  all,  and  more  than,  she  was  entitled  to  under  the 
will.  Upon  a  hearing  before  the  county  court  of  Crawford 
county  (because  of  the  prejudice  of  the  county  judge  of 
Grant  county)  the  petition  was  dismissed.  The  plaintiff 
appealed,  and  the  venue  was  changed  to  Dane  county.  The 
circuit  court  adjudged  that  the  petition  should  l?e  granted, 
and  from  the  judgment  entered  accordingly  the  defendant 
appealed. 

For  the  appellant  there  were  briefs  by  Bushnell  <j&  Wat- 
kinSj  and  oral  argument  by  A.  B.  Bushnell.  They  con- 
tended, inter  dliaj  that  an  appeal,  during  its  pendency, 
suspends  or  supersedes  the  judgment  or  decree  appealed 
from.    Keyser  t>.  Fa/rr^  105  U.  S.  265 ;  Draper  t?.  Davis^  102 
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id.  370;  U,  S.  v.  Pacheco,  20  How.  261;  Teaton  v.  U.  S.  5 
Cranch,  281 ;  ^tna  Z.  Ins,  Co.  v.  McCormick,  20  Wis.  279; 
Hudson  V.  Smithy  9  id.  122;  Spaulding  v.  M.  <£  H,  R,  Co, 
11  id.  157;  Freeman,  Judgra.  (-ith  ed.),  sec.  328,  and  cases 
cited;  Ambrose  v.  Weedy  11  111.  488-491;  Helm  v.  Boone,  6 
J.  J.  Marsh.  351 ;  Chiffin  v.  Seymour,  15  Iowa,  33 ;  Levi  v. 
Karrickj  id.  444;  CampheU  v,  Howard^  5  Mass.  376;  Paine 
V.  Cowdin,  17  Pick.  142;  Davis  v.  Cowdin,  20  id.  510; 
Curtis  V.  Beardsley,  15  Conn.  518;  Card  v.  Foot,  57  id^  432; 
McGarrahan  v.  Maxwell^  28  Cal.  75;  Thornton  v,  Mahoney, 
24  id.  569;  People  v.  Frisbie,  26  id.  135;  Murray  v.  Green, 
64  id.  369;  People  v.  Treqdwell,  66  id.  401;  Knowles  v. 
Indies,  12  id.  216;  Escurix  v.  Dahoval,  7  La.  579;  TumhuLl 
V,  Cureton,  9  Martin  (O.  S.),  38 ;  Wade  v.  Colonization  Soc. 
4  Smedes  &  M.  671 ;  Yocom  v.  Moore,  4  Bibb,  221 ;  Long 
V.  Hitchcock,  3  Ohio,  274.  "  A  judgment,  if  appealed  from, 
is  not  final  until  the  appeal  has  been  determined."  21  Am. 
&  Eng.  Ency.  of  Law,  266,  and  cases  cited. 

For  the  respondent  there  were  briefs  by  Carter  dk  Bums, 
and  oral  argument  by  W.  E.  Carter. 

Orton,  J.  Dr.  Jehiel  H.  Hyde  executed  his  last  will  and 
testament  November  20,  and  died  December  7,  1869,  in 
Grant  county,  this  state.  The  will  was  duly  probated,  and 
one  Addison  Burr,  named  as  executor  in  the  will,  was  duly 
appointed,  and  made  his  final  settlement  in  January,  1870, 
and  there  remained  in  his  hands,  after  payment  of  all  the 
debts,  the  sum  of  $7,313.61,  which  amount,  by  the  order  of 
the  county  court,  was  paid  over  to  Mrs.  Sarah  Hyde,  the 
widow  of  the  testator,  according  to  the  will. 

By  the  will  all  of  the  estate  of  the  testator,  real  and  per- 
sonal, was  devised  and  bequeathed  to  his  wife,  the  said 
Sarah,  "  to  have  and  to  hold  during  her  natural  life,  unless 
she  should  again  marry,  in  which  case  she  shall  forfeit  all 
right  to  the  personal  estate  that  may  remain,  and  all  right 
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,  to  the  real  estate  or  the  proceeds  thereof.  The  personal 
estate,  before  such  remarriage,  she  may  dispose  of  as  her 
necessities  may  require^  or  as  her  judgment  may  dicta^  to  be 
right  and  expedient^'  She  was  authorized  and  empowered 
to  sell  and  convey  the  homestead,  and  have  the  use  of  the 
proceeds  during  her  natural  life.  "  On  her  remarriage  or 
death  all  the  personal  estate  that  may  remain  unexpended, 
and  all  the  real  estate  or  proceeds  thereof,  shall  \>e  equally 
divided  among  the  children  of  the  testator's  brother  of  full 
blood."  There  was  a  bequest  or  legacy  of  $600  to  the 
plaintiff,  Jidia  Smithy  wife  of  Dr.  C.  Stoddard  Smith,  to  be 
paid  at  the  time  of  the  final  distribution  of  the  estate. 

It  appears  that  said  Sarah  Hyde,  the  widow  of  the  tes- 
tator, before  her  decease,  disposed  of  nearly  or  quite  all  of 
the  personal  estate  which  came  to  her  hands  under  the 
will,  to  the  said  Julia  Smithy  the  said  plaintiff,  and  to  her 
husband,  the  said  Dr.  C.  Stoddard  Smith,  of  the  value  of 
five  or  six  thousand  dollars.  The  appellant,  as  the  admin- 
istrator of  the  estate  de  bonis  non^  bi'ought  suit  in  equity 
against  the  said  JtUia  and  0.  Stoddard  Smith  in  the  cir- 
cuit court  of  the  United  States  for  the  northern  district  of 
the  state  of  Illinois,  about  May  17,  1886,  for  the  purpose 
of  compelling  them  to  account  for  such  part  of  the  estate 
as  came  to  their  hands  by  and  through  the  said  Sarah  Hyde 
as  aforesaid,  and  pay  the  same  over  to  him  as  administra- 
tor de  bonis  non  of  said  estate.  On  the  final  hearing  of 
said  suit  said  court  dismissed  the  complaint  therein  on  its 
merits,  for  want  of  equity,  and  said  judgment  still  remains 
unreversed  on  the  records  of  said  court.  It  was  held  in 
said  suit  that  the  above  clause  of  the  will  clothed  Mrs. 
Sarah  Hyde,  the  said  widow  of  the  testator,  with  the  full 
power  of  disposition  of  the  personal  estate,  and  that  such 
disposition  thereof  by  her,  in  her  lifetime,  to  the  %9XA  Julia 
Smith  and  her  husband,  was  absolute  and  binding  on  the 
residuary  legatees.    The  said  administrator  de  bonis  non 
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thereupon  appealed  from  said  judgment  to  the  supreme^ 
court  of  the  United  States,  where  said  appeal  is  still  pend- 
ing, and  no  supersedeas  was  granted  thereon. 

This  action  is  brought  by  the  said  Julia  Smith  to  re- 
cover her  said  legacy  of  $600,  and  the  said  administrator 
de  bonis  non  has  answered,  setting  up  that  the  plaintifif  has 
already  in  her  hands  said  five  or  six  thousand  dollars  she 
received  from  the  said  Mrs.  Sarah  Hyde  as  aforesaid,  as  a 
part  of  said  estate,  which  should  be  applied  to  the  full  pay- 
ment of  said  legacy.  The  plaintiff  sets  up  the  said  judg- 
ment in  bar  of  this  defense  as  res  adjtcdicata  of  the  same 
matter,  and  between  the  same  parties;  and  the  circuit 
court  so  held,  and  rendered  judgment  against  the  appel- 
lant for  said  $600,  less  $59.25  already  paid,  with  interest 
from  October  1, 1889. 

The  main  question  on  this  appeal  is  therefore  whether 
said  judgment  is  a  bar,  notwithstanding  said  appeal.  This 
question  has  not  been  directly  decided  by  this  court,  ^etc- 
man  v.  State^  76  Wis.  112,  seems,  however,  to  decide  the 
principle.  Proceedings  were  taken  before  the  village  board 
to  revoke  the  license  of  Neuman  to  sell  liquors  in  the  vil- 
lage of  Bloomington.  The  board  entered  an  order  revok- 
ing his  license.  He  took  the  case  to  the  circuit  court  on 
ceriioraHy  and  the  circuit  court  affirmed  the  order.  He 
then  appealed  from  that  judgment  to  this  court,  and  while 
the  appeal  was  pending  he  was  prosecuted  for  selling  liquor 
without  license  during  the  time  of  his  license  if  it  had  not 
been  revoked ;  and  the  question  was  whether  the  order  of 
the  board  did  not  continue  in  force,  so  as  to  make  such  sell- 
ing illegal,  notwithstanding  the  certiorari  and  the  appeal,  and 
this  court  held  that  it  did,  and  that  his  conviction  was  legal. 
The  order  of  the  board  was  in  the  nature  of  a  final  judg- 
ment, and  continued  in  force  after  a  certvyraH  to  the  cir- 
cuit court,  and  after  an  appeal  to  this  court  from  the 
judgment  of  the  circuit  court  affirming  the  order  of  the 
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board.  If  this  case  was  correctly  decided,  and  as  long  as 
it  remains  the  law  of  that  case,  it  is  diflBcalt  to  see  how 
this  court  can  hold  that  an  appeal  from  any  final  judgment 
affects  the  force  and  conclusiveness  of  the  judgment  as  re^ 
adjvdiccUa  and  as  a  bar  to  another  action,  for  the  princi- 
ple appears  to  be  precisely  the  same  in  both  cases.  What 
would  be  the  effect  upon  the  judgment  if  a  supersedeas  or 
stay  of  proceedings  had  been  granted  we  need  not  inquire, 
for  there  was  neither  in  this  case. 

In  many  of  the  states,  and  perhaps  in  most,  it  is  held 
that  an  appeal  destroys  the  effect  of  a  judgment  as  res  adju- 
dicaUiy  and,  while  pending,  the  judgment  cannot  be  pleaded 
in  bar  to  another  action  for  the  same  cause  between  the 
same  parties.  The  learned  counsel  of  the  appellant  cite 
many  of  these  cases.  But  on  the  other  hand,  in  many  of 
the  states  the  courts  of  equal  credit  and  respectability  hold 
otherwise,  and  we  think  with  better  reason.  In  2  Black, 
Judgm.  §  685,  the  learned  author  says :  ^^Heasonable  as  this 
view  appears^  it  must  be  admitted  that  it  is  opposed  by  a 
settled  line  of  decisions  in  numerous  other  states."  "  In  the 
federal  practice  a  writ  of  error  to  the  circuit  court  does  not 
have  the  effect,  pending  the  proceedings,  to  suspend  the 
operation  of  the  judgment  as  a  bar  or  estoppel."  2  Black, 
Judg.  §  510,  citing  Oregonian  B.  Co.  v,  Oregon  R.  db  N.  Co. 
27  Fed.  Kep.  277.  This  being  a  judgment  of  a  federal  court, 
this  practice  should  have  weight  in  deciding  its  effect  after 
an  appeal 

In  New  York,  by  repeated  decisions,  an  appeal  does  not 
affect  the  judgment  as  an  estoppel.  ParTchurst  v.  BerdeU^ 
110  N.  Y.  386;  Sage  v.  Harpending,  49  Barb.  166.  Such  is 
the  settled  doctrine  in  Indiana.  Burton  v.  Burton^  28  Ind. 
342,  and  many  other  cases.  See,  also.  Young  v.  Bf^ehe^  19 
Nev.  379;  Bank  of  N.  A.  v.  Wheeler,  28  Conn.  433;  Faber 
V.  Soveyj  117  Mass.  107;  Planters^  Bank  v.  Caloit,  3  Smedes 
&  M.  143;  Scheible  v.  Slagle,  89  Ind.  328;  AUm  v.  Mayor, 
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9  Ga.  286 ;  Paine  v.  Schenectady  Ins.  Co.  11  R.  I.  411 ;  Cloud 
V.  Wiley,  29  Ark.  80.  SuflBce  it  to  say  that  in  very  many  of 
the  leading  states  this  is  the  settled  doctrine;  and  Mr.  Free- 
man, on  Judgments  (sec.  328),  seems  to  think  that  is  the 
prevailing  doctrine  of  the  courts,  and  that  the  cases  which 
hold" otherwise  are  exceptional.  Many  of  the  cases  which 
seem  to  hold  otherwise  are  in  admiralty,  or  on  orders,  or 
depending  on  statutes.  There  is  a  strong  reason  in  favor 
of  the  rule,  in  order  to  discoiirage  or  prevent  a  multi- 
plicity of  actions  between  the  parties  for  the  same  cause 
wherever  possible.  ^""Nemo  debet  bis  vexari  pro  una  et 
eadem  causa.^^  There  is  no  good  reason  why  a  mere  ap- 
peal from  the  judgment'  should  suspend  the  operation  of 
this;  rule.  The  party  should  await  the  result  in  the  tribunal 
he  has  selected,  before  vexing  his  adversary  with  other  suits 
for  the  same  cause.  By  any  other  rule,  judgments  in  the 
same  controversy,  and  appeals  thereon,  may  be  numberless. 

We  prefer  to  hold,  therefore,  that  a  mere  appeal  does  not 
affect  the  judgment  as  a  bar  to  another  action,  sustained 
as  it  is  by  reason  and  such  respectable  authorities.  This 
holding  disposes  of  all  the  matters  in  defense  of  the  action, 
without  which  the  plaintiff  was  entitled  to  recover.  The 
circuit  court  properly  found  that  the  defendant,  as  adminis- 
trator de  bonis  non,  has  in  his  hands  $1,200,  money  belong- 
ing to  said  estate,  and  that  there  is  no  reason  why  a  division 
of  the  estate  should  not  be  made  among  the  children  of  the 
testator's  brother  according  to  the  will. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Spitz  and  another,  Eespondents,  vs.  Tripp,  Garnishee,  Ap- 
pellant. 

September  7—  September  X6, 1893. 

Oamiahment:  Cfhattel  mortgage. 

Under  sec  2768,  R.  B.,  a  garnishee  cannot  be  held  liable  for  property 
of  which  he  had  taken  possession  under  a  chattel  mortgage  given 
by  the  defendant,  but  which  had  passed  out  of  his  possession  and 
control  prior  to  the  service  of  the  garnishee  summons  upon  him ; 
and  it  is  i^imaterial  whether  the  mortgage  was  valid  or  invalid,  or 
the  possession  so  taken  was  lawful  or  unlawful,  as  against  the  de- 
fendant's other  creditors. 

APPEAL  from  the  Circuit  Court  for  Sauh  County. 

The  principal  defendant,  J.  L.  Tabor,  was  a  merchant  at 
Prairie  du  Sac.  On  April  11,  1892,  he  executed  a  chattel 
mortgage  upon  his  goods,  furniture,  and  fixtures  to  the 
garnishee,  J.  S.  Tripp^  to  secure  the  payment-  of  $1,900  and 
interest,  and  said  mortgage  was  filed  in  the  office  of  the 
village  clerk  April  12,  1892.  On  July  25,  1892,  the  said 
J.  lu  Tabor  executed  another  chattel  mortgage  on  said 
personal  property  to  James  H.  Forrester  &  Co.  to  secure 
the  payment  of  $224.65,  and  said  mortgage  was  filed  in 
said  clerk's  office  July  26,  1892.  Tabor  continued  in  the 
possession  of  said  goods  from  April  11, 1892,  to  July  26, 
1892,  and  continued  to  sell  goods  covered  by  said  mort- 
gages therein,  as  a  retail  merchant,  using  the  money  obtained 
from  such  sales  for  his  own  use.  On  July  26, 1892,  the 
said  J.  S,  Tripp  took  possession  of  all  of  said  property  un- 
sold, under  his  said  chattel  mortgage.  The  value  of  the 
property  so  taken  by  him  was  $6,830.85,  and  he  retained 
the  same  until  September  10, 1892,  except  that  Tabor  de- 
manded his  $200  exemption  therefrom,  and  was  allowed 
to  take  the  same  therefrom  as  exempt  property,  leaving  of 
said  property  in  the  possession  of  said  J.  S.  Tripp  $6,630.85. 
On  July  28, 1892,  Tabor  executed  another  chattel  mortgage 
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to  Amanda  Oertel  npon  all  of  the  goods,  wares,  and  mer- 
chandise then  in  the  store  lately  occupied  by  him,  bat  then 
in  the  possession  of  said  Tripp,  subject,  however,  to  the 
two  other  mortgages  already  mentioned,  to  secure  the  pay- 
ment of  $400  and  accrued  interest,  which  said  mortgage 
was  filed  in  said  village  clerk's  office  July  29, 1892.  Tabor 
was  a  married  man  when  he  made  said  mortgages,  and  his 
wife  failed  to  sign  any  of  them. 

On  August  31,  1892,  Tabor  gave  to  the  said  J.  S.  Tripp 
a  writing  whereby  he  authorized  and  empowered  him,  for 
and  in  his  place,  upon  the  sale  of  said  property,  and  after 
first  applying  a  sufficient  amount  of  the  proceeds  thereof 
to  satisfy  his  own  mortgage  and  the  costs  and  expenses  of 
the  care  of  the  goods  and  of  such  sale,  from  the  surplus  of 
the  proceeds  thereof  to  pay  and  discharge,  first,  the  said 
mortgage  to  Forrester  &  Co.,  and  then  the  said  mortgage 
to  Oertel,  and  with  the  balance  of  the  proceeds  of  such  sale 
to  pay  and  discharge  certain  debts  therein  named,  aggre- 
gating the  sum  of  about  $1,700.  On  September  10, 1892, 
the  said  J.  S.  Tri/pp  sold,  assigned,  and  transferred  his  in- 
terest in  and  to  said  chattel  mortgage  so  given  to  him  as 
aforesaid  to  one  Edward  P.  Tabor,  and  thereupon  delivered 
to  the  said  Edward  P.  Tabor  possession  of  said  goods, 
wares,  merchandise,  and  other  property  described  in  said 
chattel  mortgage;  and  said  Edward  P.  Tabor  afterwards 
sold  said  property,  and  after  the  payment  of  the  said  mort- 
gage of  $1,900,  and  the  interest  thereon,  and  the  payment 
of  said  mortgage  of  $224.65,  and  the  interest  thereon,  and 
after  the  payment  of  the  said  mortgage  of  $400,  and  the 
interest  thereon,  returned  to  the  said  J.  S.  Tripp  the  sum 
of  $615.09,  which  said  sum  was  and  still  is  in  the  hands 
and  possession  of  the  said  J.  S.  Tripp,  garnishee,  and  is 
the  balance  or  surplus  of  the  proceeds  of  such  goods,  wares, 
and  merchandise  and  other  property,  and  at  the  time  of 
the  service  of  the  garnishee  summons  herein  upon  him,  to 
wit,  December  20,  1892,  the  said  J.  S,  Tripp  had  in  his 
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possession  and  under  his  control  the  said  $615.09,  together 
with  the  amoant  which  he  received  from  the  said  Edward 
P.  Tabor  in  payment  of  his  own  mortgage  of  $1,900. 

On  December  20,  1892,  the  said  J.  S.  Tripp^  as  such 
garnishee,  answered,  denying  all  liability.  On  January  13, 
1893,  the  plaintiffs  gave  notice  of  their  election  to  take 
issue  with  such  answer.  On  January  18,  1893,  the  plaint- 
iffs recovered  judgment  against  the  said  J.  L.  Tabor  for 
$1,131.18,  and  the  same  is  still  due,  with  interest  thereon. 
Upon  the  trial  of  the  garnishee  action  the  court  found  the 
facts,  in  effect,  as  stated,  and  ordered  judgment  thereon 
for  the  plaintiffs  against  the  said  garnishee,  J,  S.  Tripp^ 
for  $1,131.18,  and  interest  thereon  from  January  18,  1893, 
together  with  costs.  From  the  judgment  entered  accord- 
ingly, the  said  garnishee,  J.  S,  Tripp^  appeals. 

Q,  Stevens,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Grotophorst  <b 
Buckley^  and  oral  argument  by  Hermcm  OrotopJiorat^ 

Cassoday,  J.  It  seems  to  be  conceded  that  April  11, 
1892,  J.  L.  Tabor  was  justly  indebted  to  the  garnishee, 
Tdpp^  in  the  sum  of  $1,900,  and  that  on  that  day  he  gave 
the  chattel  mortgage  to  secure  the  same  as  mentioned  in 
the  foregoing  statement ;  that  July  26, 1892,  Tripp  took 
possession  of  the  property  under  his  mortgage,  and  re- 
tained the  same  until  September  10, 1892,  when  he  sold,  as- 
signed, and  transferred  all  his  interest  in  the  mortgage, 
and  delivered  the  possession  of  all  the  property,  to  one 
Edward  P.  Tabor;  that  Tripp  had  nothing  to  do  with  the 
property  thereafter,  except  to  receive  from  the  proceeds  of 
the  sale  thereof  enough  to  satisfy  his  mortgage  debt,  and 
$615.09  in  addition.  At  the  time  the  garnishee  summons 
was  served  upon  Tripp^  December  20,  1892,  he  still  was  in 
possession  of  the  $615.09,  and  is  liable  as  garnishee  for 
that  amount,  unless  held  by  some  prior  claim. 
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The  statute  provides  that  '^from  the  time  of  the  service 
of  the  summons  upon  the  garnishee,  he  shall  stand  liable 
to  the  plaintiff  to  the  amount  of  the  property,  moneys, 
credits  and  effects  in  his  possession,  or  under  his  control, 
belonging  to  the  defendant,  or  in  which  he  shall  be  inter- 
ested, to  the  extent  of  his  right  or  interest  therein,  and  of 
all  debts  due  or  to  become  due  to  the  defendant,  except 
such  as  may  be  by  law  exempt  from  execution.  Any  prop- 
erty, moneys,  credits  and  effects,  held  by  a  conveyance,  or 
title,  void  as  to  the  creditors  of  the  defendant,  shall  be  em- 
braced in  such  liability."  Sec.  2768,  R  S.  Under  this 
statute,  Tripp  cannot  be  held  liable,  as  garnishee,  for  any 
property,  moneys,  credits,  or  effects  belonging  to  the  prin- 
cipal debtor,  which  had  passed  out  of  his  possession  or  con- 
trol more  than  three  months  prior  to  the  service  of  the 
garnishee  summons  upon  him.  Had  Tripp  been  garnished 
by  the  plaintiffs  at  any  time  between  July  26,  1892,  and 
September  10, 1892,  then  the  validity  of  the  mortgage,  and 
Tripp^s  right  to  hold  possession  of  the  goods,  would  have 
been  involved,  and  might  have  been  determined.  Za  Crosse 
Nat.  Bank  v,  Wilson,  74  Wis.  398 ;  Edwards  v.  Roepke,  74 
Wis.  575.  But,  upon  the  facts  of  this  case,  it  is  immaterial 
whether  the  mortgage  was  valid  or  invalid,  or  such  posses- 
sion lawful  or  unlawful,  as  against  J.  L.  Tabor's  other  cred- 
itors, since  none  of  them  during  that  time  proceeded  against 
the  property  or  Tripp  as  garnishee.  Tripp  certainly  had 
the  legal  right  to  sell  his  mortgage,  and  to  receive  payment 
of  his  debt,  whether  it  came  to  him  from  J.  L.  Tabor  or 
Edward  P.  Tabor.  This  is  not  an  action  for  trespass  or 
conversion,  nor  is  there  any  question  of  unlawful  preference 
involved. 

By  the  Court —  The  judgment  of  the  circuit  court  is*  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter 
judgment  in  accordance  with  this  opinion,  and  for  further 
proceedings  according  to  law. ' 
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The  State,  Eespondent,  vs.  Baetz  and  others,  Appellants. 

September  8—  September  26, 189S. 

Examination  of  defendants  to  enable  plaintiff  to  plead. 

1.  In  an  action  by  the  state  against  a  former  state  treasurer  and  the 

sureties  on  his  official  bond  to  recover  interest  alleged  to  have  been 
received  by  him  on  State  funds  deposited  in  banks,  an  examination 
of  the  defendants,  under  sec.  400G,  S.  &  R  Ann.  Stats.,  for  the  pur- 
pose of  enabling  the  plaintiff  to  frame  its  complaint,  was  properly 
allowed  upon  an  affidavit  showing  that,  while  plaintiff  knew  tlie 
aggregate  amount  of  moneys  deposited  in  banks  during  each  quar- 
ter of  the  treasurer's  term  of  office,  it  did  not  know  the  banks  where 
it  was  deposited,  the  rates  of  interest  received  thereon,  the  dates  of 
the  deposits,  the  duration  or  terms  of  the  deposits,  the  amounts  re- 
ceived therefor  by  the  treasurer,  nor  the  proportion  of  such  depos- 
its which  properly  belonged  to  the  general  fund  and  to  the  various 
trust  funds  in  the  custody  of  the  treasurer. 

2.  The  sureties,  being  parties  to  the  action,  cannot  be  relieved  from  an 

examhiatioa 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

PJaintiflf  ^ues  to  recover  interest  moneys  on  state  funds 
deposited  in  banks,  alleged  to  have  been  received  by  de- 
fendant BaetB  while  state  treasurer,  and  not  accounted  for. 
The  remaining  defendants  are  sureties  upon  Baetz*8  official 
bond.  The  summons  was  served  without  complaint,  and 
an  affidavit  was  also  served,  upon  which  notice  of  the  exam- 
ination of  defendants  Baets,  Pab8t,  and  PTitzl<iff  under 
sec.  4096,  8.  &  B.  Ann.  Stats.,*  was  given.    The  affidavit 

1  Sec.  4096,  S.  &  R  Ann.  Stats.,  provides  that  if  the  examination  be 
taken  before  issue  joined,  the  notice  shaU  be  accompanied  by  an  affi- 
davit stating  the  general  nature  and  object  of  the  action,  that  discovery 
is  sought  to  enable  the  party  to  plead,  and  the  points  npon  which  such 
discovery  is  desired,  "and  such  examination  shall  be  limited  to  the 
points  so  stated,  unless  the  court  or  presiding  judge  thereof,  on  motion 
and  one  day's  notice,  shall,  before  the  examination  is  begun,  by  order 
f  uribet  limit  the  subjects  to  which  such  examini^tion  shall  extend.'* 

—  Rep. 
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was  long  and  showed  that,  while  plaintiff  knew  the  aggre- 
gate amounts  of  moneys  deposited  in  banks  during  each 
quarter  of  Baetz^s  term  of  office,  it  did  not  know  the  banks 
where  it  was  deposited,  the  rates  of  interest  received 
thereon,  the  dates  of  the  deposits,  the  duration  nor  terms 
of  the  deposits,  the  amounts  received  therefor  hj  BaetZy 
the  proportion  of  such  deposits  which  properly  belonged  to 
the  general  fund  and  to  the  various  trust  funds  in  the  cus- 
tody of  the  treasurer.  The  plaintiffs  claim  is  that  the  de- 
fendants' examination  upon  these  points  is  necessary  to 
enable  it  to  frame  a  complaint.  The  defendants  claim  that 
the  affidavit  shows  that  no  such  examination  is  necessary, 
and  they  made  a  motion  in  the  circuit  court  that  the  exam- 
ination be  forbidden,  or  that  it  be  restricted  to  the  defend- 
ant Baetz  alone,  and  confined  to  such  points  of  inquiry  as 
in  the  judgment  of  the  court  may  be  necessary  to  enable 
plaintiflf  to  frame  a  complaint.  From  an  order  denying 
this  motion,  defendants  appeal. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of'  Winkler^  Flanders^  Smithy  Bottum  <£  Vilas.  They  con- 
tended, inter  alia,  that  the  affidavit  shows  the  plaintiff  to 
be  in  possession  of  all  the  facts  required  to  frame  a  com- 
plaint either  for  breach  of  the  bond  or  for  an  |tccounting. 
Full  knowledge  of  everything  is  shown  except  accuracy  of 
figures.  All  that  can  be  alleged  as  an  excuse  for  an  exam- 
ination is  that  plaintiff  is  not  able  to  state  the  ad  damnum 
with  accuracy.  As  to  the  sureties  there  is  no  presumption 
of  law,  and  there  is  certainly  no  intimation  of  fact,  that 
disclosures  on  their  part  are  required  to  enable  the  state  to 
frame  a  proper  complaint.  . 

For  the  respondent  there  was  a  brief  by  the  Attorney 
General  and  -B.  M.  Baahford,  and  oral  argument  by  Mr. 
Bashford. 

WiNSLow,  J,  Doubtless  the  plaintiff  could  frame  some 
sort  of  a  complaint  without  the  examination  applied  for. 
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It  is  manifest,  however,  that  such  complaint  would  be  en- 
tirely indefinite  as  to  amounts  claimed,  and  would  have  to 
be  framed  in  the  most  general  way.  We  see  no  good  rea- 
son why  the  proposed  examination  should  not  be  had,  in 
order  that  the  complaint  may,  if  possible,  be  made  definite 
and  certain  in  the  particulars  concerning  which  discovery 
is  sought. 

This  court  has  uniformly  given  this  statute  a  broad  and 
liberal  construction  in  favor  of  the  right  coilferred  by  it  as 
to  all  matters  relevant  to  the  controversy.  KeUA/  v.  C.  <& 
xV.  W.  R,  Co.  60  Wis.  480;  NichoU  v.  McOeoch,  78  Wis. 
360.  The  sureties,  being  parties  to  the  action,  cannot  be 
relieved  from  an  examination.  The  statute  gives  the  right 
to  examine  a  **  party."  If  they  are  ignorant  of  the  facts 
involved  in  the  inquiry,  their  examination  will  necessarily 
be  brief. 

By  the  Court. —  Order  aflSrmed. 

PiNKBY,  J.,  took  no  part. 


SoHiLTz,  Appellant,  vs.  Boenitz,  Sespondent. 

SeptemJber  8 — September  !S6, 1893. 

Patent  and  chUd:  Adoption:  Notice  to  parent 

An  order  of  adoption,  based  on  the  abandonment  of  the  child  by  the 
parent,  is  a  nallily  as  against  the  latter  if  he  had  no  notice  of  the 
proceeding  or  opportunity  to  defend. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

Action  by  the  plaintiff  for  the  recovery  of  damages  for 
being  deprived  by  the  defendant  of  the  services  of  his  minor 
daughter  since  the  28th  of  December,  1887,  and  for  alienat- 
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ing  and  estranging  her  affections  from  the  plaintiff,  her 
father.  The  complaint  has  annexed  to  it,  as  an  exhibit  and 
part  thereof,  certain  alleged  proceedings  for  the  adoption 
by  the  said  defendant  and  Eosa,  his  wife,  of  the  plaintiff's 
.  daughter  Mary,  representing  their  desire  to  adopt  her,  and 
alleging  that  she  was  a  child  of  Jolin  SchUtz  and  Christina, 
his  wife,  who  is  deceased;  that  the  said  Mary  was  then 
thirteen  years  of  age,  and  that  John  Schiltz^  the  plaintiff, 
abandoned  her  and  his  other  children  in  1884:,  and  had  not 
since  been  heard  from ;  that  the  petitioners  are  of  sufficient 
ability  to  bring  up  said  child  and  furnish  her  suitable  cult- 
ure and  education ;  and  that  she  has  no  general  guardian. 
The  petition  prayed  an  order  of  adoption  from  the  court, 
and  that  from  and  after  the  date  thereof  such  child  be 
deemed,  to  all  legal  intents  and  purposes,  the  child  of  the 
petitioners,  and  was  verified.  Indorsed  on  the  petition 
was  the  consent  of  Jacob  Imig  to  such  adoption,  reciting 
that  he  had  been  duly  appointed  by  the  county  court  of 
Sheboygan  county  to  consent  thereto.  Annexed  to  the 
complaint  is  an  order  which  recites,  in  substance,  the  alle- 
gations of  the  petition,  that  the  said  Mary  has  no  guardian, 
and  appointing  said  Imig  for  the  purpose  of  appearing  for 
said  child  and  consenting  to  said  adoption  if  he  shall  deem 
it  best;  also,  an  order  reciting  the  substance  of  the  peti- 
tion, and  the  appointment  of  Imig,  and  his  consent,  under 
sec.  4022,  ch.  173,  R  S.,  and  that  the  court  being  satisfied 
of  the  identity  and  relation  of  the  persons,  and  that  said 
petitioners  have  sufficient  ability  to  bring  up  and  furnish 
suitable  culture  and  education  for  said  child,  having  refer- 
ence to  the  degree  and  condition  of  its  parents,  and  that  it 
is  proper  for  such  adoption  to  take  effect,  it  was  thereupon 
ordered  that  from  and  after  the  date  thereof  said  Mary 
Schiltz  should  be,  to  all  legal  intents  and  purposes,  the 
child  of  the  petitioners,  Charles  H.  RoenUz  and  Eosa,  his 
wife. 
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It  was  alleged  that  the  defendant  had  retained  said 
plaintiffs  child  in  his  possession  up  to  the  present  time, 
c^ainst  the  will  of  the  plaintiff;  that  the  allegation  of  aban- 
donment was  untrue ;  that  he  had  attempted  to  regain  pos- 
session and  control  of  his  daughter,  and  the  defendant  had 
retained  her,  threatening  the  plaintiff  with  personal  vio- 
lence if  he  attempted  to  get  possession  of  his  child.  The 
proceedings  in  the  county  court  are  alleged  as  the  ground 
of  the  defendant's  detention  of  the  daughter.  There  is 
nothing  on  the  face  of  the  proceedings  or  connected  there- 
with to  show  that  any  notice  thereof  was  ever  given  to  the 
plaintiff  or  that  he  ever  consented  to  the  order  of  adoption. 

The  defendant  answered  the  complaint,  and  at  the  trial 
objected  to  any  evidence  under  it,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  court  sustained  the  objection,  and  dismissed  the  plaint- 
iffs complaint,  and  from  this  judgment  the  plaintiff  ap- 
pealed. 

O,  W.  Foster^  for  the  appellant,  argued,  among  other 
things,  that  the  proceedings  before  the  county  judge  were 
without  notice  to  the  plaintiff,  and  therefore  void.  Mil- 
waukee  Industrial  School  'o.  Milwaukee  Co,  40  Wis.  328; 
Seifert  v.  Brooks^  34  id.  443,  447 ;  Sanger  v.  MeUon^  51  id. 
560 ;  Hawes,  Jurisdiction,  sec.  12 ;  Windsor  v,  Mc  Veigh^  93 
U.  S.  274;  Wynehamer  v.  People,  13  N.  Y.  394-5.  The 
evidence  upon  which  the  court  acts  must  be  preserved  as  a 
part  of  the  record ;  or  so  much,  at  least,  as  confers  juris- 
diction. Nihlo  V.  Posfs  Adm^rSj  25  Wend.  291 ;  People  v. 
Overseers,  15  Barb.  286. 

Simon  GiUe^i,  for  the  respondent,  contended,  inter  alia, 
that  the  complaint  was  fatally  defective  in  this,  that  it  at- 
tempts to  state  a  cause  of  action  founded  upon  a  collateral 
attack  upon  a  judgment  or  final  order  of  a  court  acting 
within  its  prescribed  statutory  jurisdiction,  and  does  not 
allege  a  want  of  jurisdiction  of  the  subject  matter,  loss  of 
Vou86— 8 
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jurisdiction  during  the  proceedings,  fraud,  or  collusion, 
which  are  the  grounds  of  collateral  attacks  upon  judg- 
ments, decrees,  or  final  orders  of  courts  of  subordinate  or 
co-ordinate  jurisdiction.  Van  Fleet,  Collateral  Attack, 
sees.  5,  16;  Freeman,  Judgm.  (3d  ed.),  sees.  120, 121,  334- 
336 ;  Freeman,  Yoid  Judicial  Sales,  sees.  7,  8 ;  GiUiland  v. 
Sellers,  2  Ohio  St.  223 ;  Greene  v.  Greene,  2  Gray,  361 ;  Ma- 
son V.  Messenger,  17  Iowa,  261 ;  Osborne  v.  Moss^  7  Johns. 
161,  5  Am.  Dec.  252;  Jackson  v.  Astor,  1  Pin.  137.  The 
county  court  of  Sheboygan  county  had  jurisdiction  of  the 
subject  matter  of  the  adoption  proceedings,  and  retained  it 
to  the  end.  S.  &  B.  Ann.  Stats,  sees.  2443,  4021,  4024; 
Milwaukee  IndusiHal  School  v.  Milwaukee  Co.  40  Wis.  32&; 
Gary,  Probate  Law,  sec.  861;  3  Pomeroy,  Eq.  Jur.  sec. 
1308;  Brown,  Jurisdiction,  sec.  79.  Adoption  proceedings 
are  proceedings  quasi  in  rem.  Brown,  Jurisdiction,  sec.  80. 
The  allegation  that  the  plaintiff  never  abandoned  his  child 
only  sets  out  a  mistake  of  fact,  whicii  fact  is  found  aflSrm- 
atively  by  the  county  court  in  its  order  of  adoption,  and  is 
one  of  the  affirmative  facts  upon  which  the  order  of  adop- 
tion finds  a  legal  foundation,  and  can  only  be  questioned 
by  an  application  to  the  county  court  for  review,  appeal, 
writ  of  error,  certiorari,  or  habeas  corjms.  Baker  v.  Maker, 
51  Wis.  539;  In  re  Fisher,  15  id.  512;  Estate  of  Leavens,  65 
id.  440;  Story,  Eq.  Jur.  sec.  896,  and  note;  Oyster's  Appeal, 
65  Pa.  St.  473 ;  Western  Union  B.  Co.  v.  Dickson,  30  Wis. 
389;  S.  &  B.  Ann.  Stats,  sees.  4031-35, 4046-48 ;  Van  Fleet, 
Collateral  Attack,  sees.  2,  17,  801;  Gary,  Probate  Law, 
sec.  871,  note ;  Gaston  v.  Bdbcock,  6  Wis.  503 ;  Gunn  v. 
Green,  14  id.  317;  Jamison  v.  Snyder,  79  id.  286;  Shuman 
V.  Hurd,  id.  654;  State  v.  Prince,  45  id.  610;  In  re  Pierce, 
4A  id.  411-426;  Petition  of  Serrder,  41  id.  523;  Petition  of 
Cram^daU,  34  id.  177.  The  record  in  the  adoption  proceed- 
ings is  absolute  verity,  to  contradict  which  there  can  be  no 
argument  or  evidence.    Jackson  v.  Astor,  1  Pin.  137;  TaU- 
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man  v.  McCarty^  11  Wis.  401 ;  Arnold  v,  Booth,^14c  id.  180; 
Warner  v.  jffowland,  10  id.  8;  Falkner  v.  Guilds  id.  563; 
Amory  v.  Amoryj  26  id.  152 ;  Franhfurth  v,  Anderson^  61 
id.  107 ;  Salter  v.  Hilgen^  40  id.  363 ;  Freeman,  Judgra.  sec. 
319a;,  Brown,  Jurisdiction,  sec.  127;  Van  Fleet,  Collateral 
Attack,  sees.  17,  61;  Barker  v.  Barker ^  14  Wis.  131;  Cum- 
mmgs  v.  Owmmings^  123  Mass.  271.  The  recitals  in  the  or- 
der of  adoption  take  the  place  of  findings  and  show  a  com- 
pliance with  the  provisions  of  sees.  4021-4024,  S.  cfe  B.  Ann. 
Stats.  The  petition  being  regular  in  form  and  reciting 
sufficient  to  confer  jurisdiction,  the  conclusion  of  the  county 
court,  the  order  of  adoption,  is  not  open  to  a  collateral  at- 
tack. Brown,  Jurisdiction,  sees.  61, 127;  Freeman,  Judgm. 
sec.  319a/  Voorhees  ^.  Bamk  of  U.  S.  10  Pet.  449 ;  Thompson 
V.  Tohnie^  2  id.  157;  Comstock  v.  Crawford,  3  Wall.  396; 
Petition  of  Crandall,  34  Wis.  177;  Ifi  re  Pierce,  44  id.  411 ; 
S.  &  B.  Ann.  Stats,  sees.  4046^-4048 ;  Brunson  v.  Burnett, 
2  Pin.  185;  In  re  Fisher,  15  Wis.  511.  The  petition  and 
final  order  in  the  adoption  proceedings  reciting  and  find- 
ing as  an  affirmative  fact  the  abandonment  of  the  child  by 
the  plaintiflf,  the  plaintiff  is  estopped  from  questioning  the 
finding  of  the  county  court  in  that  respect,  in  this,  a  collat- 
eral, action.  The  facts  so  alleged  and  found  being  essen- 
tial to  the  jurisdiction  of  the  county  court  became  res  ad- 
judicata  and  cannot  be  questioned  by  the  plaintiff  in  this 
action.  Freeman,  Judgm.  sec.  248;  Ward  v.  Price,  1  Pin. 
101 ;  Woodward  v.  Hill,  6  Wis.  143 ;  Wright  v.  Sperry,  25 
id.  617;  Heath  v.  Frackleton,' 20  id.  320;  Strong  v.  Hooe,  41 
id.  659;  Danaher  v.  Prentiss,  22  id.  311;  Shepardson  v. 
Gary,  29  id.  34;  Iowa  Go,  v.  Mineral  Point  R.  Go.  24  id.  93 ; 
Nashv.  Church,  10  id.  303;  Tallman  v.  McCariy,  11  id.  402; 
DriscoU  V.  Damp,  16  id.  106;  Arnold  v.  Booth,  14  id.  180; 
State  V.  WoAipaca  BamJc,  20  id.  640 ;  Van  Pelt  v.  Kimball, 
18  id.  362;  Brown,  Jurisdiction,  sec.  4.  The  order  x)f  adop- 
tion conclusively  establishes  that  it  was  a  proper  order  to 
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take  eflfeot.  It  cannot  be  collaterally  avoided  by  showing 
that  the  petition  and  order  of  adoption  were  false.  Van 
Fleet,  Collateral  Attack,  sec.  61 ;  Jackson  v.  Orawfords^  12 
Wend.  633;  Fitch  v.  Miller^  20  Cal.  382;  Haynea  v.  Meeka, 
id.  288;  McCcmley  v.  Ha/rvey^  49  id.  497;  Freeman,  Yoid 
Judicial  Sales,  sec.  14;  Brown,  Jurisdiction,  sec.  60;  ^yan 
V.  Varga^  37  Iowa,  80;  Knox  Co.  v.  AspinwaUy  21  How. 
639 ;  Ev(msviUe^  I.  c&  C.  S.  L.  R.  Co.  v.  EvanaviUe^  15  Ind. 
395;  Koehler  v.  HUl,  60  Iowa,  566;  Slack  v.  BlacUum^  64 
id.  375. 

The  primary  dominion  and  right  of  a  father  or  parent 
may  be  lost  or  forfeited  by  the  father  or  parent  by  neglect 
or  abuse  of  the  moral  or  physical  welfare  of  the  child.  2 
Bishop,  Mar.,  Div.  &  Sep.  sees.  1163-1166;  2  Lawson, 
Eights,  Rem.  &  Pr.  sec.  816;  State  v.  Smithy  6  Me.  462,  20 
Am.  Dec.  324;  CowU  v.  Cowls,  3  Gilm.  (111.),  435,  44  Am. 
Dec.  708;  Miller  v.  Wallace,  76  Ga.  479,  2  Am.  St.  Rep. 
48;  Brooke  v.  Logan,  112  Ind.  183,  2  Am.  St.  Rep.  177,  and 
note.  Statutes  authorizing  adoption  or  other  disposition 
of  children  found  to  be  neglected  by  their  parents  or  guard- 
ians are  constitutional  and  humane.  Milwaukee  Industrial 
School  V.  Milwaukee  Co.  40  Wis.  328 ;  Fa/mham  v.  Pierce, 
141  Mass.  203,  55  Am.  Rep.  452;  House  of  Refuge  v.  Ryan, 

37  Ohio  St.  197;  Petition  of  Ferrier,  103  111.  367;  Roth  v. 
House  of  Refuse,  31  Md.  329 ;  jEo  parte  Crouse,  4  Whart. 
(Pa.),  9.  When  the  parents  have  abandoned  their  infant 
children  and  during  such  abandonment  the  care,  custody, 
training,  and  education  of  the  children  have  been  trans- 
ferred to  another  without  legal  formality,  and  the  social, 
moral,  and  educational  interests  of  the  child  will  be  best 
promoted  by  its  remaining  in  the  custody  of  the  person  to 
whom  it  was  transferred  when  abandoned,  the  new  custody 
will  be  treated  as  lawful  and  exclusive.  Clark  v.  Bayer,  32 
Ohio  St.. 699,  30  Am.  Rep.  593;  BonneU  v.  Bonnett,  61 
Iowa,  199,  47  Am.  Rep.  810;  Jones  v.  Dar7iall,  103  Ind. 
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569,  53  Am.  Rep.  545.  The  petition  for  adoption  alleges 
as  the  ground  for  the  adoption  the  abandonment  of  the 
child  by  the  plaintiff  in  1884,  and  that  the  plaintiflf  has  not 
been^heard  from  since ;  and  these  allegations  being  found 
aflBrmatively  by  the  county  court,  the  plaintiff  was  not  en- 
titled to  notice.  Luppie  v.  WinanSy  87  N.  J.  Eq.  245 ;  In 
re  O'Neal,  3  Am.  Law  R«v.  578. 

PiNNEY,  J.  It  is  not  disputed  but  that  a  father  has  do- 
minion, by  right,  over  his  minor  children,  nor  that  such 
primary  right  may  be  lost  or  forfeited  by  him  by  abandon- 
ment, neglect,  or  abuse.  The  right  of  the  parent  is  not 
absolute  and  unconditional.  The  necessities  and  well-being 
of  the  social  state  enter  so  largely  into  the  question  of  the 
dominion  and  control  of  the  parent  over  his  child  that,  in 
the  interest  of  society  and  the  physical  and  moral  necessi- 
ties of  the  child,  the  entire  subject  is  one  of  appropriate 
legislation,  providing  in  what  manner  the  parent  may  be 
deprived  or  restrained  in  the  exercise  of  his  natural  rights 
by  reason  of  neglect,  abandonment,  or  abuse.  All  this  is 
well  established  by  approved  text  writers  and  numerous 
adjudications.  Schouler,  Dom.  Rel.  §  248;  MUioaukee  In- 
dustHal  School  v.  Milwaukee  Co.  40  Wis.  328;  Sheers  v. 
Stein,  75  Wis.  44;  Petition  of  Ferrier,  103  111.  367;  Rouse 
of  Refuge  v.  Ryan,  37  Ohio  St.  197;  Famham  v.  Pierce, 
141  Mass.  203 ;  Clark  v.  Bayer,  32  Ohio  St.  299.  The  prin- 
ciple stated  in  these  cases  finds  expression  in  the  provision 
of  our  statute  (sec.  3964)  that  "  the  father  of  the  minor,  if 
living,  and  in  case  of  his  death  the  mother,  while  she  re- 
mains unmarried,  being  themselves  respectively  competent 
to  transact  their  own  business,  and  not  otherwise  unsuit- 
able, shall  be  entitled  to  the  care  and  custody  of  the  persoa 
of  the  minor."  The  state  intervenes  only  upon  the  desti- 
tution and  necessity  of  the  child,  and  in  all  cases  of  contro- 
vertied  right  to  its  custody  it^  welfare  is  a  matter  of  pri- 
mary consideration. 
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Questions  in  relation  to  the  care  and  custody  of  minor 
children,  by  reason  of  their  being  neglected,  or  for  other 
cause,  whereby  they  are  committed  to  industrial  schools,  or 
houses  of  refuge,  or  other  like  institutions,  where  the  in- 
terference with  parental  custody  is  temporary  merely,  and 
which  do  not  change  the  status  or  adjudicate  finally  upon 
the  right  of  the  parent  to  its  custody,  are  materially  differ- 
ent from  the  proceeding  under  consideration.  In  the  case 
of  Milwaukee  Industrial  School  v.  Milwaukee  Co.  40  Wis. 
339,  it  was  said  that  the  statute  in  that  case  ^'  operates,  so 
to  speak,  upon  the  child  in  personam,  without  citing  thB 
parent  or  guardian  by  the  proceeding  or  by  the  commit- 
ment. It  appears  to  us  quite  obvious,  upon  familiar  prin- 
ciples, that  the  parent  or  guardian  is  not  precluded  by  the 
commitment  from  asserting  any  right  to  the  custody  and 
care  of  the  child  which  he  may  afterwards  be  able  to  es- 
tablish. .  .  .  The  commitment  during  minority  binds 
the  child  only,  not  the  parent  or  guardian,  when  (jompetent 
to  fulfil  towards  the  child  the  duties  assumed  by  the  state." 
But  the  proceeding  by  adoption  here  in  question  is  a  mere 
statutory  proceeding,  not  according  to  the  course  of  the 
common  law,  and,  when  legally  conducted,  has  a  much 
broader  scope,  and  utterly  terminates  all  relations  between 
the  minor  and  his  legitimate  parents.  "  A  child  so  adopted 
shall  be  deemed  for  the  purposes  of  inheritance  and  suc- 
cession by  such  child,  custody  of  the  person  and  right  of 
obedience  by  such  parents  by  adoption,  aTid  aU  other  legal 
consequences  and  incidents  of  the  natural  relation  of  parents 
and  children,  the  same  to  all  intents  and  purposes  as  if  such 
child  had  been  born  in  lawful  wedlock  of  such  parents  by 
adoption.  .  .  .  The  natural  parents  of  such  child  shall 
he  deprivedhy  such  order  of  adoption  of  all  legal  rights  what- 
soever respecting  such  child,  and  such  child  shall  be  freed 
from  all  legal  obligations  of  maintenance  and  ol;>edience  to 
such  natural  parents."    R  S.  sec.  4024.    The  statute  (sec. 
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4022)  requires  that  such  order  shall  be  made  upon  petition, 
and  shall  not "  be  made  without  the  written  consent  of  the 
living  parents  of  such  child,  unless  the  court  shall  find  that 
one  of  the  parents  has  abandoned  the  child,  or  gone  to  parts 
unknown,  when  such  consent  may  be  given  by  the  parent, 
if  any,  having  the  care  of  the  child.  In  case  where  neither 
of  the  parents  is  living,  or  if  living  hc^e  abandoned  the 
child,  such  consent  may  be  given  by  the  guardian  of  such 
child,  if  any.  If  such  child  has  no  guardian,  such  consent 
may  be  given  by  any  of  the  next  of  kin  of  such  child,  or,  in 
the  discretion  of  the  court,  by  some  suitable  person  to  be 
appointed  by  the  court."  The  order  is  required  to  recite 
the  facts  of  the  case,  and  to  declare  that  from  and  after  its 
date  such  child  shall  be  deemed,  to  all  intents  and  purposes, 
the  child  of  the  petitioners ;  and  by  such  order  the  name  of 
such  child  may  be  changed  to  that  of  such  parents  by  adop- 
tion, and  the  statute  gives  the  order  the  effect  already 
stated. 

The  proceedings  and  order  of  adoption  relied  on  by  the 
defendant  do  not  recite  or  show  any  consent  of  either  the 
parents  of  the  child,  Mary  Schiltz,  or  by  any  of  her  next  of 
kin  or  her  guardian,  to  such  adoption,  but  of  Jacob  Imig, 
^*  duly  appointed  by  the  court  for  that  purpose ; "  but  the 
proceedings  recite  that  the  plaintiff  had  abcmdoned  A^r,  and 
that  her  mother  was  dead.  There  is  nothing  whatever  to 
show  that  any  notice  was  ever  given  to  the  plaintiff  to  ap- 
pear and  defend  against  the  application  or  assert  his  natural 
rights,  or  that  he  appeared  at  the  hearing,  but  the  infer- 
ence from  the  record  is  quite  to  the  contrary.  Although 
it  is  too  well  settled  to  admit  of  dispute  that  the  father  can 
recover  for  the  loss  of  the  services  of  his  minor  child, 
against  any  one  causing  such  loss  {Rooney  v.  Milwaukee 
Chair  Co.  65  Wis.  397),  the  proceeding  in  question  was  held 
by  the  court  conclusive  evidence,  by  judicial  decision,  that 
he  had  abandoned  his  daughter  Mary,  and  that  by  virtue 
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of  the  alleged  order  of  adoption  he  had  been  lawfully  de- 
prived of  the  right  to  her  services,  of  all  legal  rights  what- 
soever respecting  her,  and  that  she  was  free  from  all  natural 
filial  relations  to  her  father,  although  he  had  had  no  notice 
of  the  charge,  or  time  and  place  of  hearing,  and  no  oppor- 
tunity whatever  to  defend  against  it,  and  although  he  had 
been  condemned  without  a  hearing,  and  denied  the  charge 
of  abandonment  in  his  complaint  in  this  action.  The  cir- 
cuit court  held  the  charge  of  abandonment  conclusively  es- 
tablished by  the  order  of  adoption,  and  dismissed  his  com- 
plaint. 

The  contention  that  the  county  court  could,  without  no- 
tice to  the  plaintiff  or  opportunity  to  him  to  defend  against 
the  charge  of  abandonment,  grant  an  order  depriving  the 
plaintiff  of  his  most  sacred  natural  rights  in  respect  to  his 
child,  so  jealously  guarded  and  protected  by  the  laws,  offends 
against  all  our  ideas  respecting  the  administration  of  justice, 
and  is  opposed  to  the  principles  which  lie  at  the  foundation 
of  all  judicial  systems  not  essentially  despotic  in  their 
character  and  methods  of  procedure.  It  is  provided  by  the 
fourteenth  amendment  to  the  constitution  of  the  ITnited 
States  that  "  no  state  shall  .  .  .  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law."  Due 
process  of  law,  as  applied  to  judicial  proceedings,  includes 
a  charge  before  some  judicial  tribunal,  and  notice  to  the 
party  in  some  form,  either  actual  or  constructive,  and  an 
opportunity  to  appear  and  produce  evidence  in  his  defense 
and  be  heard  by  himself  or  counsel.  To  proceed  to  adju- 
dicate in  the  absence  of  notice  to  the  party  "  would  be  con- 
trary to  the  first  principles  of  the  social  compact,  and  of 
the  right  of  administration  of  justice."  Mb  Veigh  v.  U.  S. 
11  WaU.  267.  In  Windsor  v.  McVeigh,  93  TJ,  S.  277,  it  is 
held  that :  "  Whenever  one  is  assailed  in  his  person  or  his 
property,  there  he  may  defend,  for  the  liability  and  the 
right  are  inseparable.    This  is  a  principle  of  natural  justice, 
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recognized  as  such  by  the  common  intelligence  and  con- 
science of  all  nations.  A  sentence  of  the  court  pronounced 
against  a  party  without  hearing  him  or  giving  him  an  op- 
portunity to  be  heard,  is  not  a  judicial  determination  of 
his  rights,  and  is  not  entitled  to  respect  in  any  other  tri- 
bunal. That  there  must  be  notice  to  the  party  of  some 
kind,  actual  or  constructive,  to  a  valid  judgment  affecting 
his  rights,  is  admitted.  UntQ  notice  is  given  the  court  has 
no  jurisdiction,  in  any  case,  to  proceed  to  judgment,  what- 
ever its  authority  may  be,  by  the  law  of  its  organization,  over 
the  subject  matter."  These  are  familiar  principles,  existing 
before  and  secured  by  the  fourteenth  amendment,  and  they 
are  sustained  by  a  vast  number  of  adjudicated  cases  and  a 
wealth  of  argument  and  illustration  with  which  it  is  not 
necessary  to  extend  a  judicial  opinion.  The  cases  all  hold 
a  consistent  rule  on  this  fundamental  point.  The  paramount 
law  of  the  land  condemns  the  proceeding  here  in  question, 
and  it  is  impossible  to  justify  or  sustain  it.  We  have  not 
been  referred  to  a  single  adjudicated  case  which  holds  that 
such  an  order  as  this  is  valid,  as  against  the  claim  of  the 
natural  father  to  the  services  of  his  minor  child,  or  as 
affording  any  evidence  that  he  has  abandoned  it.  Cer- 
tainly, nothing  is  gained  by  saying  that  the  proceeding  is 
one  quasi  in  rem,  for,  in  all  such,  notice  to  the  party  to  be 
affected  and  bound,  either  actual  or  constructive,  is  abso- 
lutely essential.  Nor  is  it  material  that  the  order  may  be 
set  aside  on  petition,  appeal,  or  certiorari.  The  fact  still 
remains  that  as  to  the  father  the  order  is  a  mere  nullity 
and  may  be  disregarded  as  such  whenever  and  wherever  it 
comes  in  question  as  against  him  or  as  affecting  his  rights. 
But  the  order  in  question  may  well  be  held  valid  as  against 
the  minor  child,  as  in  the  case  of  the  commitment  to  the  In- 
dustrial School  of  Milwaukee.  Milwaukee  Industrial  School 
V.  Milwaukee  Co.  40  Wis.  323.  The  judgments  and  decisions 
of  a  judicial  tribunal  are  conclusive  and  secure  against  col- 
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lateral  attack  only  when  the  tribunal  rendering  them  had 
jurisdiction  of  the  subject  matter  and  of  the  parties  to  be 
affected  by  them.  By  reason  of  the  want  of  jurisdiction 
of  the  person  of  the  plaintiff,  the  proceeding  in  question 
established  nothing  as  against  him,  and  is  no  evidence  that 
he  abandoned  tis  child.  That  question  remains  open,  there- 
fore, for  trial  upon  the  issue  tendered  by  the  complaint. 
No  other  point  was  raised  or  discussed,  and  it  follows  that 
the  judgment  of  the  circuit  court  dismissing  the  plaintiflfs 
complaint  is  erroneous,  and  must  be  reversed. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

See  note  to  ikns  case  in  21  L.  R  A.  48a— Rep. 


Stadlbb,  Respondent,  vs.  Tbbvee,  Appellant. 

September  8 ^September  f5,  1893, 

Insurance:  Contract  by  agent  to  place  insurance:  Consideration:  Plead- 
ing. 

In  an  action  against  an  insurance  agent  for  breach  of  a  contract 
to  place  insurance  on  plaintifiTs  property,  the  complaint  alleged, 
among  other  things,  that,  after  a  policy  had  been  issued  by  de- 
fendant and  the  premium  therefor  been  paid  to  him  by  plaintiff, 
the  latter  moved  the  insured  property  and  told  defendant  he  wished 
to  have  the  insurance  transferred ;  that  defendant  said  he  would 
change  the  policy,  but  afterwards  told  plaintiff  he  had  canceled  the 
policy  and  would  issue  a  new  one,  that  he  had  placed  the  insur- 
ance, that  the  unearned  premium  on  the  old  policy  would  pay  for 
a  new  one  for  the  unexpired  term,  and  that  he  would  write  the 
policy  and  send  it  to  plaintiff.  The  complaint  further  alleged  that 
defendant  negligently  omitted  to  have  the  property  insured  as  he 
had  agreed  to  do;  but  also  alleged  that  the  unearned  premium  was 
applied  by  him  in  payment  of  the  premium  on  the  policy  which  he 
promised  to  write.  It  did  not  allege  that  tlie  original  policy  was 
ever  canceled  in  fact,  or  that  defendant  had  any  unearned  premium 
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thereon  in  his  hands,  or  that  he  would  have  been  entitled  to  a 
commission  on  the  new  policy  had  he  written  it  Held,  that  tUe 
complaint  was  insufficient  in  that  it  did  not  show  any  considera- 
tion for  defendant's  alleged  agreement,  and  because  of  the  con- 
flicting averment  as  to  the  application  of  the  unearned  premium. 

APPEAL  from  the  Circuit  Court  for  Langlade  County. 

This  action  is  to  recover  damages  for  the  failure  of  de- 
fendant to  place  an  insurance  on  plaintiffs  property,  as  it 
is  alleged  he  agreed  to  do,  the  property  having  been  after- 
wards destroyed  by  fire. 

It  is  ^alleged  in  the  complaint  that  in  November,  1891, 
defendant,  who  was  an  insurance  agent  at  Antigo,  issued 
to  plaintiff  the  policy  of  a  certain  company  therein  named, 
insuring  him  against  loss  by  fire  on  his  household  property 
and  effects,  in  the  sum  of  $300,  for  one  year,  for  which 
plaintiff  paid  defendant  a  premium  of  $10.  That  in  March, 
1892,  plaintiff's  house  took  fire,  but  the  fire  was  extin- 
guished without  loss.  A  few  days  later,  defendant  told 
plaintiff  he  thought  some  one  was  trying  to  burn  hipi  out, 
and  advised  him  to  remove  to  some  other  house;  and  two 
weeks  later  the  plaintiff  did  so  remove^  taking  the  insured 
property  with  him.  That  thereafter  he  told  defendant  he 
desired  to  have  his  insurance  transferred  from  the  former 
to  his  latter  residence,  to  cover  the  same  property,  and  de- 
fendant told  him  to  bring  his  policy  and  he  would  change 
it,  and  afterwards  informed  him  that  he  had  canceled  the 
policy  and  would  issue  a  new  one ;  also,  that  he  had  placed 
the  insurance,  and  the  unearned  premium  on  the  policy 
would  pay  the  premium  on  a  new  policy  for  the  unexpired 
term  of  the  original  policy,  and  that  he  would  write  the 
policy  and  send  it  to  plaintiff's  house.  The  complaint  then 
proceeds  as  follows : 

"  That  plaintiff  was  led  to  believe,  by  the  promises  and 
assurances  given  him  by  the  defendant,  that  his  household 
furniture  and  personal  effects,  which  had  before  that  time 
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been  covered  by  insurance,  were  covered  by  insurance  in  a 
good  company,  as  the  defendant  promised  and  agreed  to 
do,  and  for  which  this  plaintiff  paid  defendant.  That  the 
unearned  premium  on  policy  number  2,225,209,  herein- 
before mentioned,  was  applied  by  the  defendant  in  pay- 
ment of  the  premium  on  the  policy  which  defendant  said 
and  promised  plaintiff  to  write,  and  it  was  distinctly  under- 
stood and  agreed  by  and  between  the  parties  hereto  at  that 
time,  to  wit,  in  March,  1892,  that  the  above-named  de- 
fendant would  insure  and  secure  a  policy  of  insurance  for 
this  plaintiff,  upon  his  household  furniture  and  personal 
effects,  in  the  sum  of  three  hundred  dollars,  in  a  good,  re- 
sponsible fire  insurance  company,  and  that  the  unearned 
premium,  as  hereinbefore  stated,  wovild  pay  for  the  pre- 
mium upon  said  policy  to  run  until  the  14th  day  of  Novem- 
ber, 1892,  and  that  there  would  be  no  further  charge  or 
expense  attached  to  the  same.  That  plaintiff,  relying  upon 
the  promises  and  assurances  of  defendant,  and  believing 
that  his  personal  property,  as  hereinbefore  stated,  was  cov- 
ered by  a  policy  of  insurance  issued  by  the  defendant  as  he 
promised  and  agreed  to  do,  paid  no  further  attention  to  his 
insurance  matter*,  and,  as  he  had  no  other  insurance  upon 
said  property,  and  having  implicit  faith  and  confidence  in 
the  honesty  of  this  defendant,  he  paid  no  further  attention 
to  it,  but  believed  in  fact  that  the  defendant  had  insured 
his  property  as  aforesaid." 

Loss  by  fire  of  the  insured  property,  of  the  value  of  $300, 
May  14,  1892,  without  fault  of  plaintiff,  and  immediate 
notice  thereof  to  defendant,  and  that  defendant  then  in- 
formed plaintiff  that  he  had  not  written  the  policy,  and 
offered  to  refund  the  original  premium  paid  by  plaintiff,  are 
alleged.  It  is  further  charged  that  "  the  defendant  negli- 
gently and  carelessly  omitted  to  have  the  property  of  this 
plaintiff  insured,  as  he  agreed  to  do,  and  for  which  he  was 
paid  by  this  plaintiff,  and  has  absolutely  refused  since  the 
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time  of  plaintiff's  said  loss  to  pay  the  same,  and  that  in 
consequence  of  said  fire,  and  the  neglect  and  wilful  misrep- 
resentations of  defendant,  this  plaintiff  has  sustained  a  loss 
of  $300,  being  the  amount  which  defendant  said  he  would 
insure  plaintiff's  property  for,  and  for  which  he  was  paid." 
Judgment  for  $300,  interest,  and  costs  is  demanded. 

Defendant  appeals  from  an  order  overruling  a  general 
demurrer  to  the  complaint. 

For  the  appellant  there  was  a  brief  by  Mylreay  Mmchetti 
<&  Bird,  and  oral  argument  by  C.  B.  Bird.  To  the  point 
that  no  agreement  binding  on  defendant  is  shown  because 
no  consideration  is  shown,  they  cited  Mechem,  Agency, 
sec.  478;  Elaee  v.  Oof/ward,  6  Term,  143;  Thome  v.  DeaSy 
4  Johns.  97. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Ooldberg  cfe  Hoxie. 

Lyon,  C.  J.  The  complaint,  although  signed  by  able 
counsel,  is  very  carelessly  and  obscurely  drawn.  It  con- 
tains extended  statements  of  evidence  as  distinguished  from 
facts,  thrown  confusedly  together,  and  it  omits  direct  state- 
ments of  material  allegations,  which  compels  resort  to 
doubtful  inferences  to  supply  them.  Indeed,  in  some  ma- 
terial particulars  there  is  not  sufficient  averment  to  support 
even  doubtful  inferences.  Although  negligence  and  wilful 
misrepresentations  are  charged  therein,  the  pleader  evi- 
dently was  trying  to  state  a  cause  of  action  ex  contractu^ 
for  some  breach  of  a  contract  to  place  insurance  on  plaint- 
iffs property.  It  is  immaterial  that  defendant  negligently 
omitted  to  place  the  insurance,  or  that  he  made  the  mis- 
representations alleged.  The  omission  is  alleged  as  the 
breach  of  the  contract,  and  averments  of  the  reasons  why 
it  occurred  are  surplusage.  The  allegation  that  the  mis- 
representations by  defendant  were  one  of  the  causes  of  the 
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damage  to  plaintiff  is  illogical  and  of  no  significance,  be- 
cause the  fire  alone  caused  such  damage.  If  defendant 
entered  into  and  failed  to  perform  a  valid  contract  with 
plaintiff  to  place  insurance  on  the  property  burned,  whether 
he  so  failed  negligently  or  wilfully,  or  for  any  other  reason 
not  chargeable  to  plaintiff,  he  is  liable  to  respond  in  dam- 
ages for  the  breach  of  such  contract ;  otherwise,  not. 

Did  the  complaint  allege  that  the  original  policy  issued 
'to  plaintiff  was  canceled ;  that  the  unearned  premium  was 
in  the  hands  of  defendant,  who  promised  to  write  a  new 
policy  in  some  other  company  for  which  he  was  agent,  and 
to  apply  such  unearned  premium  in  his  hands  in  payment 
of  the  premium  on  such  new  policy ;  and  that  he  failed  to 
do  so,  retaining  the  unearned  premium, —  he  would  doubt- 
less be  liable  for  the  damages  to  plaintiff  caused  by  such 
breach  of  contract,  the  measure  of  which,  in  this  case, 
would  be  the  value  of  property  which  he  agreed  to  insure, 
and  which  was  afterwards  burned.  But  there  is  no  aver- 
ment that  the  policy  was  ever  canceled, —  only  a  state- 
ment that  defendant  said  it  had  been  canceled.  Without 
a  cancellation  of  the  policy,  no  unearned  premium  was  due 
from  the  insurance  company.  Neither  is  it  averred  that 
the  defendant  had  any  such  premium  in  his  hands.  Pre- 
sumably, he  had  paid  over  the  premium  on  the  original 
policy  to  the  insurance  company  entitled  thereto.  In  that 
case  he  had  no  funds  in  his  hands  with  which  to  pay  the 
premium  on  the  new  policy,  and  his  agreement  to  write 
a  new  policy  (if  he  so  agreed)  was  without  consideration 
and  not  binding  upon  him.  It  is  said  that,  had  he  writ- 
ten the  new  policy,  he  would  have  been  entitled  to  a 
commission  thereon,  which  is  a  sufficient  consideration 
for  his  promise  to  write  it.  But  it  is  not  alleged  that  he 
would  have  been  entitled  to  such  commission.  He  may 
have  been  working  for  the  company  in  which  he  would 
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have  written  the  policy  for  a  salary,  in  which  case  his  com- 
pensation mights  not  have  been  affected  by  the  writing,  or 
failure  to  write,  the  new  policy. 

Moi'eover,  there  are  conflicting  averments  in  the  com- 
plaint on  a  very  material  point.  While  we  think  that,  con- 
sidering the  whole  complaint,  the  breach  of  the  contract 
assigned  is  the  failure  of  the  defendant  to  charge  some  in- 
surance company  with  the  risk  on  plaintiflf's  property,  yet 
it  is  alleged  therein  that  the  unearned  premium  paid  for 
the  original  policy  "  was  applied  by  the  defendant  in  pay- 
ment of  the  premium  on  the  policy  which  defendant  said 
and  promised  plaintiff  to  write."  If  this  allegation  is  true, 
probably  the  insurance  company  for  whose  benefit  such 
premium  was  applied  would  be  liable  to  plaintiff  on  its 
agreement  by  its  agent  to  insure  him.  The  plaintiff  knew 
that  the  defendant  was  acting  as  agent  of  such  company, 
and  hence  defendant  could  not  be  held  liable  on  such  agree- 
ment to  insure.  If  plaintiff  did  not  know  the  name  of  such 
company,  he  could  have  ascertained  it  by  applying  therefor 
to  defendant,  who  no  doubt  would  gladly  have  given  the 
information,  and  thus  have  relieved  himself  from  personal 
liability. 

Even  under  the  liberal  rules  which  now  prevail  for  the 
construction  of  pleadings,  we  fail  to  find  in  the  complaint 
any  certain,  intelligible  statement  of  facts  constituting  a 
cause  of  action,  and  are  therefore  impelled  to  the  conclu- 
sion that  the  demurrer  thereto  should  have  been  sustained. 

By  the  Court. —  The  order  is  reversed,  and  the  cause  will 
be  remanded  to  the  circuit  court  with  directions  to  sustain 
the  demurrer. 
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Wall,  Appellant,  vs.  The  Minneapolis,  St.  Paul  &  Sault 
Stb.  Marie  Railway  Compant,  Respondent. 

September  8  -^September  S6, 1893. 

Vendor  and  purchaser  of  land:  Option  to  purchase:  Oral  modification: 
Part  performance:  Equity. 

L  Where  one  having  a  written  option  for  the  purchase  of  land  elects 
to  purchase  within  the  time  prescribed,  and  enters  upon  the  land 
and  expends  money  thereon,  he  may  enforce  performance  of  the 
contract 

2.  Although  an  oral  modification  of  such  contract  is  within  the  statute 
of  frauds,  yet  where  the  purchaser,  relying  thereon,  has  expended 
large  sums  in  improvements,  the  courts  may  compel  specific  per- 
formance of  the  contract  as  modified. 

APPEAL  from  the  Circuit  Court  for  Polk  County. 

On  May  4, 1886,  the  plaintiff  and  the  Minneapolis,  Sault 
Ste.  Marie  &  Atlantic  Eailway  Company  entered  into  a 
written  contract  to  the  effect  that  in  consideration  of  one 
dollar  paid  to  the  plaintiff  by  the  said  railway  company, 
the  receipt  whereof  was  thereby  acknowledged,  the  said 
plaintiff  did  thereby  give  and  grant  to  said  company  the 
right  to  purchase  within  one  year  from  the  date  named,  if 
it  should  so  elect,  a  strip  of  land  200  feet  in  width,  therein 
described,  and  also  another  strip  of  land  125  feet  in  width, 
therein  described,  which  last-named  strip  was  composed  of 
two  strips,  therein  described.  And  said  written  agreement 
also  contained  the  following,  to  wit : 

"  If  this  option  is  accepted  by  the  said  company  within 
the  time  above  limited,  then  I  agree  to  convey  to  it  in  fee 
simple  the  above  described  strip  of  land,  by  good  and  suf- 
ficient deed,  with  full  covenant  of  seizure  and  warranty, 
and  discharged  of  all  dower  and  right  of  dower  and  other 
incumbrances,  for  and  in  consideration  of  the  sum  of  three 
hundred  ($300.00)  dollars,  to  be  paid  therefor  by  said  com- 
pany on  delivery  of  such  deed. 
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"  In  consideration,  as  above  expressed,  I  consent  that  said 
company  and  its  officers,  agents,  contractors,  and  subcon- 
tractoi*s,  and  its  and  their  and  each  of  their  servants,  raay 
forthwith  enter  upon  said  strip  of  land  above  described, 
and  do  all  and  any  acts  necessary  to  the  construction  of  a 
railroad  upon  the  above  described  strip  of  land;  and  agree 
that,  if  this  option  be  taken  by  said  company,  said  deed  of 
conveyance  shall  release  all  damages  to  any  other  premises 
by  reason  of  the  taking  of  the  above  strip  of  land  and  the 
■  construction  thereon  Of  a  railroad  by  said  company. 

"  Said  company  may,  within  the  time  for  accepting  this 
option  above  limited,  institute  appropriate  proceedings  to 
condemn  the  above  described  strip  of  land,  and  in  such 
cases,  but  not  otherwise,  shall  be  deemed  to  have  thereby 
and  thenceforth  waived  the  right  to  purchase  the  same  at 
the  price  herein  stated. 

"  Provided,  however,  and  this  contract  is  executed  upon 
the  express  cojidition,  that  should  said  company  elect  to 
purchase  the  said  belts  or  strips  of  land  herein  described 
in  pursuance  of  this  contract,  it  shall  preserve  substantially 
as  the  same  now  exists  the  approach  to  the  limekiln  on  said 
premises  knoion  as  the  ^Patent  Limskiln^  and  shall  also 
construct  on  some  feasible  pl<ice  on  said  premises  a  side  track, 
to  he  used  by  me. 

"This  agreement  shall  bind  the  heirs,  successors,  per- 
sonal representatives,  and  assigns  of  the  parties  thereto. 

"Dated  this  fourth  day  of  May,  1886. 

"  In  presence  of  Samuel  ^  Wall  [Seal.] 

"  Geo.  D.  McGill,  ^^^ 

"Charles  H.  Oakey."  / 

In  January^  1887,  in  pursuance  of  the  terms  of  said  con- 
tract, the  said  railway  company,  by  its  contractors,  entered 
upon  said  right  of  way  designated  in  said  contract,  and 
commenced  the  construction  of  its  road  upon  and  along 
the  same.  On  January  31, 1887,  the  said  railway  company 
Vol.86— 4 
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entered  into  an  oral  agreement  with  the  plaintiff,  whereby 
the  plaintiff  agreed  to  permit  said  railway  company  to  fill 
up  and  permanently  obstruct  the  private  wagon  road  lead- 
ing from  the  highway  to  said  limekiln,  and  to  aid  said 
company  in  securing  a  vacation  of  said  public  highway,  in 
consideration  of  which  the  said  company  agreed  to  con- 
struct for  the  plaintiff,  on  his  land,  a  new  and  different 
wagon  road  to  said  kiln,  on  a  line  then  agreed  upon  be- 
tween  the  parties,  which  line  commenced  at  a  point  near 
where  the  said  right  of  way  crossed  the  south  line  of  gov^ 
ernment  lot  4,  and  on  the  northwesterly  side  of  said  rail- 
way track,  and  ran  thence  in  a  northeasterly  direction  near 
the  northwesterly  side'of  said  right  of  way  to  said  limekiln. 
By  said  agreement  the  parties  intended  to  and  did  modify 
said  written  contract  by  substituting  the  agreement  to  con- 
struct said  new  road  for  the  agreement  to  preserve  the 
(road  leading  from  the  highway  to  the  limekiln  heretofore 
mentioned;  but  in  so  far  as  the  written  agreement  pro- 
vided for  preserving  the  track  in  use  at  the  time  of  making 
said  contract,  leading  from  the  vicinity  of  the  limekiln  to 
the  top  of  said  kiln,  the  same  was  not  modified  by  said 
verbal  agreement. 

In  pursuance  of  said  contract  as  modified  by  said  verbal 
agreement,  the  said  railway  company  proceeded  to  build 
its  railroad  across  said  lands,  and  to  fill  up  and  permanently 
obstruct  the  old  wagon  road  referred  to  in  said  written 
contract,  and  expended  in  such  construction  across  said 
lands  the  sum  of  $25,0Q0.  Said  railway  company  and  the 
defendant  have  ever  since  been,  and  still  are,  in  possession 
of  said  right  of  way,  and  the  same  constitutes  a  part  of  the 
main  line  of  the  defendant's  road  as  now  operated  by  it. 
During  the  construction  of  said  road  no  objection  was 
made  by  the  plaintiff  to  the  acts  of  the  parties  engaged  in 
such  construction,  notwithstanding  he  had  notice  thereof, 
except  that  he  objected  to  the  filling  up  of  the  highway 
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leading  from  the  vicinity  of  said  kiln  to  the  top  thereof, 
and  objected  to  the  workmen  rolling  down  rock  upon  and 
around  said  kiln  and  upon  and  around  buildings  used  in 
connection  therewith.  A  large  amount  of  rock  was  thrown 
down  upon  said  kiln  and  around  the  same  and  said  build- 
ings by  the  workmen,  whereby  said  kiln  and  buildings  were 
considerably  injured  and  rendered  useless  till  such  time  as 
the  debris  was  removed,  and  the  kiln  and  buildings  put  in 
a  state  of  repair,  and  the  way  reopened  to  the  top  of  said 
kiln.  While  the  work  of  constructing  the  road  across  said 
lands  was  progressing  the  plaintiff  repeatedly  protested 
against  the  acts  of  the  contractors  in  throwing  down  rocks 
in  the  manner  stated,  but  was  each  time  told  that  the  debris 
would  be  removed,  and  the  kiln  and  buildings  repaired,  as 
soon  as  the  roadbed  in  the  vicinity  thereof  was  constructed. 

Within  one  year  from  the  date  of  said  written  contract 
the  said  company  duly  declared  its  option  to  purchase  the 
said  right  of  way  in  pursuance  of  said  written  contract,  and 
tendered  to  the  plaintiff  the  sum  of  $300,  and  demanded  of 
him  a  deed  in  pursuance  of  said  written  contract ;  but  the 
plaintiff  refused  to  receive  said  sum,  or  to  comply  with  the 
terms  of  said  contract,  or  to  execute  said  conveyance.  The 
company  kept  said  tender  good.  The  railway  company 
graded  said  track,  and  notified  the  plaintiff  that  it  was  ready 
to  perform  said  written  contract  as  modified;  but  tlie 
plaintiff,  without  any  justifiable  excuse  therefor,  refused 
to  permit  said  company  to  do  the  same.  The  only  reason 
why  the  said  work  was  not  then  done  was  because  of  the 
plaintiff's  refusal  to  permit  it  to  be  done. 

In  September,  1889,  the  plaintiff  filed  in  the  office  of  the 
clerk  of  the  circuit  court  a  petition  for  condemnation  pro- 
ceedings under  the  statutes.  Upon  the  hearing  of  said 
petition  the  defendant  answered,  claiming  to  be  the  equi- 
table owner  in  possession,  and  entitled  to  a  deed  of  said 
right  of  way,  and  asked  that  the  said  petition  be  dismissed, 
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for  the  reason  that  its  rights  could  not  be  adjndicated  in 
such  summary  proceedings,  whereupon  it  w^s  stipulated 
by  the  parties  thereto  and  hereto  that  said  proceedings  be 
stayed  until  this  action  could  be  brought  and  the  rights  of 
the  parties  hereto  adjudicated,  and  an  order  to  that  effect 
was  made  accordingly.  Thereupon  the  plaintiff  commenced 
this  action  to  set  aside  said  written  contract  and  said  modi- 
fication thereof,  and  to  have  the  same  declared  null  and 
void,  and  that  all  claim  of  the  defendant  to  the  possession 
or  right,  title,  interest,  equity,  or  lien  in  or  upon  said  lands 
be  forever  a,bsolutely  determined ;  and  alleging  that  the 
'  plaintiff  was  during  all  the  time  mentioned  a  married  man, 
and  living  with  his  wife  and  family  upon  a  portion  of  said 
lands  as  his  homestead.  On  January  29,  1890,  the  defend- 
ant answered  said  complaint,  alleging  in  effect  the  facts 
stated,  and  also  denying  that  any  portion  of  the  plaintiff^s 
homestead  was  included  in  said  right  of  way,  and  also  al- 
leging the  same  as  a  counterclaim  to  said  action,  and  pray- 
ing judgment  that  the  plaintiff  be  required  to  perform  in 
all  things  the  conditions  of  said  written  contract  as  so 
modified,  and  that  he  be  required  to  execute  and  deliver  to 
the  defendant  a  deed  of  said  right  of  way  described  therein, 
and  that  the  plaintiff  be  required  to  specifically  perform 
said  contract  so  modified.  The  plaintiff  replied  to  said 
counterclaim. 

Upon  the  trial  of  the  issues  so  formed  it  was  in  effect 
found,  in  addition  to  the  facts  stated,  that  upon  the  trial 
of  this  action  the  defendant  in  open  court  consented  that 
the  westerly  line  of  its  right  of  way  at  said  limekiln  should 
be  located  so  as  to  leave  said  kiln  intact,  with  a  suflScient 
space  upon  and  on  the  east  side  thereof  to  allow  the  plaint- 
iff a  driveway  to  the  top  of  said  kiln,  and  to  use  and  oper- 
ate the  same;  that  such  offer  was  substantially  in  accord- 
ance with  said  written  contract;  that  said  offer  concedes 
to  the  plaintiff  all  that  he  would  be  entitled  to  under  the 
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most  favorable  construction  of  said  contract,  but  that  the 
court  was  unable  from  the  evidence  to  determine,  with 
sufficient  definiteness  to  direct  a  conveyance  of  the  right  of 
way  to  the  defendant,  the  line  of  said  right  of  way  as  the 
same  must  be  located  in  order  to  agree  with  said  oflfer; 
that  the  evidence  does  not  disclose  any  mistake  of  the  par- 
ties in  the  location  of  the  line  of  said  right  of  way  at  the 
limekiln,  but  that  it  satisfactorily  appears  that  it  was 
understood  by  all  the  parties  that  said  line  was  so  located 
as  to  leave  some  portion  of  said  limekiln  in  the  defendant's 
right  of  way,  and  it  was  agreed  that  the  said  right  of  way 
should  nevertheless  not  interfere  with  the  maintenance  and 
operation  of  said  kiln  as  the  same  then  existed,  and  the 
proviso  to  said  contract  was  intended  to  secure  to  the 
plaintiff  the  right  to  so  maintain  and  operate  said  kiln;  that 
the  evidence  does  not  show  that  any  part  of  said  lot  was 
included  in  the  plaintiff's  homestead  at  the  time  of  making 
said  contract. 

From  the  facts  so  fbund  the  court  concluded  that  the 
work  required  to  be  done  under  the  proviso  to  said  con- 
tract as  modified  was  not  a  condition  precedent  to  the 
right  of  the  defendant  to  a  deed  to  said  right  of  way ;  that 
the  acts  of  the  plaintiff  constituted  a  waiver  of  the  con- 
ditions of  said  proviso,  at  least  so  far  as  the  performance 
of  such  conditions  would  require  a  greater  expenditure  of 
money  than  would  have  been  required  if  the  plaintiff  had 
permitted  the  work  to  be  done  when  the  railway  company's 
contractors  were  on  the  ground ;  that  the  said  oral  agree- 
ment, so  far  as  it  modified  the  written  contract,  was  a  valid 
and  binding  agreement,  and  that  the  written  contract  as  so 
modified  was  a  valid,  subsisting,  and  binding  contract  be- 
tween the  parties;  and  that  the  defendant,  on  doing  what 
was  therein  equitably  required  of  it,  was  entitled  to  have 
said  contract  specifically  performed  by  the  plaintiff. 

Thereupon  the  said  court  referred  said  cause  to  a  referee 
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to  ascertain  certain  matters  therein  mentioned,  but,  upon 
the  report  of  the  referee  being  made  and  filed,  it  satisfact- 
orily appeared  by  an  inspection  thereof  that  said  referee 
did  not  follow  the  order  of  reference,  and  that  his  findings 
were  erroneous,  and  accordingly  the  findings  of  said  referee 
were  set  aside  and  vacated.  The  parties  hereto  then  sub- 
mitted the  questions  referred  to  said  referee  to  the  court 
for  determination  upon  the  evidence  taken  before  said 
referee  and  other  evidence  taken  in  court,  and  the  court 
found,  in  addition  to  what  had  previously  been  found,  as 
matters  of  fact,  that  the  correct  description  of  the  westerly 
line  of  the  right  of  way  of  the  railway  company  at  the  lime- 
kiln, locating  the  same  around  and  east  of  said  kiln,  so  as 
to  leave  said  kiln  outside  of  said  right  of  way,  with  a  suffi- 
cient space  around  and  upon  the  east  side  thereof  to  enable 
the  plaintiff  to  use  said  space  as  a  driveway  to  the  top  of 
said  kiln,  was  and  is  as  therein  described,  and  traced  with 
a  red  line  upon  the  blue  print  attached  to  said  findings. 
And  it  was  ordered  that  the  line  of  said  railway  company's 
right  of  way  in  the  vicinity  of  said  limekiln  be  established 
as  above  set  forth.  The  court  further  found  that  it  would 
have  cost  thiB  company  to  have  constructed  the  new  road 
to  the  limekiln  as  mentioned,  and  to  have  restored  said 
roadway,  remove  the  rocks  thrown  down  upon  said  kiln 
and  the  buildings  in  connection  therewith  and  around  said 
buildings  and  kiln,  and  to  put  said  kiln  and  buildings  in 
substantially  as  good  state  of  repair  as  they  were  at  the 
time  of  making  said  written  contract,  if  the  railway  com- 
pany had  been  permitted  by  the  plaintiff  to  have  done  the 
work  before  defendant's  contractors  left  the  premises,  the 
sum  of  $1,200;  that  the  plaintiff  was  only  equitably  en- 
titled to  that  sum  from  the  defendant  as  a  conditioB  of  the 
performance  of  said  written  contract  as  so  modified ;  that 
the  defendant  was  willing  that  said  road  should  be  con- 
structed inside  of  its  right  of  way  from  the  crossing  of  the 
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main  track  near  the  side  track  northeasterly  for  a  distance 
of  about  400  feet,  passing  off  said  right  of  way  onto  the  ' 
plaintiff's  land  outside  of  said  right  of  way,  and  that  the 
road  can  there  be  constructed  at  much  less  expense  than 
on  a  line  wholly  outside  of  said  right  of  way,  and  that  the  - 
said  road  so  constructed  inside  said  right  of  way  .for  a  dis- 
tance of  about  400  feet  will  fully  satisfy  said-  plaintiff's 
needs  and  comply  with  said  agreement  for  said  new  road  - 
from  the  side  track  to  the  limekiln ;  that  all  equitable  con- 
siderations demand  that  the  new  road  be  located  on  the  - 
line  specified,  requiring  the  least  expens^,  and  that  the  sum 
which  the  defendant  should  be  reqnired  to  pay  as  a  condi- 
tion of  the  plaintiff'fi  performance,  of  «aid  contract  should 
be  limited  to  what  it  would  have  cost  the  railway  company  ' 
to  have  constructed  said  new  road  on  said  less  expensive 
route;  that  if  there  was.  anything  in  the  former  findings ' 
therein  in  conflict  with  such  determination,  the  same  were  - 
thereby  modified  accordingly.   And  it  was  ordered  that  the 
findings  theretofore  filed,  as  modified  and  corrected  by 
these  findings  and  concjiusions,  should  constitute  the  meas- 
ure of  the  rights  and  liabilities  of  the  parties  herein. 

On  June  15,  1892,  the  defendant  deposited  with  the 
clerk  of  the  trial  court  the  said  sum  of  $1,200  for  the  use 
of  the  plaintiff,  in  accordance  with  the  said  findings  of  the 
court  therein  filed  with  said  clerk,  May  17,  1892.  On  No- 
vember 22,  1892,  it  was  ordered  that  the  plaintiff  be  re- 
quired within  thirty  days  from  and  after  the  service  of  a 
copy  of  this  order  on  him  and  his  attorneys,  to  execute 
and  deliver  to  the  defendant  a  deed  conveying  to  it  the 
right  of  way  for  its  railroad  through  the  said  lands  of  the 
plaintiff  according  to  said  contract,  except  that  the  descrip- 
tion of  the  west  line  of  said  right  of  way  at  and  in  the 
vicinity  of  the  plaintiff's  limekiln  mentioned,  should  be  as 
described  and  as  indicated  by  the  said  red  line  on  the  map 
constituting  a  part  of  the  record.  From  the  judgment  en- 
tered acoordingly  the  plaintiff  appeals. 
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For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Chas.  H.Oakey  tLud  Searles  c&  GaiL  They  contended, 
hiter  alia^  that  the  contract  was  a  mere  option,  which  con- 
ferred no  interest  either  legal  or  equitable  in  the  land.  The 
right  of  purchase,  to  be  made  available,  must  have  been 
exercised  at  or  within  the  time  specified  in  the  agreement, 
and  the  conditions  precedent,  if  any,  must  be  faithfully  ob- 
served. Equity  cannot  relievo  from  nonperformance  of 
terms  and  conditions,  however  arbitrary,  imposed  on  the 
right  to  exercise  an  option  to  purchase.  Lomha/rd  v.  Siiiai 
Congregation^  64  111.  477 ;  Sxttherland  v.  Parkins,  75  id.  338 ; 
Bostwick  V.  Hess,  80  id.  138 ;  Longfellow  v.  Moore,  102  id. 
28&;  Cliappell  v.  McKnight,  108  id.  570;  1  Warvelle,  Vend- 
ors, 187. 

For  the  respondent  there  was  a  brief  by  IT.  B.  Dike,  at- 
torney, and  Alfred  H.  Bright,  of  counsel,  and  oral  argu- 
ment by  Mr.  Bike. 

Cassoday,  J.  This  case  comes  before  us  upon  the  plead- 
ings and  the  findings  and  judgment;  of  the  court.  These 
findings  exclude  from  our  consideration  the  contention  ap- 
parently made  in  the  trial  court,  to  the  effect  that  a  part 
of  the  land  covered  by  the  contract  was  included  in  the 
plaintiff's  homestead,  and  that,  as  the  contract  was  not 
signed  by  the  plaintiff's  wife,  it  could  not  be  enforced 
against  the  land. 

The  statute  declares,  in  effect,  that  every  contract  for 
the  sale  of  any  lands,  or  any  interest  therein,  shall  be  void 
unless  the  contract  expressing  the  consideration  be  in  writ- 
ing, and  be  subscribed  by  the  party  by  whom  the  sale  is  to 
be  made.  Sec.  2304,  R  S.  The  mere  fact  that  the  con- 
tract in  question  was  only  signed  by  the  vendor  does  not 
prevent  its  enforcement  against  him  and  the  land.  Docter 
V.  Jlellberg,  65  Wis.  415.  There  can  be  no  question  but 
what  it  sufficiently  expresses  the  consideration.  The  con- 
tention is  that  the  writing  was  a  mere  option,  without 
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mutuality,  and  gave  the  company  no  interest  in  the  land. 
But  one  having  an  option  in  writing  for  the  purchase  of 
land  has  an  interest  therein,  within  the  meaning  of  the 
section  of  the  statute  cited,  as  well  as  sec.  2302,  R.  S.  Tel- 
ford V.  Frosty  76  Wis.  172.  Wher«  the  option  is  exercised 
by  electing  to  purchase  within  the  time  prescribed,  and 
entering  into  the  possession  of  the  land  and  expending 
money  thereon,  there  would  seem  to  be  no  good  reason 
why  such  contract  should  not  be  enforceable.  Kerr  v.  Day^ 
14  Pa.  St.  112,  53  Am.  Dec.  526. 

It  is  contended,  in  effect,  that  under  the  statute  cited  it 
was  incompetent  for  the  parties  to  modify  the  written  con- 
tract by  parol ;  and  hence  that  the  court  improperly  en- 
forced such  contract  so  modified ;  and  in  support  of  such 
contention  counsel  seem  to  rely  on  AUee  v.  Bartholomew^ 
69  Wis.  43,  and  Heisley  v.  Swanstrom,  40  Minn.  196.  These 
cases  are  in  line  with  the  general  rule  that  under  the  stat- 
utes cited  an  agreement  for  the  sale  of  land,  wholly  or  in 
part  oral,  cannot  of  itself  be  enforced  in  equity.  But  the 
statute  also  provides,  in  effect,  that  nothing  contained  in 
those  sections  "  shall  be  construed  to  abridge*  the  powers 
of  courts  to  compel  the  specific  performance  of  agree- 
ments, in  case  of  part  performance  of  such  agreements." 
Sec.  2305,  R  S.  This  court  has  frequently  held  that  the 
mere  payment  of  a  portion,  or  even  the  whole,  of  the  pur- 
chase i^rice,  is  not  such  part  performance  as  to  take  the 
case  out  of  the  statutes.  On  the  other  hand,  this  court  has 
frequently  held  that  payment  of  any  considerable  part  of 
the  purchase  price,  and  the  vendee's'  entry  into  possession 
and  making  valuable  improvements  thereon,  constitute  such 
part  performance  of  an  oral  agreement  for  the  sale  of 
land  as  will  take  the  case  out  of  the  statute  of  frauds 
and  justify  the  enforcement  of  specific  performance.  JUo- 
Whinne  v.  Martin^  77  Wis.  182,  and  the  numerous  cases 
there  cited  by  Mr.  Justice  Taylor.    See,  also,  Lanyon  v. 
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Martin,  L.  K.  13  Ir.  297;  Brown  v.  Sutton,  129  U.  S.  238. 
So,  where  thece  has  been  such  part  performance  by  the 
vendee  that  it  would  operate  as  a  fraud  upon  him  to  allow 
the  vendor  to  repudiate  the  contract,  the  same  will  be  en- 
forced in  equity.  Pai?ie  v.  Wilcox,  16  Wis.  202 ;  Martineau 
V.  May,  18  Wis.  54;  Seaman  v.  Aachermann,  51  Wis.  678; 
Cutler  V.  BahcocTc,  81  Wis.  195.  The  underlying  principle 
here  applicable  is  well  expressed  by  Mitchbll,  J.,  in  Brown 
V.  Hoag,  35  Minn.  375,  where  it  is  said :  "  lie  (the  appel- 
lant) invokes  the  rule  that  acts  relied  on  as  part  perform- 
ance must  be  referable  to  and  done  in  pursuance  of  the 
contract,  and  seems  to  assume  that  this  includes  only  acts 
which  were  stip^da^d  to  be  done  in  the  contract  itself  and 
as  a  part  thereof.  We  do  not  understand  this  to  be  the 
law.  While  the  phrase  '  part  performance '  is  commonly 
used  as  a  short  and  convenient  statement  of  the  general 
ground  upon  which  verbal  agreements  regarding  real  estate 
are  enforced,  yet  the  whole  doctrine  rests  upon  the  princi- 
ple of  fraud,  and  proceeds  upon  the  idea  that  the  party 
has  so  changed  his  situation,  on  the  faith  of  the  oral  agree- 
ment, that  it  would  be  a  fraud  upon  him  to  permit  the 
other  party  to  defeat  the  agreement  by  setting  up  the  stat- 
ute. Hence  the  terra  '  part  performance '  falls  far  short  of 
expressing  the  whole  doctrine  and  theory  of  courts  of  equity 
in  this  matter.  The  change  of  situation  necessary  to  cre- 
ate this  equitable  estopped  must,  of  course,  have  been  made 
in  reliance  upon,  and  in  pursuance  of,  the  oral  agreement, 
and  so  connected  with  the  performance  of  the  contract 
that,  from  the  nature'  of  the  case,  the  defendant  should 
understand  it  wa$  done  in  reliance  upon  his  agreement. 
The  acts  done  must  be  related  to  and  connected  with  the 
contract,  and  the  defendant's  performance  of  it.  .  .  . 
But  this  change  of  situation  is  not  confined  to  doing  what 
the  oontTdiCi  stipulated, —  that  is, '  part  performance,'  strictly 
so  called." 
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As  indicated  in  the  foregoing  statement,  the  company 
entered  into  possession,  and  after  the  company  declared  its 
option  to  purchase  under  the  contract,  and  the  written  con- 
tract was  modified  by  parol,  the  said  company,  relying 
thereon,  constructed  its  road  across  said  land,  and  expended 
a  v6ry  large  amount  of  money  in  performance  or  pursuance 
of  such  contract  so  modified.  The  mere  fact  that  the  court 
did  not  compel  the  defendant  to  pay  for  injuries  caused  by 
the  plaintiffs  own  conduct  is  no  ground  for  reversal.  Nor 
is  the  plaintiff  aggrieved  by  the  defendant's  voluntary  re- 
linquishment of  a  portion  of  the  land  described  in  the 
original  contract.  The  facts  found  by  the  court  manifestly 
justify  the  decree  entered. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


HocTLTON,  Appellant,  vs.  The  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Eajlway  Company  and  another,  Re- 
spondents. 

September  9  —  September  B6, 1893, 

Public  lands:  Pre-emption  of  land  unthin  limits  of  city:  Judicial  notice, 

1.  Judicial  notice  wiU  be  taken  of  the  fact  that  lands  sought  to  be  ac- 

quired under  the  pre-emption  laws  of  the  United  States  were  within 
the  corporate  limits  of  a  city,  and  not  subject  to  pre-emption,  under 
sea  2258,  R  a  of  U.  & 

2.  The  act  of  Congress,  of  March  8,  1877,  providing  that  **  the  existence 

or  incorporation  of  any  town  on  the  public  lands  of  the  United 
States  shall  not  be  held  to  exclude  from  pre-emption  ...  a 
greater  quantity  than  2,560  acres  of  land,''  does  not  apply  to  a  city 
laid  out  mostly  on  private  lands  but  including  some  of  the  lands  of 
the  United  States. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 
The  case  is  stated  in  the  opinion.    The  plaintiff  appeals 
from  a  judgment  in  favor  of  the  defendants. 
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For  the  appellant  there  was  a  brief  by  J.  M.  Oilman  and 
Loud  <&  O^BrieUj  and  oral  argument  by  P.  H.  O^Bmen. 
They  contended,  inter  alia^  that  the  act  of  Congress  of 
March  3,  1877,  applies  in  all  cases  where  more  than  2,560 
acres  have  been  included  within  the  limits  of  a  town  or  city, 
whether  such  town  or  city  exists  or  was  incorporated  upon 
the  public  lands  of  the  United  States,  or  upon  private  lands, 
the  limits  of  which  were  made  to  embrace  public  lands  of 
the  United  States.  Ijywi%  v.  Seattle,  1  L.  D.  497  (501),  8 
Copp's  Land  Owner,  143;  PhUipson^s  Case,  3  L.  D.  77; 
Ila/rper  v.  Orand  Junction,  16  id.  127;  J.^^'  v.  Hill,  2 
Wash.  344. 

For  the  respondents  there  was  a  brief  by  Tlwa.  Wilson 
and  S.  L.  Perriri';  for  the  respondent  Northern  Pacific 
Railroad  Company  there  was  a  separate  brief  by  F,  M. 
Dudley,  J,  B.  McNarnee,  and  Louis  Hanitch;  and  the  cause 
was  argued  orally  by  Mr,  Wilson  and  Mr.  McNamee. 

Orton,  J.  The  complaint  in  this  action  is  based  upon  the 
following  facts,  briefly  stated : 

Lots  6  and  7,  section  29,  range  14  W.,  are  a  part  of  the 
public  lands  of  the  United  States,  vacant,  unoccupied,  and 
have  never  yet  been  offered  for  sale,  and  are  situated  within 
the  town  site  and  corporate  limits  of  the  city  of  Superior. 
On  the  4th  day  of  September,  1890,  the  plaintiff  settled  and 
improved  said  lots  with  a  view  and  for  the  purpose  of  ac- 
quiring the  same  under  the  pre-emption  laws  of  the  United 
States,  and  was  duly  qualified  by  residence  and  citizenship 
and  in  all  other  respects,  and  complied  with  all  the  require- 
ments of  the  pre-emption  laws  and  the  rules  of  the  laud  de- 
partment to  entitle  him  to  a  pre-emption  of  the  same.  On 
the  8th  day  of  November,  1890,  he  duly  presented  to  the 
register  and  receiver  of  the  land  office  of  the  United  States 
for  the  district  in  which  said  lands  are  situated  his  declara- 
tory statement  in  due  form  for  the  pre-emption  of  the  same, 
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and  oflfered  to  pay  the  fees  required  therewith,  and  was 
ready  to  make  his  proofs  and  payment,  and  is  still  ready  to 
do  so,,  in  order  to  acquire  title  to  the  same.  But  said  regis- 
ter and  receiver  rejected  the  same,  alleging  that  said  lands 
were  railroad  lands  and  not  subject  to  pre-emption  for  that 
reason.  The  plaintiff  thereupon  appealed  from  said  decision 
to  the  commissioner  of  the  general  land  office,  and  duly 
forwarded  to  him  the  papers  in  the  case,  but  no  action  has 
been  taken  thereon.  The  defendant  railroad  companies 
claim  said  lots  as  a  part  of  their  grants  by  the  United  States 
for  railroad  purposes,  and  that  they  hold  the  same  by  pat- 
ents from  the  United  States.  The  plaintiff  claims  that  said 
lands  at  the  time  were  not^  subject  to  be  thus  granted  by 
reason  of  a  subsisting  pre-emption  right  in  one  Heller  Ben- 
ild,  who  settled  upon  and  improved  the  same  for  that  pur- 
pose, and  was  then  residing  thereon,  and  had  paid  the  fees 
and  filed  his  declaratory  statement,  and  that  therefore  said 
companies  never  acquired  any  right  thereto.  The  plaintiff 
asks  judgment  that  one  of  said  companies  holds  said  lands 
in  trust  for  him,  and  that  it  convey  and  release  to  him  the 
title  it  has  by  its  grant  and  patent,  and  that  the  North- 
ern  Pacific  Railroad  Compamy  be  decreed  to  have  no  title 
thereto. 

This  is  the  substance  of  the  complaint.  The  defendant 
companies  each  demurred  to  the  complaint  on  the  ground 
that  it  does  not  state  facts  which  constitute  a  cause  of  ac- 
tion. The  circuit  court  sustained  said  demurrers,  and  dis- 
missed the  complaint,  and  entered  judgment  in  favor  of 
the  defendants  for  their  costs  and  disbursements,  and  the 
plaintiff  appeals  from  said  judgment. 

The  circuit  court  correctly  held  that  it  could  take  judi- 
cial notice  of  the  fact  that  said  lands,  at  the  time  the 
plaintiff  offered  to  file  his  declaratory  statement  for  a  pre- 
emption, were,  and  still  are,  within  the  corporate  limits  of 
the  city  of  Superior,  which  city  then  existed  as  a  duly  in- 
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corporated  city  under  the  laws  of  this  state,  and  that,  being 
so,  said  lands  were  not  and  are  not  subject  to  be  taken 
under  the  pre-emption  laws  of  the  United  States,  by  reason 
of  sec.  2258,  R  S.  of  U.  S. 

That  being  the  only  question  considered- and  decided  by 
the  circuit  court,  and,  if  decided  correctly,  is  fatal  to  the 
plaintiflTs  case,  we  shall  consider  that  question  only  on  this 
appeal.  The  following  are  the  only  two  provisions  of  the 
laws  of  the  United  States  applicable  to  the  question.  The 
above  sec.  2258  is  as  follows:  "The  following  classes  of 
lands,  unless  otherwise  specially  provided  for  by  law,  shall 
not  be  subject  to  the  rights  of  pre-emption,  to  wit:  .  .  . 
Second.  Lands  included  within  the  limits  of  any  incorpo- 
rated town,  or  selected  as  the  site  of  a  cit}'-  or  town."  The 
act  of  Congress  of  March  3,  1877  (19  Statutes  at  Large, 
392),  provides  as  follows :  "  That  the  existence  or  incorpo- 
ration of  any  town  on  the  public  lands  of  the  United  States 
shall  not  be  held  to  exclude  from  pre-emption  or  homestead 
entry  a  greater  quantity  than  twenty-five  hundred  and 
sixty  acres  of  land,  or  the  maximum  area  which  may  be 
entered  as  a  town  site  under  existing  laws,  uAless  the  en- 
tire tract  claimed  or  incorporated  as  such  town  site,  includ- 
ing and  in  excess  of  the  area  above  specified,  be  actually 
settled  upon,  inhabited,  improved  and  used  for  business 
and  municipal  purposes."  The  question  depends  entirely 
on  the  construction  of  these  two  provisions,  taken  together. 

The  learned  counsel  of  the  appellant  contends  that  Con- 
gress came  to  the  relief  of  the  settlers  on  the  public  lands 
within  incorporated  sites,  and  protected  their  rights  of  pre- 
emption on  any  lands  in  excess  of  2,560  acres,  and  that  said 
act  of  March  3, 1877,  is  applicable  to  all  town  sites  in  which 
there  are  any  of  the  public  lands  of  the  United  States,  and 
therefore  applicable  to  the  town  site  of  SuperiorCity,  and 
that  the  plaintiff's  pre-emption  is  protected  because  it  is  on 
the  lands  in  excess  of  the  2,560  acres.    On  the  other  hand, 
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the  learned  counsel  of  the  respondents  contend  that  said 
act  has  no  application  to  incorporated  cities  laid  out  on 
lands  mainly  of  private  ownership,  and  partly  on  the  pub- 
lic lands  of  the  United  States,  like  Superior  City,  Minneap- 
olis, or  Omaha,  and  that  in  such  cities  all  pre-emptions  are 
prohibited  by  said  sec.  2258.  This  last  contention  appears 
to  us  to  be  correct  from  the  clear  and  obvious  meaning  uf 
the  act.  The  language,  ''the  existence  or  incorporation  of 
any  town  on  the  public  lands  of  the  United  States^  or  entered 
as  a  town  site,"  is  a  very  clear  limitation  of  the  act  to  town 
sites  or  incorporated  cities  laid  out  exclusively  on  the  public 
lands  of  the  United  States,  according  to  the  laws  of  the 
United  States ;  and  the  act  has  no  application  to  the  city 
of  Superior  or  that  class  of  cities,  laid  out  mostly  on  private 
lands,  but  which  may  include  some  of  the  lands  of  the  United 
States.  The  section  has  application  to  public  lands  "in- 
dxided  within  the  limits  of  any  incorporated  town,"  as  the 
lands  in  question  happen  to  be  included  in  the  city  of  Su- 
perior. But  it  is  sufficient  that  the  act  of  Congress  has  no 
application  to  lands  so  situated.  This  section  was  applied 
to  prohibit  pre-emptions  in  the  city  of  Minneapolis  in  Bur- 
fenning  v.  C,  St.  P.,  M.  cfe  0.  JR.  Co.  46  Minn.  20,  and  in 
the  city  of  Omaha,  in  Boot  v.  Shields,  1  Woolw.  (U.  S.),  340- 
346,  by  Mr.  Justice  Miller.  It  is  true  this  last  act  was  not 
considered  in  those  cases,  but  the  language  of  that  act  is 
too  clear  for  any  such  construction  as  is  contended  for. 
The  demurrers  were  properly  sustained. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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JoHNsoif,   Respondent,   vs.   Lake    Supbrior  Terminal    & 
Transfer  Company,  Appellant. 

September  9  —  September  26, 1893, 

(1,  2)  Railroads:  Injury  to  licensee  on  track:  Duty  to  provide  lookout, 
etc:  Contributory  negligence:  Court  and  jury.  (3)  New  trial:  Dis- 
cretion. 

1.  A  railroad  company  which  has  licensed  the  use  of  its  ip*ounds  and 

track  by  pedestrians  for  a  way,  is  bound  to  provide  for  a  careful 
lookout  in  the  direction  in  which  a  train  is  moving,  in  places  where 
people  are  liable  or  likely  to  be  on  the  track,  and  to  signal  the  ap- 
proach of  its  cars  to  persons  in  positions  of  danger. 

2.  Whether  the  plaintiff  in  this  case,  who,  as  a  licensee,  was  walking  be- 

tween the  rails  of  defendant's  track  and  was  struck  by  a  locomotive 
running  backward  in  the  same  direction,  was  guilty  of  contributory 
negligence  in  not  looking  back  oftener  than  he  did,  is  Jield,  upon 
the  evidence,  to  have  been  a  question  for  the  jury. 
8.  Where  there  is  evidence  which  tends  to  support  the  verdict,  the 
granting  or  denying  of  a  motion  to  set  it  aside  as  contrary  to  the  evi- 
dence is  a  matter  within  the  discretion  of  the  trial  court,  and  this 
court  will  not  interfere  unless  such  discretion  has  been  abused  or 
unless,  as  a  matter  of  law,  upon  the  entire  case  the  verdict  cannot 
be  allowed  to  stand. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

The  plaintiff  brought  his  action  against  the  defendant,  a 
railroad  corporation  engaged  in  a  general  switching  and 
transfer  business  at  West  Superior,  to  recover  damages  for 
injuries  caused  to  the  plaintiff  by  the  alleged  negligence  of 
the  defendant  while  the  plaintiff  was  walking  on  its  track, 
rendering  the  amputation  of  the  plaintiff's  left  foot  neces- 
sary ;  the  specific  charge  of  negligence  being  that  while  the 
plaintiff,  as  licensee,  was  walking  on  the  track,  an  engine 
of  the  defendant  backed  down  on  him  without  giving  him 
any  warning,  and  that  the  persons  in  charge  of  the  engine 
failed  to  keep  a  lookout  for  persons  on  the  track,  thougli 
said  track  was  and  had  been  used  for  a  long  time  by  pedes- 
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trians  in  going  to  and  returning  from  various  points,  and 
with  the  assent  of  the  defendant.  The  jury  found  a  spe- 
cial verdict  to  the  effect  that  the  people,  for  a  considerable 
length  of  time  prior  to  the  accident,  had  been  accustomed 
to  travel  on  the  defendant's  tracks,  between  the  rails,  at 
the  point  in  question,  to  the  knowledge  and  with  the  ac- 
quiescence of  the  defendant  in  such  use  of  its  track  by  the 
public;  that  there  was  a  want  of  ordinary  care  on  the  part 
of  the  defendant's  servants  in  charge  of  the  engine  at  the 
time  the  plaintiff  was  injured,  which  was  the  proximate 
•cause  of  the  injury ;  and  that  there  was  no  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff,  contributing  thereto, — 
and  assessed  the  plaintiff's  damages  at  $6,000,  upon  which 
he  had  judgment,  from  which  the  defendant  appeals. 

The  principal  contention  of  the  defendant  is  that  the 
circuit  court  erred  in  not  directing  the  jury,  as  requested, 
to  find  that  the  proximate  cause  of  the  accident  was  the 
negligence  of  the  plaintiff,  and  that  the  court  erred  in  not 
granting  a  new  trial.  The  evidence  of  negligence  on  the 
part  of  the  defendant,  in  not  keeping  a  lookout,  and  in 
not  ringing  a  bell  or  signaling  the  approach  of  the  engine, 
was  such  as  to  clearly  require  the  submission  of  that  ques- 
tion to  the  jury,  and  so,  too,  as  to  the  question  of  license 
and  acquiescence  by  the  defendant  in  the  passing  and  re- 
passing of  the  public  over  and  along  the  switch  tracks  in 
question,  and  showed  that  various  parties,  mainly  laborers 
and  members  of  their  families,  were  accustomed  to  come 
upon  these  tracks  at  different  points,  and  walk  on  and 
along  the  tracks  to  various  other  points, —  so  much  so  that 
upon  the  track  near  where  the  plaintiff  was  injured  there 
was  quite  a  path  worn  between  the  rails  by  pedestrians, 
and  that  the  ground  on  either  side  was  incumbered  so  that 
it  was  inconvenient  to  walk  outside  of  the  track  in  very 
many  places. 

The  principal  track  extended  northerly  from  Second 
Vol.  86—5 
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street,  along  Tower  Bay  slip,  across  North  First  street,  to 
the  point  where  the  plaintiff  was  injured,  a  distance  of  1,050 
feet,  and  from  thence  north  to  the  smelting  works,  a  fur- 
ther distance  of  more  than  1,100  feet,  and  the  track  was 
open  to  full  view  from  150  feet  south  of  where  the  injur}^ 
occurred  to  the  north  end  of  it,  and  was  without  material 
grade,  though  there  were  a  few  buildings  along  the  track 
in  the  neighborhood  of  the  point  where  the  injury  occurred. 
The  plaintiff  was  a  common  laborer,  familiar  with  the 
ground  and  location  of  the  tracks,  and  familiar  with  the 
manner  in  which  the  premises,  which  were  the  private 
property  of  the  defendant,  were  used.  On  the  morning  in 
question  he  went  down  Tower  Bay  slip,  along  the  track,  to 
a  point  where  a  boat  was  unloading,  in  quest  of  employ- 
ment, but  failed  to  get  any.  Then  he  went  back  upon  the 
track,  and  was  walking  south  on  it  towards  the  south  end 
of  the  Adamant  Works,  when  he  met  the  defendant's  train, 
consisting  of  a  locomotive  and  tender  and  about  six  freight 
cars,  passing  on  its  way  north,  and  he  stepped  off  the  track, 
and  it  passed  him.  Shortly  after  he  stepped  back  upon  the 
track,  when  he  looked  up  towards  the  north,  in  the  direc- 
tion of  the  engine,  and  saw  that  it  was  about  300  feet  from 
him,  and  apparently  still  going  north,  and  thought  it  was 
going  up  to  the  smelting  works,  which  is  a  considerable 
distance  further  to  the  north,  or  at  the  end  of  the  track. 
He  stepped  back  upon  the  track,  and  continued  his  journey 
towards  the  south.  Near  the  point  where  he  stood  there 
was  a  switch  and  a  side  track  480  feet  long.  The  plaintiff 
testified,  in  substance,  that  when  he  started  to  return  south 
upon  the  track  the  train  was  about  300  feet  north  of  him, 
and  he  thought  it  was  still  going  further  north ;  that  he  is 
not  sure  whether  it  was  on  the  main  switch  track  or  side 
track;  that  the  locomotive  was  at  the  south  end,  pushing 
it  north,  with  its  head  in  that  direction,  and  its  rear  end 
towards  him ;  that  he  looked  to  see  if  the  engine  had  stopped 
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when  he  stepped  on  the  traok  to  go  south,  and  walked 
right  down  the  middle  of  the  .track  about  75  or  100  feet 
to  where  there  was  a  small  pile  of  lumber,  when  he  looked 
around  and  saw  the  train  was  close  upon  him ;  that  he  then 
tried  to  jump  off  the  track,  but  before  he  got  his  left  foot 
over  the  wheels  struck  him,  and  cut  his  foot  ofif ;  that  he 
was  going  south,  the  same  ;way  the  train  was,  with  his  back 
towards  it;  that  he  was  expecting  the  train  might  come 
back,  so  he  was  listening  to  hear  whether  the  bell  rung  or 
not,  and  that  is  the  reason  he  knows  it  did  not  ring;  that 
the  switch'  engine  had  a  tank  on  the  back  of  it,  and  a  foot- 
board or  plajoe  to  stand,  and  a  railing  for  men  to  take  hold 
of.  The  engineer  told  him  when  the  train  stopped,  about 
142  feet  south  of  where  he  was  injured,  that  he  did  not  see 
him. 

The  switchman  having  charge  of  the  crew  testified  that 
he  was  standing  on  the  footboard  between  the  engine  and 
the  cars  at  the  time,  and  did  not  see  the  plaintiff;  that  the 
engineer  could  not  see  a  man  on  the  track  back  of  him,  on 
account  of  the  tank,  the  top  of  which  is  seven  or  eight  feet 
from  the  ground,  unless  he  was  twenty-five  feet  away; 
that  the  train  was  not  going  more  than  three  or  four  miles 
an  hour  at  the  time  of  the  accident.  Another  of  the  crew 
testified  that  he  did  not  see  the  plaintiff  before  he  was  hurt. 
This  witness  did  not  know  whether  the  bell  was  rung  or 
not,  but  the  fireman  testified  that  he  rang  the  bell.  There 
waa  nothing  to  obstruct  the  view  from  a  point  140  feet 
south  of  where  the  plaintiff  was  injured  to  the  north  end 
of  the  tracks.  No  one  saw  the  plaintiff  until  after  he  was 
hurt,  and  there  was  no  lookout  on  the  footboard  of  the 
tank.  The  switch  to  the  side  track  is  eighty-seven  feet 
north*  of  the  place  of  the  accident,  and  a  little  south  of 
where  the  plaintiff  testified  he  got  on  the  track  to  walk 
south,  and  the  engine  was  300  feet  north  of  there  at  the 
time,  going,  as  he  supposed,  to  the  smelting  works,  near 
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the  north  end  of  the  track.  But  there  was  evidence  tend- 
ing to  show  that  the  engine^  did  not  go  north  of  this  switch, 
and  the  testimony  of  the  plaintiff  may  properly  justify  the 
inference  that  the  train  came  south  at  a  much  greater  rate 
of  speed  than  four  miles  an  hour. 

Exception  was  taken  by  defendant  because  the  court  in- 
structed the  jury  that,  "  in  backing  the  engine,  it  was  the 
duty  of  the  defendant's  servants  to  keep  a  lookout  in  the 
direction  the  engine  was  moving,  and  use  ordinary  care  to 
signal  the  approach  of  the  engine  to  any  person  it  had  rea- 
son to  expect  might  probably  be  walking  on  the  track,  and 
to  be  ready  to  give  such  signal  as  the  necessity  therefor 
should  arise." 

For  the  appellant  there  was  a  brief  by  BuUer  cfe  Ymje, 
attorneys,  and  Tilden  R.  Selmes^  of  counsel,  and  oral  argu- 
ment by  Mr.  Selmea.  They  contended,  inter  alia,  that  the 
contributory  negligence  of  the  plaintiff  was  the  proximate 
cause  of  the  accident.  A  person' walking  upon  a  railroad 
track  must  take  notice  that  trains  are  liable  to  be  passing 
at  any  time,  and  if  he  has  reason  to  expect  a  train  it  inten- 
sifies his  negligence  if  he  fails  to  look  and  listen.  If  he 
goes  upon  a  track  while  used  for  switching  purposes,  he 
should  exercise  every  prjecaution  before  going  on  the  track 
agd  should  continually  look  and  listen  while  on  the  track. 
This  being  the  rule  where  the  track  is  on  a  public  high- 
way, giving  the  pedestrian  equal  rights  with  the  railroad, 
how  mdch  more  must  it  be  so  where  the  traveler  is  a  n\,ere 
licensee  upon  yard  tracks  used  continually  for  switching 
purposes,  and  where  the  licensee  assumes  the  risks  incident 
to  the  business  carried  on  and  the  manner  in  which  it  is 
conducted.  RicJtards  v.  (7.,  St  P.  <&  K.  C.  R.  Co.  81  Iowa, 
426;  Olsoii  v.  (7.,  M.  <&  St.  P.  R.  Co.  81  Wis.  41;  Flynn  v. 
Eastern  R.  of  Minn.  83  id.  238 ;  Schmolze  v.  C,  M.  cfe  St. 
P.  R.  Co.  id.  659;  Graf  v.  C  i&  iT.  W.  R.  Co.  94  Mich.  579; 
Railroad  Co.  v.  Houston,  95  U.  S.  697 ;  Moj^ey  v.  Mo.  Pac. 
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H,  Co.  113  Mo.  1 ;  Atchison,  T.  cfe  S.  K  R.  Co.  v.  Priest,  50 
Kan.  16;  Marland  v.  P.  <&  L.  E.  R.  Co.  123  Pa.  St.  487; 
Moore  v.  P.,  W.  <&  B.  R.  Co.  108  id.  349;  Penn.  R.  Co.  v. 
Pell,  122  id.  58;  Taylor  v.  D.  <&  H.  Canal  Co.  113  id.  162; 
Myers  v.  B.  cSs  0.  R.  Co.  150  id.  386. 

For  the  respondent  there  was  a  brief  by  McHugh,  Lyons 
ch  Mcintosh,  attorneys,  and  Spooner,  Sanborn  cfe  Kerr,  of 
counsel,  and  oral  argument  by  A.  L.  Sanlom.  They  ar- 
gued, among  other  things,  that  defendant  had  notice  that 
large  numbers  of  people  were  in  the  habit  of  using  this 
track  as  a  pathway,  and  it  was  its  duty  to  provide  a  care- 
ful lookout  in  the  direction  the  train  was  moving.  The 
train  was  being  recklessly  pushed  down  the  track,  at  an 
unlawful  rate  of  speed,  without  the  bell  being  rung  or  the 
whistle  blown,  or  any  lookout  of  any  kind  observed.  Under 
such  circumstances  the  company  was  guilty  of  gross  negli- 
gence. WJwlen  V.  C  cfe  IST.  W.  R.  Co.  T5  Wis.  659;  Bohan 
V.  M.,  Z.  S.  cfe  W.  R.  Co.  58  id.  30;  Peddles  v.  0.  cfe  JV.  W. 
R.  Co.  74  id.  239;  S.  C  77  id.  228;  Townley  v.  C,  M.  <&  St. 
P.  R.  Co.  53  id.  634;  Butler  v.  M.  cfe  St.  P.  R.  Co.  28  id. 
487;  Ewen  v.  C  cfe  iT.  W.  R.  Cd.  38  id.  613;  Johnson  v.  C. 
cfe  JV.  W.  R.  Co.  56  id.  279;  Farley  v.  C,  R.  I.  &  P.  R. 
Co.  56  Iowa,  337;  Frick  v.  St.  Z.,  E.  C  cfe  i^.  R.  Co.  5  Mo. 
App.  435 ;  Cheney  v.  N.  Y.  C.  cfe  H.  R.  R.  Co.  16  Hun,  415 ; 
BattishiU  v.  Humphreys,  64  Mich.  514.  The  plaintiff  was 
a  licensee  and  not  a  trespasser,  and  it  was  not  unlawful 
for  him  to  use  the  track  as  others  had  been  accustomed  to 
use  it.  Whalen  v.  C.  cfe  IST.  W.  R.  Co.  75  Wis.  645 ;  Davis  v. 
C  cfe  N.  W.  R.  Co.  58  id.  646 ;  Hooker  v.  C,  M.  cfe  St.  P.  R. 
Co.  76  id.  542 ;  Townley  v.  C,  M.  cfe  St.  P.  R.  Co.  53  id.  636 ; 
Delaney  v.  M.  cfe  St.  P.  R.  Co.  33  id.  67;  III.  Cent.  R.  Co.  v. 
Hammer,  72  111.  347;  Murphy  v.  C,  R.I.&  P.  R.  Co.  45 
Iowa,  661 ;  S.  C.  38  id.  539;  Ilarty  v.  Cent.  R.  Co.  42  K  Y. 
468:  Brown  v.  H.  cfe  St.  J.  R.  Co.  50  Mo.  461 ;  Kansas  P. 
R.  Co.  V.  Pointer,  9  Kan.  620;  S.  C.  14  id.  38;  Kay  v.  Penn. 
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jK.  Co.  65  Pa.  St.  269;  Penn.  R.  Co,  v.  Zeioisj  79  id.  88; 
Daley  v.  N.  <&  W.  R.  Co.  26  Conn.  591;  Dublin^  W.  dk  W. 
R.  Co.  V.  Slattery^  3  App.  Cas.  1155. 

PiNNBY,  J.  1.  At  the  time  the  accident  occurred  the  de- 
fendant was  running  its,  locomotive,  attached  to  and  draw- 
ing a  train  of  five  or  six  cars,  rear  end  in  front,  so  that  the 
engineer  and  fireman  were  not  able  to  keep  a  reasonably- 
vigilant  lookout  along  the  track  in  the  direction  the  train 
was  movingjT— a  somewhat  unusual  method  of  operating 
the  train,  though  quite  common,  perhaps,  in  switching 
yards, —  and  it  afforded  sufficient  reason  for  keeping  a  look- 
out different  from,  and  in  addition  to,  that  practiced  by 
the  engineer  and  fireman  when  the  locomotive  is  run  right 
end  in  front  The  train  was  being  operated  over  the  pri- 
vate premises  of  the  defendant,  but  by  its  license  and  ac- 
quiescence, quite  clearly  proved,  the  public  were  in  the 
habit,  to  a  very  considerable  extent,  of  passing  and  repass- 
ing over  and  along  the  track  and  between  the  rails  at  the 
point  where  the  injury  occurred.  The  company,  by  its 
license  and  acquiescence,  had  lost  the  right  to  treat  persons 
so  passing  as  trespassers,  for  whose  safety  it  would  be  an- 
swerable only  in  case  of  gross  negligence;  and  by  repeated 
decisions  in  this  state  it  is  well  settled  that  a  railroad  com- 
pany must  provide  for  a  careful  lookout  in  the  direction  in 
which  the  train  is  moving,  in  places  where  people  are  liable 
or  likely  to  be  on  the  track,  and  especially  children.  The 
rule  exists  in  the  case  of  adults  as  well  as  children,  and  the 
failure  to  keep  such  lookout  is  negligence,  as  a  matter  of 
law.  The  instruction  excepted  to  was  clearly  justified  by 
the  evidence,  which  showed  that  practically  no  lookout 
was  kept  in  the  direction  the  train  was  moving,  on  account 
of  the  reversed  position  of  the  locomotive.  After  having 
licensed  the  use  of  its  grounds  by  pedestrians  for  a  way, 
the  defendant  was  not  entitled  to  ignore  their  actual  or 
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probable  presence  on  the  track,  and  operate  its  train  accord- 
ingly. The  changed  condition  growing  out  of  the  licensed 
use  of  its  grounds  and  tracks  devolved  on  it  the  duty  of 
keeping  a  lookout  and  signaling  the  approach  of  its  cars  to 
persons  in  positions  of  danger.  Towrdey  v.  C.^JH.d:  St.  P. 
B.  Co.  53  Wis.  634;  Davis  v.  C.  <b  N.  W.  li.  Co.  S8  Wis. 
653;  Whalm  v.  C.  <&  N.  W.  B.  Co.  75  Wis.  659,  662.  The 
pedestrian  passing  and  repassing  along  a  track  under  such 
oircumstances,  it  must  be  admitted,  occupies  a  dangerous 
position ;  but  he  has  a  right  to  assume  that  the  company 
will  discharge  its  duty  arising  out  of  the  circumstances  and 
the  relation  which  the  parties  occupy  towards  each  other, 
and  that.it  will  not,  by  its  negligence,  expose  him  to,  or  in- 
flict on  him,  any  injury. 

2.  The  question  whether  a  verdict  should  have  been  di- 
rected for  the  defendant  on  the  ground  that  the  plaintiff 
was  guilty  of  contributory  negligence  as  a  matter  of  law, 
or  whether,  under  the  evidence,  it  was  a  question  of  fact 
for  the  jury,  is  one  of  more  difficulty.  Generally,  what  is  and 
what  is  not  negligence  is  a  question  for  the  jury.  It  is  not 
a  fact  to  be  testified  to  of  itself,  but  a  deduction  or  infer- 
ence from  the  facts  and  circumstances  in  evidence.  When 
the  standard  of  duty  is  a  shifting  one,  a  jury  must  deter- 
mine what  it  is,  as  well  as  find  whether  it  has  been  com- 
plied with.  If  unbiased  men  would  differ  as  to  the  infer- 
ences to  be  drawn  from  the  facts  and  circumstances,  then 
these  inferences  cannot  be  made  without  the  intervention 
of  a  jury,  although  all  the  witnesses  agree  in  their  state- 
ments, or  there  be  but  one  statement  which  is  consistent 
throughout ;  and  in  all  cases  in  which  such  inferences  are 
in  doubt,  giving  to  the  testimony  the  construction  most 
favorable  to  the  party  charged  therewith,  the  question  of 
negligence  is  for  the  jury.  Valm  v.  M.  d6  N.  B.  Co.  82 
Wis.  6 ;  BUI  V.  Fond  du  Lac,  56  Wis.  242 ;  NeUon  v.  (7.,  M. 
cfe  St.  P.  B.  Co.  60  Wis.  323;  Langhoffv.  M.  (&  P.  du  C. 
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li.  Co.  19  Wis.  496.  And  many  other  cases  might  be  cited 
in  this  and  other  courts  to  the  same  eflfect.  The  proof  of 
contributory  negligence,  in  order  to  warrant  an  absolute 
direction  to  find  for  the  defendant,  must  be  clear  and  de- 
cisive,—  not  leaving  room  for  impartial  and  unbiased  minds 
to  arrive  at  any  other  conclusion. 

Applying  these  familiar  principles  to  the  facts  in  evi- 
dence, and  giving  the  facts  the  construction  most  favorable 
to  the  plaintiff,  as  we  are  bound  to  do,  it  is  clear,  we  think, 
that  the  question  of  contributory  liegligence  in  this  case 
was  not  one  of  law  for  the  court,  but  one  of  fact  for  the 
jury.  It  cannot  be  said  that  there  was  an  entire  absence 
of  care  and  caution  on  the  part  of  the  plaintiff.  He  did 
exercise  certain  care  and  precaution.  It  is  said  that  he 
did  not  look  and  listen,  did  not  employ  the  evidence  of  his 
eyes  as  well  as  his  ears,  to  avoid  danger ;  and  the  absolute 
and  rigid  rule  requiring  a  party  about  to  cross  or  go  upon 
the  track  to  both  look  and  listen  in  order  to  ascertain  the 
presence  or  approach  of  a  train  is  invoked.  But  the 
plaintiff  knew  by  sight,  and  hearing  as  well,  that  the  train 
was  on  the  switch  track,  for  he  met  it  on  its  way  north, 
and  he  supposed  it  was  going  up  to  the  smelting  works, 
quite  a  distance,  at  the  end  of  the  track.  If  it  was  not 
going  at  a  greater  rate  than  three  or  four  miles  an  hour 
on  its  return  south,  can  it  be  said,  as  a  matter  of  law, 
that*  the  plaintiff  was  guilty  of  negligence,  in  that  he  merely 
listened  for  the  train,  expecting  it  would  return,  and  walked 
a  distance  of  about  ninety  feet  before  he  looked  again,  sup- 
posing and  believing,  as  he  says,  that  it  was  far  up  the 
track?  When  he  last  looked,  he  says  it  was  at  least  300 
feet  distant  from  him.  Certainly,  in  walking  south  on  the 
track,  he  could  not  be  expected  to  keep  his  eyes  constantly 
to  the  north,  and  upon  the  locomotive.  To  have  done  so 
might  have  exposed  him  to  like  injury  in  the  opposite  di- 
rection.   The  requirement  to  look  and  listen  does  not  nec- 
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essarily  mean  that  a  party  thus  circumstanced  must  look 
all  the  tune  at  the  locomotive  in  question.  The  degree  of 
care  demanded  by  the  situation  would  not  necessarily  re- 
quire this,  nor  do  we  understand  that  the  rule  goes  to  any 
such  extent,  or  that  after  the  party  has  discovered  and.  lo- 
cated the  train  he  shall  do  more  than  exercise  that  degree 
of  care  and  caution  fairly  indicated  by  the  situation.  The 
question  of  negligence  thus  ceased  to  be  an  absolute,  and 
became  a  relative,  one,  in  this  case ;  and  so  the  question 
was  necessarily  one  for  the  jury  to  say  whether  he  looked 
often  enough,  under  all  the  circumstances,  as  he  had  under- 
stood and  had  observed  them.  Assuming  that  the  locomotive 
was  300  feet  north  of  him  when  he  started  south  down  the 
track,  and  that  he  traveled  at  a  fair  walk  for  twenty  or 
thirty  seconds  without  looking  again,  and  if  the  train  had 
started  south  when  he  saw  it,  it  would  have  to  run  390 
feet  before  it  could  overtake  and  strike  him,  or  at  the  rate 
of  about  eight  miles  an  hour, —  a  rate  believed  to  be  unusual 
in  doing  switching, —  yet  he  was  all  the  time  exercising 
some  care  and  caution,  by  constantly  listening  and  expect- 
ing to  hear  its  bell.  Had  he  any  right  to  expect  that  the 
defendant  would  employ  so  high  and  unusual  a  rate  of 
speed,  in  view  of  existing  circumstances? 

The  case  is  distinguishable  from  Schmolzev,  C,  M.  <b  St  P. 
It.  Co.  83  Wis.  659,  in  that  in  that  case  the  plaintiff  exercised 
BO  care  or  caution  whatever  when  he  entered  upon  the  track 
of  the  railway.  The  case  of  Whalen  v.  C.  cfe  N.  W.  li.  Co. 
75  Wis.  654,  in  which  the  question  of  the  plaintiffs  negli- 
gence was  held  to  have  been  properly  submitted  to  the 
jury,  is  in  many  respects  similar  to  the  present,  but  it  was 
not  decided  in  that  case  that  if  the  plaintiff  had  been  an 
adult  the  case  ought  not  to  have  gone  to  the  jury.  Each 
case  necessarily  stands  upoi;i  its  own  particular  facts  and 
circumstances,  and  the  jurj'-,  who  saw  the  plaintiff  and 
heard  his  testimony  and  the  testimony  of  other  witnesses, 
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were  best  able  to  determine  the  degree  of  diligence  which 
oaght  to  have  been  required  of  the  plaintiff  in  the  present 
case,  as  well  as  the  proper  inferences  to  be  drawn  from  the 
testimony.  The  evidence  of  negligence  on  the  part  of  the 
plaintiff  was  not  clear  and  decisive,  not  leaving  room  for 
impartial'  and  unbiased  minds  to  come  to  any  other  con- 
clusion. For  these  reasons,  and  under  well-settled  rules, 
we  think  the  question  of  contributory  negligence  was  one 
of  fact  and  properly  left  to  the  jury. 

3.  But  little  need  be  said  in  respect  to  the  refusal  of  the 
court  to  set  aside  the  verdict  of  the  jury  as  being  contrary 
to  evidence.  The  granting  or  refusal  to  grant  such  a  mo- 
tion, where  there  is  evidence  which  tends  to  support  the 
verdict,  as  in  this  case,  is  a  matter  resting  in  the  sound  dis- 
cretion of  the  trial  court;  and  we  cannot  interfere  unless 
such  discretion  has  been  abused,  or  where,  as  a  matter  of 
law,  upon  the  entire  case  the  verdict  cannot  be  allowed  to 
stand.  In  view  of  the  fact  that  the  trial  court  had  advan- 
tages of  judging  whether,  upon  the  whole  case,  justice  had 
been  done,  which  this  court  does  not  possess,  the  case  which 
would  induce  this  court  to  interfere  with  the  decision  of 
the  circuit  court  overruling  a  motion  for  a  new  trial,  rest- 
ing in  discretion,  must  be  of  a  strong  and  exceptional  char- 
acter.   The  evidence  does  not  furnish  such  a  case. 

It  follows  from  these  views  that  the  judgment  of  the 
circuit  court  is  correct  and  must  be  affirmed. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Stahl,  Appellant,  vs.  Lynn  and  others,  Eespondents. 

September  9  —  September  £6, 1893. 

Deed:  Bdatichi  to  date  of  contract:  Beplevin, 

A  deed  will  noi  relate  back  to  the  date  of  a  contract  for  the  sale  of  the 
land  so  as  to  prevent  the  vendor,  who  retained  possession  until  de- 
livery of  the  deed,  from  maintaining  replevin  against  a  mere  tres- 
passer who  wrongfully  cut  and  removed  timber  from  the  land  after 
the  date  of  the  contract  but  before  the  consideration  was  paid  or 
the  deed  delivered. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

The  action  is  replevin  for  100  cords  of  cedar  timber  al- 
leged to  have  been  cut  upon  plaintiffs  land  by  the  defend- 
ant Lynn^  and  to  be  in  the  possession  of  the  other  defend- 
ants under  a  sale  thereof  by  Lyrni  to  some  of  them.  The 
defendants  gave  the  required  undertaking,  and  obtained 
possession  of  the  timber  from  the  sheriff.  The  complaint 
is  in  the  usua,l  form  of  complaints  in  such  actions.  The  de- 
fendant Lynn  answered  a  general  denial.  He  also  inter- 
posed an  affidavit  to  the  effect  that,  if  taken  at  all,  the 
timber  was  taken  by  mistake,  and  offered  plaintiff  a  judg- 
ment for  $30  and  costs.  The  offer  was  not  accepted.  No 
other  defendant  answered  in  the  action.  The  proofs  are 
that  Lynn  cut  and  removed  the  timber  in  question  between 
March  27  and  April  5, 1890,  without  any  right  to  do  so. 
On  March  26, 1890,  the  legal  title  to  and  possession  of  the 
land  from  which  the  timber  was  cut  and  taken  was  in  the 
plaintiff.  On  that  day  he  gave  one  Peltier  a  contract  to 
convey  the  land  to  him,  the  terms  of  which  do  not  appear. 
Nothing  was  paid  on  that  contract  by  Peltier  until  May  5, 
1890,  when  he  paid  the  consideration  called  for  by  it,  and 
plaintiff  delivered  to  him  a  conveyance  of  the  land,  dated 
March  26,  1890.  Lynn  does  not  claim  under  either  plaint- 
iff or  Peltier,  but  was  a  naked  trespasser  in  cutting  and 
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pemoving  the  timber.  The  jury  found  specially  that  the 
cutting  was  by  mistake,  and  that  the  true  market  value  of 
the  timber  at  the  time  of  such  cutting  was  $51. 

On  the  evidence  and  verdict,  the  court  gave  judgment 
for  defendants.    The  plaintiff  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Reed^  Oraoe^  Rock 
(&  Reedy  and  oral  argument  by  Jff.  H,  Grace, 

For  the  respondents  there  was  a  brief  by  Murphy  dx 
Rtrndy,  and  oral  argument  by  R.  K  Bundy. 

Lyon,  C.  J.  This  cause  was  here  on  a  former  appeal 
from  a  judgment  for  defendants,  and  such  judgment  was 
reversed  for  error  and  a  new  trial  awarded.  81  Wis.  668. 
Another  trial  has  been  had  with  the  same  result.  Both 
judgments  went  upon  the  ground  that  plaintiff  was  not  the 
owner  of  the  land  when  the  trespass  was  committed ;  that 
is  to  say,  the  trial  court  applied  the  doctrine  of  relation, 
and  held  that  the  conveyance  to  Peltier,  although  it  was. 
not  delivered  and  no  consideration  was  paid  therefor  until 
May  5,  1890,  took  effect  when  delivered  as  a  conveyance 
executed  March  26th  preceding,  that  being  the  date  of  the 
contract  to  convey  the  land,  and  hence  that  Peltier  alone 
could  maintain  the  action.  Was  the  doctrine  of  relation 
properly  applied  to  this  case?  The  question  was  mot  de- 
termined on  the  former  appeal,  but  it  is  the  controlling 
question  on  the  present  appeal. 

In  Gibson  v.  Chouteau^  13  Wall.  92,  the  supreme  court  of 
the  United  States  said  of  a  similar  ruling:  "The  error  of 
the  learned  court  consisted  in  overlooking  the  fact  that  the 
doctrine  of  relation  is  a  fiction  of  law,  adopted  by  the  courts 
solely  for  the  purpose  of  justice,  and  is  only  applied  for  the 
security  and  protection  of  persons  who  stand  in  some  privity 
with  the  party  that  instituted  proceedings  for  the  land  and 
acquired  the  equitable  claim  or  right  to  the  title."  Page  101. 
We  understand  this  to  be  a  correct  statement  of  the  law 
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of  relation,  and  it  excludes  the  present  defendants  from  its 
benefits,  because  they  are  not  in  privity  either  with  the 
plaintiff  or  Peltier ;  hence,  as  to  the  defendants,  when  the 
timber  was  cut,  the  plaintiff  was  the  legal  owner  and  in  pos- 
session of  the  land  from  which  it  was  wrongfully  taken,  and 
may  maintain  trespass  or  replevin  therefor  against  the 
wrong-doer. 

It  should  be  further  observed  that  the  record  does  not 
disclose  the  contents  and  terms  of  the  contract  of  March  26th 
between  plaintiff  and  Peltier.  It  may  have  been  a  mere 
option,  and,  if  so,  no  one  will  contend  that  it  affords  any 
basis  for  a  claim  that  the  doctrine  of  relation  ought  to  be 
applied,  even  as  between  the  parties  to  it.  But  we  do  not 
rest  our  judgment  on  this  ground. 

Bfy  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  with  directions  to 
that  court  to  assess  the  value  of  the  cedar  timber  at  $51, 
and  to  render  the  proper  judgment  for  plaintiff. 


Habt,  Appellant,  vs.  Thb  Citizens'  Insubanob  Company  op 
PnTSBUEG,  Pennsylvania,  Respondent. 

September  9 — September  i6, 1895. 

Insurance  against  fire:  Limitation  of  action  on  policy, 

1.  Where  an  insurance  policy  provides  that  no  action  thereon  for  the 

recovery  of  any  claim  shall  be  sustained  *'  unless  commenced  within 
twelve  fhonths  next  after  the  ^e,'*  the  time  limited  begins  to  run 
from  the  date  of  the  fire,  and  not  from  the  time  when  the  liability 
is  fixed  and  the  right  of  action  accrues. 

2.  Such  a  provision  is  not  within  the  meaning  of  sec.  1975,  R  Sw,  whicli 

forbids  the  insertion  in  any  policy  of  any  provision  *'  that  no  action 
or  suit  shaU  be  brought  thereon." 
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APPEAL  from  the  Circuit  Court  for  Douglas  County. 

Action  upon  a  policy  of  insurance  against  fire.  The 
facts  are  stated  in  the  opinion.  The  plaintiff  appeals  from 
a  judgment  in  favor  of  the  defendant. 

For  the  appellant  there  was  a  brief  by  Reed^  Oraoe^  Rock 
cj&  Reed^  and  oral  argument  by  E.  H.  Oraoe. 

J.  B.  Douglas^  for  the  respondent. 

WiNSLow,  J.  The  aotionis  upon  a  policy  of  insurance  is- 
sued by  defendant,  November  11,  1890,  upon  plaintiflPs 
dwelling-house.  There  is  no  dispute  as  to  the  facts.  The 
house  was  burned  March  6,  1891.  Proofs  of  loss  were 
served  May  1,  1891,  being  within  the  time  required  by  the 
policy.  The  defendant  refused  payment  May  9,  1891,  and 
plaintiff  commenced  this  action  May  3, 1892,  nearly  four« 
teen  months  after  the  fire. 

The  policy  contained  provisions  requiring  immediate  no- 
tice of  loss,  proofs  within  sixty  days  after  the  fi^re,  examina- 
tion of  the  assured  under  oath  if  desired,  and  appraisal  in 
case  of  disagreement  as  to  amount  of  loss ;  also  the  follow- 
ing: "This  company  shall  not  be  held  to  have  waived  any 
provision  or  condition  of  this  policy  or  any  forfeiture  thereof 
by  any  requirement,  act,  or  proceeding  on  its  part  relating 
to  the  appraisal  or  to  any  examination  herein  provided  for ; 
and  the  loss  shall  not  become  payable  until  sixty  days  after 
the  notice,  ascertainment,  estimate,  and  satisfactory  proof 
of  the  loss  herein  required  have  been  received  by  this  com- 
pany, including  an  award  by  appraisers  when  appraisal  has 
been  required.  No  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustained  in  any  court  of  law 
or  equity  until  after  full  compliance  by  the  insured  with  all 
the  foregoing  requirements,  nor  unless  commenced  within 
twelve  months  next  after  the  fire." 

It  was  held  by  the  circuit  court  that  the  action  was  barred 
because  not  commenced  within  twelve  months  next  after 
the  date  of  the  fire,  and  plaintiff  appeals. 
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It  is  well  settled  that  a  clause  in  a  contract  limiting  the 
time  within  which  an  action  may  be  commenced  thereon 
to  a  time  shorter  than  that  allowed  by  the  statute  of  limita- 
tions'is  valid.  The  question  here  is  whether  the  expression 
"  twelve  mo'nths  after  the  fire ''  means  what  it  says,  or 
something  else.  It  is  to  be  noticed  that  the  parties  here 
have  not  used  the  expression  "  after  the  loss  occurs."  Had 
this  been  the  language  used,  it  might  reasonably  be  claimed, 
upon  authority,  that  the  "  loss  occurs,"  not  at  the  date  of 
the  fire,  but  when  the  loss  is  ascertained  and  established 
and  the  right  to  bring  an  action  exists.  The  decisions  in 
favor  of  this  doctrine  are  numerous.  Steen  v.  Niagara  F, 
Ins.  Co.  89  N.  Y.  315;  Spare  v.  Some  Mut.  Ina.  Co.  17  Fed. 
Eep.  568;  Chandlers.  St.  Paul  F.  <&  M.  Ins.  Co.  21  Minn. 
85 ;  FUis  v.  Cotmcil  Bluffs  Ins.  Co.  64  Iowa,  507 ;  Miller 
V.  Ilartford  F.  Ins.  Co.  70  Iowa,  704;  Oerman  Ins.  Co.  v. 
Fairhanky  32  Neb.  750;  Barler  v.  Fire  <&  M.  Ins.  Co.  16 
W.  Va.  658. 

There  are,  however,  many  decisions  to  the  contrary: 
Chamfihers  v.  AUas  Ins.  Co.  51  Conn.  17;  Johnson  v.  Sum- 
holdt  Ins.  Co.  91  111.  92 ;  FulUmi  v.  New  York  Union  Ins. 
Co.  7  Gray,  61;  Class  v.  Walker ^  66  Mo.  32;  Bradley  v. 
Phmnix  Ins.  Co.  28  Mo.  App.  7 ;  Virginia  F.  ds  M.  Ins. 
Co.  V.  WeUsj  83  Va.  736;  Peoria  Stcgar  Refining  Co.  v. 
Canada  F.  <&  M.  Ins.  Co.  12  Ont.  App.  418;  Blair  v.  Sov- 
ereign Ins.  Co.  19  N.  S.  372 ;  Travelers^  Ins.  Co.  v.  Califor- 
nia Ins.  Co.  1  N.  Dak.  151 ;  Schroeder  v.  Keystone  Ins.  Co. 
2  Phila.  286. 

Other  cases,  bearing  more  or  less  directly  on  the  ques- 
tion, might  be  cited  upon  either  side  of  the  proposition.  It 
seems  apparent  that  it  can  hardly  be  said  that  the  great 
weight  of  authority  is  on  either  side.  It  is  a  case  where 
there  are  two  directly  opposing  lines  of  authorities,  both 
very  respectable  in  numbers  and  weight.  It  was  claimed  by 
appellant  that  this  court  bad  substantially  approved  of  the 
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affirmative  view  of  the  proposition  in  XiUips  v.  Putnam 
F.  Ins.  Co.  28  Wis.  472,  and  Black  v.  Winneshiek  Ins.  Co. 
31  Wis.  74.  Examination  of  these  cases  shows  that  this 
court  expressly  declined  to  pass  upon  this  question.'  The 
principle  laid  down  in  them  is  simply  that  if  the  insurance 
<5ompany,  by  its  acts,  induces  the  insured  to  suspend  his 
proceedings  and  delay  action  on  the  policy,  the  time  elaps- 
ing during  such  delay  so  caused  should  not  be  reckoned  as 
a  part  of  the  time  limited  for  the  bringing  of  the  action. 
It  is  an  application  of  the  familiar  principle  of  estoppel. 

Doubtless  the  tendency  of  so .  many  courts  to  construe 
the  term  "  loss "  as  meaning  the  time  when  liability  was 
fixed,  induced  many  insurance  companies  to  substitute  the 
word  "  fire,"  as  in  the  policy  before  us.  It  would  seem  as 
if  the  phrase  "  twelve  months  next  after  the  fire"  was  sus- 
ceptible of  but  one  meaning;  yet  the  courts  have  disagreed 
upon  this  question  also.  In  the  following  cases  it  has  been 
held  that  the  word  "  fire  "  is  to  be  construed  as  meaning, 
not  the  date  of  the  fire,  but  the  time  when  liability  is  fixed 
and  an  action  accrues  to  the  insured :  Friezen  v.  AUemaniu 
F.  Ins.  Co.  30  Fed.  Kep.  352;  ITong  Sling  v.  Royal  Ins.* 
Co.  7  Utah,  441 ;  Case  v.  Sun  Ins.  Co.  83  Cal.  473. 

On  the  other  hand,  the  following  cases  liold  that  the  lim- 
itation begins  to  run  from  the  date  of  the  fire :  Steel  v. 
Phenix  Ins.  Co.  47  Fed.  Eep.  863 ;  State  Ins.  Co.  v.  JUeesman, 
2  Wash.  459;  McFl/rm/v.  Continental  Ins.  Co.  48  Kan.  200; 
State  Ins.  Co.  v.  Stoffds^  48  Kan.  205 ;  King  v.  Watertown 
Ins.  Co.  47  Hun,  1. 

It  is  noticeable  that  all  of  the  three  cases  above  cited 
which  hold  that  "  fire "  means  the  time  when  liability  is 
fixed  rely  for  authority  upon  the  cases  which  construe  the 
word  "  loss  "  as  having  such  meaning.  No  attention  seems 
to  have  been  given  to  the  fact  that  the  word  "  fire  "  has 
been  substituted  for  the  word  "  loss."  It  is  also  noticeable 
that  in  the  case  of  Case  v.  Sun  Ins.  Co.  83  Cal.  473,  the  facts 
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were  that  the  insured  was  compelled  to  submit  to  examina- 
tion by  the  company,  and  to  produce  books,  bills,  and  in- 
voices, and  that  he  complied  with  these  requirements  as 
rapidly  as  he  was  able,  but  was  unable  to  fully  comply  there- 
with until  more  than  thirteen  months  after  the  fire,  or  a 
month  after  the  expiration  of  the  time  limited  for  bringing 
suit.  Here,  certainly,  was  a  clear  case  of  estoppel.  The 
company,  by  its  own  acxs,  had  postponed  the  time  when  a 
cause  of  action  accrued  until  after  the  limitation  had  run, 
and  should  clearly  be  denied  the  right  to  rely  upon  the 
limitation.  See,  to  this  effect,  Tlvompaon  v.  Phenix  Ins,  Co, 
136  U.  S,  287.  The  cases  of  Friezen  v.  AUemania  F,  Ins. 
Co.  30  Fed.  Eep.  352,  and  Hong  Sling  v.  Royal  Ins.  Co,  7 
Utah,  441,  are,  however,  direct  authorities  to  the  effect  that 
"  twelve  months  after  the  fire  "  means  twelve  months  after 
the  liability  is  fixed.  The  argument  in  support  of  this  view 
is  briefly  that  all  clauses  of  the  policy  must  be  construed 
together;  that  there  are  clauses  which  necessitate  the  mak- 
ing of  proofs,  the  submission  of  the  assured  to  examination  * 
if  required,  the  production  of  books  and  papers,  and  the 
submission  of  the  question  of  the  amount  of  loss  to  apprais- 
ers, all  of  which  things  will  consume  time;  and,  further- 
more, the  loss  not  being  payable  until  sixty  days  after  the 
amount  is  fixed,  it  may  happen  that  more  than  twelve  months 
may  elapse  after  the  date  of  the  fire  before  the  company 
can  be  sued ;  and  thus  the  plaintiffs  action  may  be  cut  off 
entirely  if  a  literal  meaning  is  to  be  given  to  the  words. 
The  deduction  is  that  the  parties  cannot  have  meant  what 
thev  said  in  the  clause  under  consideration,  but  must  have 
meant  something  else,  which  they  did  not  say. 

We  cannot  assent  to  this  line  of  reasoning.  It  does  vio- 
lence to  plain  words.  It  smacks  too  strongly  of  making  a 
contract  which  the  parties  did  not  make.  It  construes 
where  there  is  no  room  for  construction.  Plain,  unambigu- 
ous words  which  can  have  but  one  meaning  are  not  subject 
Vou86— 6 
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to  construction.  "  Twelve  months  next  after  the  fire  "  has 
one  certain  meaning  and  but  one.  It  can  have  no  other. 
It  may  well  be  that  the  insurer  may  by  his  acts  waive  the 
limitation,  or  estop  himself  from  insfsting  on  it,  as  held  in 
the  cases  of  fillips  v.  Putnam  F.  Ins.  Cb..28  Wis.  472, 
Black  V,  Winneshiek  Ins.  Co.  31  Wis.  74,  and  Thompson  v, 
Phenix  Ins.  Co.  136  U.  S.  287;  but  the  invocation  of  this 
principle  does  no  violence  to  the  contract  of  the  parties. 
There  is  no  element  of  estoppel  present  here,  however.  The 
defendant  company  have  done  nothing  which  has  induced 
the  insured  to  suspend  proceedings  or  delay  his  action.  They 
notified  him  at  once  on  the  receipt  of  his  pro6fs  that  they 
denied  liability.  They  did  not  require  him  to  do  anything. 
He  had  nearly  ten  months  in  which  to  bring  his  suit.  By 
failing  to  do  so  he  must  be  held  to  bo  barred  by  his  contract. 

The  provision  of  sec.  1975,  R.  S.,  to  the  effect  that  no  in- 
surance policy  shall  contain  a  provision  that  no  action  or 
»uit  shall  be  brought  thereon,  is  not  applicable,  because  the 
clause  under  consideration  is  plainly  not  such  a  provision. 

By  the  Court. —  Judgment  affirmed. 


OoBBBTT,  Respondent,  vs.  Chicago,  St.  Paul,  Minneapolis 
&  Omaha  Railway  Company,  Appellant. 

September  11^  September  S6^  189S. 

Carriers:  Injury  to  horses  through  delay  in  unloading. 

Where  a  railroad  company,  through  its  freight  agent,  contracted  to 
cany  horses  to  a  point  a  few  miles  distant  and  to  unload  them  the 
same  evening,  it  is  liable  for  damages  resulting  from  its  failure  so 
to  unload  them,  although  the  conductor  of  the  train  on  which  they 
were  shipped  told  the  shipper,  a  few  minutes  before  the  train  started, 
that  he  did  not  think  they  could  be  unloaded  that  night 
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APPEAL  from  the  Circuit  Court  for  Douglas  County. 

The  facts  are  stated  in  the  opinion.  The  defendant  ap- 
peals from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  Cailin  dk  Butler 
and  Carl  C.  Pope^  attorneys,  and  Thomas  Wilson  and  S.  Z. 
Perrifiy  of  counsel,  and  oral  argument  by  Mr.  Pope. 

Alexander  Aihey^  for  the  respondent. 

Orton,  J.  The  plaintiff  substantially  alleges  in  his  com- 
plaint that  the  defendant  company,  on  the  5th  day  of  April, 
1892,  received  at  Duluth,  Minn.,  sixteen  head  of  draft  horses, 
of  the  value  of  $3,500,  to  be  safely  and  securely  conveyed 
on  its  cars  from  Duluth,  Minn.,  to  West  Superior  in  this 
state,  and  to  be  delivered  to  the  plaintiff  at  that  place  on 
that  same  day,  to  wit,  the  5th  day  of  April,  1892,  for  cer- 
tain reward  to  be  paid  therefor.  The  defendant  company 
did  not  safely  carry  and  take  care  of  said  horses  and  deliver 
the  same  to  the  plaintiff  at  West  Superior  on  that  day,  and 
(lid  not  deliver  the  same  until  the  next  day,  the  6th  day  of. 
April,  whereby  the  said  horses  were  exposed  to  inclement 
weather,  and  received  bruises  and  wounds,  and  were  greatly 
injured ;  and  in  consequence  of  the  defendant's  misconduct 
the  plaintiff  was  obliged  to  incur  expense  in  doctoring  and 
caring  for  the  same,  to  wit,  the  sum  of  $30,  and  has  been 
deprived  of  their  use  for  thirty  days,  to  his  damage  of  $200, 
and  two  of  said  horses  were  damaged  and  permanently  in- 
jured, to  his  damage  in  the  sum  of  $500. 

With  the  general  denial,  the  defendant  company  answered 
that  it  commenced  the  transportation  of  the  horses  on  that 
day,  late  in  the  evening,  and  the  defendant's  agents  in- 
formed the  plaintiff  that  said  horses  would  have  to  remain 
in  the  car  all  night,  and  could  not  be  unloaded  therefrom 
until  the  next  morning,  and  that  the  plaintiff  consented 
and  agreed  to  the  said  terms  and  that  the  said  horses 
should  remain  in  said  car  over  night  at  West  Superior. 
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The  plaintiff,  as  a  witness  in  his  own  behalf,  testified  as 
follows :  On  the  5th  day  of  April,  1892,  about  4  o'clock  P.  M.. 
he  called  upon  the  freight  agent  of  the  defendant  at  Duluth, 
at  the  depot,  and  told  him  about  trying  to  get  the  Northern 
Pacific  Railroad  Company  to  ship  said  horses  to  West  Su- 
perior that  day,  and  unload  them  there  that  night,  and  that 
company  could  not  ship  them  that  day ;  and  the  said  agent 
told  him  to  bring  on  his  stock;  they  would  ship  them  and 
unload  them  if  the  horses  were  loaded  by  6  o'clock;  and 
they  were  loaded  before  that  time.  The  bargain  was  that 
they  should  be  unloaded  that  night.  About  two  minutes 
before  the  train  started,  the  conductor  told  him,  "  See  here ! 
I  don't  think  your  stock  can  be  unloaded  on  the  other 
side  to-night;"  and  the  plaintiff  said,  "This  is  a  nice  time 
of  day  to  tell  me  now."  The  plaintiff  went  on  the  same 
train  with  the  stock.  When  the  conductor  told  him  he  could 
not  unload  the  horses  that  night,  the  car  containing  the 
horses  was  hitched  on  the  train,  and  the  engine  attached 
to  the  train  ready  to  pull  out,  and  did  pull  out  right  away. 
One  Fred.  Bitney  testified  that  the  plaintiff  said  to  the 
conductor,  if  he  had  known  that  the  horses  could  not  be 
unloaded  that  night  he  would  not  have  loaded  them,  and 
the  conductor  said  that  "the  agent  ought  to  have  told 
you  so."  The  plaintiff  testified,  further,  that  he  went 
to  the  freight  office  at  West  Superior  about  8  o'clock  in 
the  evening  of  that  day,  and  demanded  his  stock,  and 
offered  to  pay  the  freight.  The  agent  refused  the  freight, 
and  told  him  that  he  could  not  place  the  stock  that  night, 
on  account  of  there  being  no  switch  engine.  The  stock  at 
that  time  was  out  on  Hammond  avenue,  between  two 
bodies  of  water,  and  they  remained  there  until  about  half- 
past  8  o'clock  the  next  morning,  and  were  unloaded  and 
delivered  about  9  o'clock.  The  plaintiff  then  testified  about 
the  injury  and  damage  to  the  horses  from  being  left  out 
all  night  in  such  a  place,  and  the  cost  of  doctoring  them, 
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and  about  his  loss  and  damages  on  account  of  the  injury 
to  the  stock,  and  introduced  other  testimony  on  that  sub- 
ject. 

The  defendant  introduced  as  a  witness  S.  A.  Kemp,  the 
freight  agent  at  Duluth,  who  testified  substantially  that  he 
told  the  plaintiff  he  could  not  give  him  a  car  to  West  Su- 
perior that  night,  because  there  were  no  arrangements  for 
unloading  them  there  at  that  hbur  of  the  night.  The 
plaintiff  insisted  upon  the  company's  taking  the  stock,  and 
he  then  told  him  he  would  telegraph  and  ascertain.  He 
did  telegraph,  and  received  a  reply  that  the  stock  could 
not  be  unloaded  there.  On  receiving  this  reply,  about  6 
o'clock  in  the  evening,  he  was  not  present  and  knew  noth- 
ing more  about  it.  The  plaintiff  loaded  the  stock  without 
his  orders.  It  was  customary  for  the  owner  to  load  the 
stock  when  the  car  was  in  place.  He  did  not  know  cer- 
tainly that  the  car  could  not  be  unloaded  that  night.  He 
did  not  offer  to  unload  the  stock  at  Duluth  after  the  re- 
ceipt of  the  telegram.  A.  Conway,  a  witness  for  the  de- 
fendant, testified  that  he  told  the  plaintiff  about  seven  or 
eight  minutes  before  the  train  started  that  the  stock  could 
not  be  unloaded  that  night.  He  knew  the  time  the  plaint- 
iff received  his  shipping  bill.  F.  K  Williams,  the  freight 
agent  at  West  Superior,  testified  that  he  replied  to  the 
telegram  that  the  horses  cbuld  not  be  unloaded  that  night, 
and  he  thought  they  could  not  be  for  the  reason  that  they 
had  no  crew  there.  He  sent  the  telegram  about  6  o'clock. 
The  train  arrived  at  West  Superior  about  7  o'clock  in  the 
evening.  The  next  morning,  about  7  or  8  o'clock,  the  first 
thing  the  engine  did  was  to  go  up  and  get  the  car  and 
bring  it  down,  and  it  was  unloaded. 

The  plaintiff,  recalled,  testified  that  Kemp  never  told 
him  the  car  could  not  be  unloaded  that  night,  or  that  he 
would  telegraph  to  find  out.  The  first  time  any  one  said 
it  could  not  bo  unloaded  that  night  was  the  conductor  and 
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the  yardmaster,  and  that  was  just 'as  the  train  was  start- 
ing. 

On  this  evidence  and  the  instructions  of  the  court,  the 
jury  found  a  verdict  for  the  plaintiff  of  $500. 

The  above  is  substantially  all  the  testimony  material  to 
the  case,  except  that  to  prove  the  damages. 

The  case  is  almost  exclusively  one  of  fact.  The  law  of 
the  case  is  too  plain  for  argument. 

Whether  there  was  a  contract  entered  into,  and  what  it 
was,  depends  upon  the  testimony  of  the  plaintiff  and  Kemp, 
the  freight  agent,  alone,  and  on  these  questions  there  is  a 
conflict  and  direct  contradiction.  In  such  a  case  the  jury 
had  the  right  to  believe  one  or  the  other.  The  question 
of  the  credibility  of  the  witnesses  is  peculiarly  within  the 
province  of  the  jury.  According  to  the  testimony  of  the 
plaintiff,  he  contracted  with  Kemp,  the  freight  agent,  that 
the  defendant  should  transport  his  sixteen  head  of  horses 
in  its  cars  to  West  Superior  in  the  evening  of  the  5th  day 
of  April,  1892,  and  deliver  them  to  him  that  night  at  their 
destination.  This  was  at  about  4  or  5  o'clock,  and  the 
train  was  to  leave  at  6  o'clock  that  evening.  He  hurried 
to  find  a  car  and  load  the  horses  in  it,  and  the  car  was  at 
once  placed  in  the  train,  and  the  train  was  hauled  up  ready 
for  a  start,  and  he  had  received  his  freight  bill  for  the 
horses  to  be  so  carried.  Only  two  or  three  minutes  before 
the  train  started  the  conductor  told  him  that  they  could 
not  unload  the  horses  that  night,  and  he  said,  '^  This  is  a 
nice  time  to  tell  me  now,"  and  the  train  went  on  its  way 
and  the  plaintiff  with  it.  When  the  train  arrived  at  West 
Superior,  about  7  or  8  o'clock  in  the  evening,  it  passed  di- 
rectly by  the  freight  depot,  and  the  car  was  left  a  consid- 
erable distance  away,  between  two  bodies  of  water,  until 
the  next  morning  about  8  o'clock.  The  plaintiff,  after  the 
train  arrived  at  West  Superior,  went  to  the  freight  office, 
demanded  his  horses,  and  tendered  the  freight.  His  horses 
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were  greatly  injured  by  standing  in  the  car  whore  it  was 
left  all  night,  in  inclement  weather. 

This  is  the  plaintiff's  case.  The  testimony  for  the  de- 
fendant conflicts  with  this  case  only  in  two  particulars: 
(1)  That  of  Kemp,  that  no  such  contract  was  made  about 
unloading  the  horses  that  night,  and  that  he  said  he  would 
telegraph  to  ascertain,  etc.;  (2)  other  witnesses  testified 
that  it  was  seven  or  eight  minutes,  instead  of  two  or  three, 
before  the  train  started  that  the  plaintiff  was  informed  that 
the  horses  could  not  be  unloaded  at  West  Superior  that 
night,  which  is  certainly  quite  immaterial.  According  to 
the  plaintiff's  testimony,  there  was  a  perfect  contract  to 
deliver  the  horses  that  night.  On  that  contract  they  wert* 
loaded  on  the  car,  and  the  car  placed  in  the  train,  and  billed 
by  the  freight  agent,  and  the  train  was  ready  to  start  when 
he  received  the  casual  information  that  they  would  not  be 
unloaded  that  night,  and  he  paid  no  attention  to  it,  and  the 
train  went  on.  Does  this  last  fact  change  or  affect  tlie 
contract?  It  does  not  appear  that  tTie  conductor  or  yard- 
master  had  any  authority  to  change  the  contract  made 
with  the  freight  agent.  The  plaintiff  depended  upon  his 
contract,  as  he  had  the  right  to  do.  These  persons  did 
not  pretend  to  know  that  the  horses  could  not  be  unload  eil 
that  night,  and  there  was  no  evidence  whatever  that  thcv 
could  not  have  been  unloaded  that  night  as  well  as  the  next 
morning.  There  is  no  evidence  that  it  was  impossible.  It 
was  clearly  a  mere  matter  of  convejiience.  To  allow  such 
testimony  to  change  or  vary  a  perfect  and  valid  con- 
tract, on  which  the  very  safety  and  security  of  this  Hve 
freight  depended,  would  be  trifling.  The  plaintiff  vvell 
said  that  he  would  not  have  shipped  the  horses  if  he  had 
known  they  could  not  be  unloaded  that  night.  He  did  not 
know  that  they  could  not  be  so  unloaded,  and  never  knew 
it.  The  pretext  that  the  defendant  company,  with  all  of  its 
men,  machinery,  and  vast  railroad  facilities  at  West  Sa[)e- 
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rior,  could  not  unload  sixteen  valuable  horses  from  a  freight 
car,  on  their  arrival,  and  was  compelled  by  invincible  neces- 
sity to  leave  the  car  with  its  perishable  freight  in  a  distant, 
dangerous,  and  inaccessible  place,  exposed  to  wind  and 
weather,  at  an  inclement  season  of  the  year,  through  the 
whole  night,  was  not  sustained  by  any  proof  whatever^ 
and  it  would  require  a  large  amount  of  the  most  reliable 
evidence  to  make  it  credible. 

There  was  really  no  defense  whatever  to  the  case  made 
by  the  plaintitFs  testimony.  The  case  is  a  perfect  one  of 
a  valid  contract  and  its  violation  by  the  defendant  to  the 
damage  of  the  plaintiff,  and  there  is  not  a  place  in  it  for 
difficult  or  complicated  questions  of  law  on  the  rescission 
of  contracts  or  on  contracts  of  impossible  performance. 
The  case  is^  too  plain  for  argument  or  the  citation  of  au- 
thorities. • 

There  are  exceptions  to  a  large  part  of  the  charge  of  the 
court  by  the  defendant's  counsel.  The  instructions  appear 
to  be  very  full  and  fafr,  and  to  state  the  law  of  the  case 
correctly.  The  court,  in  effect,  instructed  the  jury  that  if 
they  believed  the  witness  Kemp,  and  not  the  plaintifiF,  the 
defendant  was  entitled  to  a  verdict;  but  if  they  believed 
the  plaintiff,  and  not  the  witness  Kemp,  the  plaintiff  ought 
to  recover.  There  was  perhaps  too  much  said  about  the 
plaintiff  taking  his  horses  out  of  the  car  when  informed 
that  they  could  not  be  unloaded  that  night.  He  was 
not  bound  to  unload  his  horses  by  any  such  casual  talk 
of  the  conductor.  The  conductor  did  not  pretend  to  know 
that  they  could  not  be  unloaded  that  night.  It  was  mere 
hearsay  by  telegraph,  and  the  freight  agent  at  West  Su- 
perior said  only  that  he  "  thought "  they  could  not  be  un- 
loaded, because  there  was  no  crew  there.  It  needed  no 
"  crew  "  to  unload  the  horses.  If  the  car  had  been  stopped 
or  left  in  a  proper  place,  the  plaintiff  could  have  unloaded 
them  as  he  loaded  them  on  the  car  himself.    It  was  the 
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duty  of  the  company  to  provide  the  means  for  unloading 
the  horses  at  the  proper  time  and  place,  rather  than  ex- 
pose sach  freight  to  destruction  or  great  injury  by  its  inex- 
cusable negligence. 

The  learned  counsel  of  the  appellant  do  not  point  out  the 
particulars  in  which  the  damages  are  excessive,  and  they 
do  not  appear  to  be  so,  but  warranted  by  the  evidence. 

The  verdict  appears  to  be  just,  and  supported  by  the 
evidence,  and  there  is  no  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Spaulding  Lumbeb  Company,  Respondent,  vs.  Stout  and 
another,  Appellants. 

September  11  —  September  £6, 189S. 

Sale  of  chatteU:  ModiflccUian  of  contract:  Agency:  Ratification, 

Purchasers  of  cedar  posts  are  held  to  have  been  bound  by  a  modifica- 
tion of  the  original  contract  of  purchase,  made  on  their  behalf  by 
an  agent  having  general  authority  to  purchase  posts  for  them,  it 
appearing  that  such  modification  was  necessary  in  order  to  ob- 
tain more  than  «  small  quantity  of  posts,  and  that  the  report  of  the 
purchasers'  inspector,  accepted  and  acted  upon  by  them,  was  en- 
tirely inconsistent  with  the  theory  that  the  original,  and  not  the 
modified,  contract  was  in  force. 

APPEAL  from  the Oircait  Court  for  Winnebago  County.. 

The  plaintifiF  is  a  corporation  of  the  state  of  Michigan, 
and  a  dealer  in  lumber  and  timber  at  Cedar  Eiver  and 
Spaulding  in  that  state.  The  defendants  are  partners,  do- 
ing business  in  Lincoln,  Neb.  This  action  is  to  recover  the 
contract  price  of  forty-nine  car  loads  of  cedar  paving  posts 
shipped  by  plaintiff  to  defendants,  and  received  by  the  lat- 
ter at  Lincoln. 
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In  August,  1888,  the  parties  entered  into  a  contract 
whereby  it  was  agreed  that  plidntiff  should  ship  to  defend- 
ants at  Lincoln  from  five  to  ten  car  loads  of  cedar  pacing 
posts,  to  be  there  inspected  by  defendants,  and  if  they 
proved  satisfactory  the  defendants  agreed  to  take  of  plaint- 
iff forty  car  loads  of  such  posts.  The  price  agreed  upon 
was  thirty  cents  for  each  post  six  inches  in  diameter  and 
eight  feet  long,  and  in  that  proportion  for  posts  of  greater 
or  less  length  and  diameter,  according  to  a  well-established 
trade  schedule  of  relative  prices  therefor  upon  the  basis  of 
thirty  cents  each  for  six-inch  by  eight  feet  posts. 

The  plaintiff  alleges,  and  gave  testimony  tending  to  prove, 
that  in  September  following,  and  after  several  car  loads  of 
posts  had  been  shipped  to  defendants  under  such  contract, 
the  parties  modified  the  contract,  and  agreed  upon  the  price 
for  the  posts,  to  be  delivered  on  the  cars  at  Spaulding,  as 
well  for  those  which  had  already  been  shipped  as  those 
which  should  thereafter  be  shipped.  Such  new  agreement 
fixed  the  price  at  the  place  of  shipment,  to  wit,  at  Spaul- 
ding, Mich.,  net  on  board  the  cars,  of  all  five-inch  posts 
eight  feet  long  and  over,  at  fifteen  cents  each,  and  also  for 
sizes  of  less  length  or  diameter,  as  follows :  four  inches  by 
seven  feet,  seven  and  one-half  cents  each ;  four  iqches  by 
eight  feet,  eight  and  one-half  cents ;  five  inches  by  seven 
feet,  twelve  and  one-half  cents, —  the  inspection  to  be  made 
at  Lincoln.  Also  that  defendants  caused  the  posts  to  be 
inspected  at  Lincoln,  and  furnished  the  plaintiff  with  a 
statement  of  the  result  of  such  inspection. 

The  cause  was  referred  to  a  referee  to  hear,  try,  and 
determine  the  same.  It  was  tried  before  such  referee,  who 
found  that  the  contract  was  modified  as  claimed  by  the 
plaintiff,  and  that  the  defendants  had  the  posts  inspected 
at  Lincoln  and  furnished  the  plaintiff  the  report  of  such  in- 
spection. The  referee  adjusted  the  account  between  the 
parties  on  the  basis  of  the  modified  contract  and  such  in- 
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spection  report,  finding  that  the  report  was  correct,  and 
found  that  the  defendants  were  indebted  to  the  plaintiflf 
for  the  contract  price  of  the  posts  thus  shipped  to  them 
(rejecting  culls),  and  for  interest  on  such  price,  $4,007.41. 
The  circuit  court  confirmed  the  report  of  the  referee,  and 
gave  judgment  for  plaintiff  for  the  amount  thus  found  to 
be  due  it  from  the  defendants. 

The  defendants  appeal  from  the  judgment. 

For  the  appellant  Buckataff  there  was  a  brief  by  Fini:ih 
i&  Barber^  and  oral  argument  by  Henry  Barber. 

For  the  respondent  there  was  a  brief  by  Thompsons^ 
Harshuw  c&  Davidsoriy  and  oral  argument  by  A.  JK  Thomp- 
son, 

Lyon,  C.  J.  The  testimony  in  the  case  is  voluminous 
and  conflicting.  There  is  no  controversy  concerning  the 
terms  of  the  original  contract  entered  into  by  the  parties 
in  August,  1888.  The  principal  controversy  is  upon  the 
questions  of  the  making  of  the  alleged  modified  contract  of 
September,  1888,  and  the  accuracy  of  the  alleged  inspection 
report  of  the  posts  at  Lincoln,  which  are  the  basis  of  the 
judgment.  We  can  make  no  extended  statement  or  enter 
into  any  extended  discussion  of  the  testimony.  It  must 
suffice  to  say  that  the  testimony  has  been  sufficiently  ex- 
amined, and  we  are  satisfied  from  such  examination  that 
the  findings  of  the  referee  are  supported  by  a  preponder- 
ance of  the  testimony,  and  were  properly  confirmed  by  the 
court  if  the  defendants  are  bound  by  the  modified  con- 
tract. 

One  Hoile  acted  as  agent  for  defendants  in  making  the 
modified  contract.  His  authority  to  do  so  and  to  bind  the 
defendants  thereby  is  denied.  It  quite  satisfactorily  ap- 
pears that  he  was  the  general  agent  of  defendants  to  pur- 
chase paving  posts  in  northern  Michigan,  and  that  it  was 
necessary  thus  to  modify  the  contract  in  order  to  obtain 
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from  plaintiff  more  than  about  thirteen  car  loads  of  posts. 
But  in  addition  to  this,  and  as  tending  to  prove  that  the 
defendants  accepted  and  adopted  the  modified  contract,  it 
appears  that  the  inspection  report  made  by  their  chosen 
inspector,  and  accepted  and  acted  upon  by  them,  made  no 
discrimination  of  posts  of  greater  diameter  and  length  than 
five  inches  and  eight  feet,  but  massed  or  aggregated  all 
such  under  one  head.  It  also  classified  all  the  remainder 
of  the  posts  under  the  three  other  specific  heads  of  the 
modified  contract,  to  wit:  four  inches  by  eight  feet;  four 
inches  by  seven  feet;  and  five  inches  by  seven  feet.  All 
this  is  entirely  inconsistent  with  the  theory  that  the  orig- 
inal, and  not  the  modified,  contract  was  being  acted  upon 
by  defendants.  The  inspection  report  furnishes  no  ade- 
quate basis  for  ascertaining  the  price  of  the  posts  under  the 
original  contract.  We  have  no  difliculty  in  holding  defend- 
ants bound  by  the  modified  contract. 

The  judgment  of  the  circuit  court  is  fully  supported  by 
the  findings  of  the  referee.  Those  findings  being  upheld, 
the  judgment  cannot  be  disturbed. 

By  the  Court—  Judgment  affirmed. 


OsBOBNE,  Appellant,  vs.  Gordon,  Respondent. 

September  IS — September  26^  1893, 

Trusts  and  trustees:   Wills:  Discretionary  power:  Execution  by  suc- 
cessor of  original  trustee, 

A  will  gave  a  fund  to  a  tnistee,  directing  that  the  interest  and  income 
arising  therefrom  should  be  paid  over  to  the  daughter  of  the  testa- 
trix, and  authorizing  said  trustee  to  pay  over  to  her  *'  any  portion 
of  the  principal  of  said  trust  fund,  as  it  shall  seem  to  him  proper, 
for  her  support  and  comfort"  Held,  that  tlie  trust  power  in  re- 
spect to  payment  of  the  principal  was  imperative  and,  upon  the 
death  of  the  original  trustee,  might  be  executed  by  a  tnistee  ap- 
pointed by  the  court 
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APPEAL  from  the  Circuit  Court  for  La  Crosse  County. 

The  facts  are  stated  in  the  opinion.  Rockwell  E.  Osborne^ 
a  trustee  appointed  by  the  county  court  of  La  Crosse 
county  to  execute  a  trust  created  by  the  will  of  Harriet 
A.  Wells,  deceased,  appeals  from  the  judgment  of  the  cir- 
c^uit  court  reversing  the  judgment  of  said  county  court 
allowing  a  certain  item  in  his  account  as  such  trustee. 

For  the  appellant  there  was  a  brief  by  Winter^  Esch  <& 
Winter^  and  oral  argument  by  Frank  Winter.  They  ar- 
gued, among  other  things,  that  under  sec.  4027,  R.  S.  (pro- 
viding that ''  the  estate  so  given  shall  vest  in  like  manner, 
to  all  intents  and  purposes^  as  it  vested  in  the  original 
trustee " ),  a  trustee  appointed  by  the  court  has  the  same 
powers,  discretionary  as  well  as  ministerial,  as  the  trustee 
appointed  by  the  will.  Gary,  Probate  Law,  sec.  730; 
Perry,  Trusts,  sec.  503;  Leggett  v  Hunter^  19  N.  Y.  445. 

George  H.  Gordon^  guardian  ad  litem  and  respondent, 
contended,  inter  alia,  that  this  is  a  case  of  a  trust  with  a 
power  annexed.  The  trust  as  to  the  "  interest  and  income" 
is  absolute,  but  the  language  employed  in  reference  to  the 
principal  of  the  fund  creates  a  mere  power.  Perry,  Trusts 
(3d  ed.),  sees.  20,  114,  248,  253,  505-508;  Story,  Eq.  Jur. 
sec.  1070;  Pomeroy,  Eq.  Jur.  sees.  834-1002;  Tavnter  v. 
Clark,  13  Met.  220-225;  Bain  v.  Matteson,  54  K  T.  663- 
667;  Sugden,  Powers,  sec.  188;  Zine^  v.  Darden,  5  Fla.  51 ; 
Greenough  v.  Wellesy  10  Cush,  576;  Eldredge  v.  Heard,  106 
Mass.  582;  Cole  v.  Wade,  16  Ves.  Jr.  27.  Sec.  4027,  R  S., 
simply  confers  upon  the  probate  court  the  same  power  and 
jurisdiction  which  courts  of  equity  always  possessed  in  cases 
involving  testamentary  trusts. 

Orton,  J.    The  facts  of  this  qase  are  as  follows : 
Harriet  A.  Wells  died  testate  at  the  city  of  La  Crosse  on 
the  12th  day  of  May,  1889.    The  following  are  the  pro- 
visions of  her  will,  material  to  this  case : 
^<  All  the  rest,  residue,  and  remainder  of  my  estate,  both' 
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real  and  personal,  I  hereby  give,  devise,  and  bequeath  to 
my  said  executor,  to  sell,  dispose  of,  and  convert  into 
money,  either  at  private  sale  or  public  auction,  on  such  terms 
as  to  him  shall  seem  just  and  reasonable,  and  to  divide  the 
proceeds  into  three  equal  parts,  one  part  of  which  shall  be 
paid  to  my  said  daughter  Rebecca  S.  Thompson,  to  have 
and  to  hold,  to  her,  her  heirs  and  assigns,  forever.  One 
part  shall  be  paid  to  my  said  son,  Helmus,  to  have  and  to 
hold,  to  him  and  his  heirs  and  assigns,  forever.  The  other 
part  or  third  shall  be  paid  to  my  son,  Helmus  M.  Wells,  to 
be  held  by  him,  however,  in  trust,  for  the  following  pur- 
poses :  The  interest  and  income  arising  from  this  part  of 
my  estate,  so  held  in  trust,  shall  be  paid  over  by  the  said 
trustee  to  my  daughter  Eva  M.  Odell  from  time  to  time,  as 
it  shall  be  received,  during  her  natural  life;  and  I  hereby 
authorize  the  said  trustee  to  pay  over  to  my. daughter  Eva 
any  portion  of  the  principal  of  said  trust  fund,  as  it  shall 
seem  to  him  proper,  for  her  support  and  comfort.  And  in 
case  my  said  daughter  shall  die  leaving  issue,  so  much  of 
said  trust  fund  as  shall  remain  shall  be  paid  over  to  her 
children,  to  hold  to  them  and  their  heirs  forever ;  but  in 
case  my  said  daughter  shall  die  childless,  then  said  trust 
fund  so  remaining,  if  any,  shall  be  paid  over  to  my  said 
daughter  Rebecca  and  to  my  son  Helmus,  to  each  an  equal 
part,  to  hold  to  them  and  their  heirs  forever." 

This  is  all  of  the  will  that  can  aid  us  in  the  construction 
of  the  clause  in  question.  Helmus  M.  Wells  qualified  as 
executor,  and  accepted  the  trust,  and  paid  over  to  the  said 
Eva  M.  Odell  only  $209.40  before  his  death,  on  the  20th 
day  of  January,  1890.  At  that  time  the  estate  had  not 
been  assigned.  On  the  2d  day  of  April,  1890,  the  said  Re- 
becca S.  Thompson  was  appointed  administratrix  de  honis 
non  of  the  estate  of  Harriet  A.  Wells ;  and  on  the  7th  day 
of  May,  1890,  Louisa  M.  Wells  was  appointed  administrar 
trix  of  the  estate  of  Helmus  M.  Wells,  and  transferred  the 
estate  of  Harriet  A.  Wells  to  said  administratrix  de  honis 
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non  May  20,  1890.  On  the  11th  day  of  October,  1890, 
RockweU  E.  Osborne,  the  appellant,  on  the  petition  of  Eva 
M.  Odell,  was  duly  appointed  trustee  in  the  place  of  said 
Helmus  M.  Wells,  deceased,  to  carry  out  the  trust  created 
by  the  will,  and  he  was  to  have  like  powers  and  duties  as 
the  original  trustee,  and  there  was  paid  to  him  by  the  ad- 
ministratrix the  sum  of  $7,997.01  of  the  trust  fund.  On 
the  7th  day  of  February,  1891,  the  appellant,  as  such  trustee, 
paid  to  said  Eva  M.  Odell,  the  beneficiary,  the  sum  of 
$1,000  of  the  principal  of  said  trust  fund,  which  seemed  to 
him  proper  for  her  comfort  and  support.  The  appellant 
trustee,  having  presented  his  accounts  as  such  trustee  to 
the  county  court  for  allowance,  this  item  thereof,  with 
others,  was  duly  allowed  and  confirmed,  against  the  objec- 
tion of  the  respondent,  Oeorge  H,  Gordon,  the  guardian 
ad  litem  of  the  minor  children  of  the  said  Helmus  M.  Wells, 
deceased.  The  said  guardian  ad  litem  appealed  from  said 
order  of  allowance  of  said  item  of  $1,000  to  the  circuit 
court,  and  that  court  reversed  the  order  of  the  county  court 
in  that  behalf  on  the  ground  that  the  trust  reposed  in  said 
Helmus  M.  Wells  by  the  will,i;o  pay  any  part  of  the  prin- 
cipal of  said  one-third  part  of  said  estate  to  the  said  Eva  M. 
Odell,  was  a  discretion  reposed  in  the  said  Helmus,  and,  not 
having  been  exercised  by  him,  did  not  survive,  but  failed 
on  his  death,  and  that  the  appellant,  as  his  successor  in  the 
trust,  had  no  power  or  authority  to  make  said  payment ; 
and  said  trustee  appealed  to  this'court  from  said  judgment. 
The  question  thus  presented  depends  upon  the  construc- 
tion of  this  clause  of  the  will :  "  Pay  over  to  my  daughter 
Eva  any  portion  of  the  principal  of  said  trust  fund,  as  it 
shall  seem  to  himjproper^  for  her  comfort  am.d  sujpportP  This 
is  an  express  trust  and  a  mixed  trust  and  power,  or  a  trust 
power.  Sec.  2123,  R  S. ;  Perry,  Trusts,  §  20.  The  power 
is  imperativej  and  imposes  a  duty  on  the  donee  or  grantee, 
the  performance  of  which  may  be  compelled  by  action  for 
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the  benefit  of  the  party  interested,  and  not  a  power  made 
expressly  to  depend  on  the  will  of  the  grantee  whether  it 
shall  be  executed  or  not.    Upon  the  death  of  the  original 
trustee  appointed  by  the  will,  the  trust  vests  in  the  court, 
with  all  the  powers  and  duties  of  the  original  trustee,  to  be 
executed  by  some  person  appointed  for  that  purpose  under 
the  direction  of  the  court.     Sec.  2094,  R  S.    This  power 
joined  to  the  trust  is  imperative  and  must  be  executed,  and 
the  general  trust  is  settled  and  fixed  by  the  testator  or 
settler  of  the  trust.    It  makes  no  difference  with  such  a 
trust  power  if  the  mode  and  details  of  its  execution  are  left 
to  the  discretion  or  judgment  of  the  trustee.    Perry,  Trusts, 
supra.    A  power  aainexedto  the  trust,  which  may  be  ex- 
ecuted or  not  in  the  judgment  or  discretion  of  the  trustee, 
is  a  mere  naked  power,  and  will  not  devolve  upon  a  trustee 
appointed  by  the  court  upon  the  death  of  the  original 
trustee.    Such  a  power  must  be  executed  by  the  original 
trustee  and  by  no  one  else,  and,  if  not  executed  by  him, 
fails.    The  learned  counsel  of  the  respondent  contends  that 
this  is  such  a  power,  and  so  the  circuit  court  held.    We 
think  it  very  clear  that  the  testator  intended  that  Eva  M. 
Odell  should  have  paid  to  her  such  part  of  the  principal  of 
this  one-third  of  the  estate  as  she  might  need  from  time  to 
time  for  her  comfort  and  support.    The  interest  or  income 
of  this  one-third  of  the  estate  would  be  an  inconsiderable 
provision  for  that  purpose.    It  was  no  doubt  intended  that 
this  fund  should  be  a  permanent  and  certain  resource,  upon 
which  the  said  Eva  could  depend  and  rely  for  her  comfort 
and  support  during  her  natural  life.    On  her  death  the  will 
does  not  dispose  of  the  whole  fund,  but  only  of  what  there 
may  be  remaining  ofity  if  any,  after  securing  by  it  her  com- 
fort and  support    It  would  be  a  harsh  and  unreasonable 
interpretation  of  this  clause  of  the  will,  and  unworthy  of 
the  testatrix,  that  this  tenderly  cherished  daughter  should 
depend  upon  the  mere  will  of  her  brother  Helmus  whether 
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she  should  have  any  of  this  one-third  share  of  her  estate, 
especially  after  he  had  received  one  full  third  thereof  to 
himself,  and  when,  in  case  of  her  death  childless,  he  would 
receive  one  full  half  of  this  share.  This  would  make  the 
said  Helmus  directly  interested  against  paying  any  part  of 
it  to  his  sister  Eva,  however  much  she  might  need  it  for  her 
comfort  and  support.  Such  an  ungenerous  construction  of 
the  will  cannot  be  endured. 

It  does  not  affect  this  imperative  power  that  the  trustee 
may  determine  in  his  judgment  or  discretion,  or  "  as  it 
shall  seem  to  him  proper,"  the  portion  of  the  principal 
which  the  said  Eva  may  need  from  time  to  time  for  her 
comfort  and  support.  This  judgment  and  discretion  must 
be  reasonably  exercised.  The  abuse  of  discretion  in  such 
a  case  may  be  corrected  by  the  courts.  The  beneficiary  is 
entitled  to  any  portion  of  the  fund  necessary  or  *'  proper  " 
at  any  time  for  her  comfort  and  support.  What  that  por- 
tion shall  be  must  necessarily  be  determined  by  some  one, 
and  this  is  the  duty  of  the  trustee,  in  the  first  place.  Such 
a  discretion  is  by  no  means  unlimited.  If  it  were,  it  might 
defeat  the  purpose  and  object  of  the  bequest.  I  am  satis- 
fied that  this  is  the  true  construction  of  this  clause  of  the 
will,  under  our  own  statute.  The  statutes  of  Massachu- 
setts, Maine,  Vermont,  and  New  York  are  like  ours  in  this 
respect,  and  the  cases  cited  by  the  learned  counsel  of  the 
appellant  are  clearly  in  point.  In  Nugent  v.  Cloon^  117 
Mass.  219,  the  testator  authorized  the  trustee  to  sell  any 
part  of  the  trust  estate  "  whenever  and  in  such  manner  as 
he  might  deem  expedient."  The  trustee  died  without  exe- 
cuting this  power.  The  trustee  appointed  in  his  place 
made  sale  of  the  land,  and  conveyed  it  to  the  purchaser. 
The  sale  was  upheld,  and  it  was  held  by  the  court  that  the 
second  trustee  could  exercise  the  discretion  vested  in  the 
first.  That  case  is  much  stronger  than  this.  In  Gihbs  v. 
Marshy  2  Met.  243,  the  trustee  was  authorized  to  sell  any  of 
Vol.  86—7 
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the  real  estate,  "  excepting  one  or  two  pieces,  as  he  should 
see  fitP  The  trustee  under  the  will  did  not  accept  the 
trust,  and  the  court  appointed  a  trustee  in  his  place.  His 
sale  of  the  land  was  upheld.  In  Cleveland  v.  HaUettj  6 
Cush.  408,  the  trustee  was  empowered  to  pay  to  the  bene- 
ficiary BuchpaH  of  the  jprincipal  ^^aa  he  should  see  ^,"  and 
declined  to  serve,  and  the*  one  appointed  in  his  place  exer- 
cised this  discretion,  and  it  was  upheld.  See,  also,  Leggeit 
V.  Hunter^  19  N".  T.  445.  In  Chase  v.  Davis,  65  Me.  102,  the 
power  was  that  the  trustees,  "  at  their  discretion,"  might, 
after  five  years,  convey  to  the  beneficiaries  the  trust  es- 
tates. It  was  held  that  a  trustee  appointed  by  the  court 
could  execute  this  power  and  exercise  this  discretion.  See, 
also,  Purdie  v.  Whitney,  20  Pick.  25.  In  Sargent  v.  Bourne, 
6  Met.  32,  the  trustees  were  authorized  to  pay  so  much  of 
the  annual  income  of  the  estate,  not  exceeding  $5,000  a 
year, "  as  they  shall  judge  necessary  and  proper  for  the  com- 
fortable and  respectable  maintenance  of  the  said  George  P. 
and  his  wife  and  children,"  and  advance  and  pay  from  time 
to  time  "  such  sum  or  sums  as  tliey  shaU  ihinh  necessary 
and  proper  to  educate  the  children."  Trustees  were  ap- 
pointed in  the  place  of  those  who  refused  to  serve,  and  it 
was  held  that  they  could  execute  the  trust,  as  it  was  in- 
tended to  be  a  provision  made  for  George  P.  and  his  wife 
and  children,  liberal,  comfortable,  and  respectable,  and 
must  not  fail.  There  was  good  reason  to  hold  such  a 
power  imperative,  although  the  details  were  left  to  the  dis- 
cretion or  judgment  of  the  trustees. 

I  have  availed  myself  of  these  authorities  in  the  brief  of 
the  appellant's  counsel  to  support  what  I  deem  to  be  the 
true  distinction  between  trusts  where  the  whole  power  is 
discretionary  in  the  trustee  and  left  to  his  will  whether  it 
shall  be  executed  or  not,  and  where  the  power  is  impera- 
tive and  the  mere  manner,  time,  or  mode  of  its  execution 
only  are  discretionary.     In  the  first  case  it  is  doubtful,  to 
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say  the  least,  whether  any  trustee  except  the  one  appointed 
by  the  testator  could  execute  the  power,  but  we  do  not 
decide  that  question.  But  in  the  latter  case  the  statute 
unquestionably  authorizes  the  power  to  be  executed  by  a 
trustee  appointed  by  the  court  on  the  death  or  resignation 
of  the  original  trustee.  But  the  learned  counsel  contends 
that  under  statutes  like  ours  —  and  has  cltefd  these  cases  to 
show  it  —  a  trustee  can  be  appointed  to  carry  out  the 
trust  and  execute  the  power  in  any  case  of  an  express 
trust.  We  cannot  so  hold,  and  it  is  not  necessary  to  the 
appellant's  case  that  we  should  do  so. 

The  appellant  trustee,  appointed  by  the  court  in  place  of 
the  said  Helmus  M.  Wells,  deceased,  therefore  properly 
and  lawfully  paid  to  the  said  beneficiary  the  said  sum  of 
$1,000,  as  a  portion  of  the  said  trust  fund,  and  the  county 
court  properly  allowed  this  item  of  his  account. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, with  direction  to  affirm  the  judgment  of  the  county 
court,  and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law. 


Tatlob  and  others,  Bespondents,  vs.  Hill,  imp.,  Appellant. 

September  6  —  October  17, 189S. 

Life  inwrance:  Legality  of  contract,  when  immaterial  after  payment: 
Construction:  ChiardiarCB  accounting:  Laches, 

1.  A  married  woman  having  procured  insurance  upon  the  life  of  her 
husband  ''for  the  sole  use  of"  herself  and  his  children,  and  the 
company,  after  his  death,  having  volmitarily  paid  the  amount  to 
her  and  the  guardian  of  the  children,  the  question  whether  the 
company,  under  its  charter  and  the  law  as  it  then  existed,  had  the 
power  to  issue  to  a  married  woman  a  policy  other  than  one  payable 
to  herself  alone  in  case  she  survived  her  husband,  is  immaterial  in 
a  proceeding  on  behalf  of  the  children  to  compel  the  guardian  to 
account  for  the  money  so  received  by  him. 
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2,  The  policy  in  such  case  having  in  terms  provided  that  the  insurance 
should  be  paid  to  the  widow  and  children,  and  having  received  a 
practical  construction  accordingly  by  all  parties,  the  court  will  not 
consider,  in  the  proceeding  against  the  guardian,  whether,  constru- 
ing together  the  policy  and  the  charter  of  the  company,  the  insur- 
ance was  not  payable  to  the  widow  alon& 

S,  There  having  been  no  designation  in  the  policy  of  any  inequality  in 
the  shares  which  the  widow  and  children  should  receive,  they  were 
all  entitled  to  share  equally. 

4.  Although  the  guardian  had  in  good  faith  turned  over  the  whole  of 

the  insurance  money  to  the  widow,  he  was  bound  to  account  to  his 
wards  for  their  shares  thereof ;  and  he  was  not  entitled  to  be  cred- 
ited with  their  support  furnished  gratuitously  by  the  widow,  their 
mother,  with  no  intention  of  charging  therefor. 

5.  Neither  the  statute  of  limitations  nor  any  bar  in  analogy  thereto  — 

such  as  laches  —  would  apply  to  the  claim  of  the  wards  against  the 
guardian,  unless  the  full  period  of  limitation  had  elapsed  after  the 
guardian's  denial  or  repudiation  of  the  trust 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Guardian's  accounting.  Plaintiffs  and  respondents  are 
the  children  of  George  Paine,  deceased,  who  died  testate 
in  July,  1870,  leaving  surviving  his  widow,  Maria  P.  Paine 
(now  Maria  P.  Clark),  and  his  children,  the  plaintiffs,  then 
aged  fourteen,  nine,  and  six  years,  respectively.  By  his 
will  said  deceased  gave  all  his  property  to  his  wife,  and 
said  will  was  probated,  and  his  wife  appointed  and  duly 
qualified  as  executrix  thereof.  In  February,  1860,  Maria 
P.  Paine  effected  a  policy  of  insurance  on  the  life  of  her 
husband  in  the  Mutual  Life  Insurance  Company  of  Wiscon- 
sin (afterwards  the  Northwestern  Mutual)  for  $3,000.  The 
premiums  were  paid  by  her  husband,  and  the  same  was  in 
force  at  the  time  of  Paine's  death.  Said  policy  provided 
that  in  consideration  of  the  annual  premium  the  said  com- 
pany assured  the  life  of  George  Paine  for  "  the  sole  use  of 
Maria  P.  Paine  and  children  of  George  Paine."  Said  pol- 
icy also  stipulates  as  follows :  "  And  the  said  company  do 
hereby  promise  and  agree  to  and  with  the  said  assured, 
their  executors,  administrators,  and  assigns,  well  and  truly 
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to  pay  or  cause  to  be  paid  the  said  sura  assured  to  the  said 
assured,  their  executors,  administrators,  and  a'ssigns,  in 
ninety  days  after  notice,  proof  of  death,"  etc.,  of  George 
Paine. 

August  5,  1870,  the  defendant  Hill^  having  given  the  re- 
quired bond,  was  appointed  guardian  of  the  plaintiffs  upon 
.  the  petition  of  Maria  P.  Paine,  their  mother,  which  peti- 
tion represented  that  said  minors  had  each  an  estate  of 
about  $1,000.  The  plaintiff  Ida^  being  over  fourteen  years 
of  age,  joined  in  the  petition.  The  plaintiffs  had  no  other 
estate  except  their  shares  (if  any)  in  the  proceeds  of  this 
insurance  policy.  The  sura  due  on  the  policy,  after  deduct- 
ing unpaid  premium  notes,  was  $2,Y34.19,  which  sum  was 
on  the  2d  of  September,  1870,  paid  by  a  check  payable  to 
"  Maria  P.  Paine  and  James  L.  Hill^  guardian  of  Ida  Jane^ 
George^  and  Frank  M.  Paine?^  The  check  came  into  HUVs 
hands,  and  was  indorsed  by  Maria  P.  P^ine  and  by  HiU  as 
guardian,  and  a  receipt  was  given,  signed  in  a  like  manner. 
The  entire  amount  was,  with  IlilVs  knowledge,  passed  to 
the  credit  of  Mrs.  Maria  P.  Paine's  private  account  in  the 
Bank  of  Madison  (of  which  bank  Hill  was  an  officer),  and 
was  all  drawn  out  by  Mrs.  Paine  within  the  ensuing  year.. 

It  appears  that  IIUl  assisted  Mrs.  Paine  in  settling  her 
husband's  estate,  and  attended  to  her  business  affairs  with 
the  Bank  of  Madison.  Hill  made  no  inventory,  and  took 
no  further  steps  of  any  kind  relating  to  his  guardianship, 
and  never  paid  to  the  minors,  nor  any  person  for  them, 
any  moneys.  He  testified  that  he  supposed  that  his  ap- 
pointment was  a  mere  formal  matter,  and  that  he  supposed 
that  the  money  belonged  to  Mrs.  Paine,  and  the  court 
found  that  such  was  his  belief,  and  acquitted  him  of  fraud 
or  bad  faith.  The  children  were  supported  and  educated 
by  Mrs.  Paine  out  of  her  own  funds, —  Ida  for  ten  years, 
George  for  seven  years,  and  Frank  for  ten  years ;  but  she 
neither  made,  nor  intended  to  make,  any  charge  therefor. 
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The  Bank  of  Madison  failed  in  September,  1873,  and  Mrs. 
Paine  was  a  considerable  creditor  thereof,  find  secured  and 
received  dividends  as  such  creditor.  She  testified  that  she 
did  not  know  that  the  insurance  money  had  all  been  placed 
to  her  credit  till  after  the  failure,  but  supposed  .that  it  was 
in  the  hands  of  Sill  as  guardian.  Hill  testified  that  Mrs. 
Paine  knew  that  the  whole  sum  was  put  to  her  credit  in 
the  bank  at  the  time  it  was  done.  Ko  specific  finding  was 
made  by  the  circuit  court  on  this  point,  except  that  Mrs. 
Paine  subsequently  learned  of  the  fact.  No  demand  was 
made  on  Sill  to  pay  over  or  account  for  the  moneys  re- 
ceived by  him  as  guardian  until  July  1^  1891,  when  these 
proceedings  were  begun.  During  the  pendency  of  the  pro- 
ceedings in  the  county  court  Maria  P.  Paine  (now  Maria 
P.  Clark)  was  brought  in  and  made  a  party  defendant. 

Upon  these  facts  the  county  court  held  that  Sill  should 
account  for  three  fourths  of  said  insurance  money  and  in- 
terest, less  fees  and  commissions ;  and  upon  appeal  the  cir- 
cuit court  held  that  the  respondents  were  not  chargeable 
with  laches,  and  that  each  of  the  respondents  was  the 
owner  of  an  undivided  one-fourth  of  said  insurance  moneys, 
and  that  Sill  account  for  the  same,  less  fees,  commissions, 
and  counsel  fees.  No  interest  was  allowed  except  interest 
from  July  1,  1891,  when  the  petition  for  accounting  was 
filed.     Sill  appeals. 

K  J.  Lamb  and  C.  F.  Lavib^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Erddll  & 
Smansen^  and  oral  argument  by  J.  L.  Erdall. 

"WiNSLOw,  J.  The  appellant's  contentions  are,  in  brief : 
Firsts  that  Mrs.  Paine  was  the  sole  owner  of  the  moneys 
realized  from  the  insurance  policy,  because  (a)  under  the 
law  as  it  existed  in  1860,  and  the  charter  of  the  insurance 
company,  neither  Mrs.  Paine  nor  the  company  had  power 
to  enter  into  a  contract  of  insurance  for  the  immediate 
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benefit  of  the  respondents,  and  (b)  even  if  such  power  ex- 
isted, the  true  construction  of  the  policy  is  that  the  loss  is 
payable  to  Mrs.  Paine  alone  if  she  survives  her  husband, 
and  to  the  children  only  in  case  her  death  precedes  his; 
second,  that  in  any  event  the  children  are  entitled  to  a 
moiety  only  of  the  fund ;  third,  that  Mrs.  Paine,  in  whose 
hands  the  whole  fund  went,  should  be  compelled  to  charge 
the  plaintiffs  with  their  support,  and  such  sums  should  be 
credited  to  the  guardian  in  his  accounting ;  and,ybwr^A,  that 
plaintiflfs  have  been  guilty  of  laches  which  should  prevent 
their  recovering  anything. 

I.  An  elaborate  and  able  argument  was  made  by  appellant 
upon  the  proposition  that  neither  the  company  nor  Mrs. 
Paine  (she  having  no  separate  estate)  had  power  to  enter 
into  a  contract  of  insurance  on  the  life  of  Mr.  Paine,  pay- 
able directly  to  their  children.  It  was  argued  that  a  mar- 
ried woman  without  separate  estate  had  not  that  power 
under  the  laws  existing  in  1860,  and  that  the  charter  dis- 
tinctly negatives  the  power  of  the  company  to  issue  such 
a  policy.  The  company  was  chartered  by  ch.  129,  P.  &  L. 
Laws  of  1857.  Sefc.  2  of  that  act  provides  that  the  cor- 
poration "  shall  have  no  powers  or  privileges  except  such 
as  are  expressly  granted  by  this  charter."  Sec.  3  provides 
that  the  corporation  "  shall  have  the  power  to  insure  the 
lives  of  its  respective  members,  and  to  make  all  and  every 
insurance  appertaining  to  or  connected  with  life  risks,  and 
to  grant  and  purchase  annuities."  Sec.  17  provides  as  fol- 
lows: "It  shall  be  lawful  for  any  married  woman  by  her- 
self and  in  her  name  ...  to  cause  to  be  insured  the 
life  of  her  husband  for  any  definite  period  or  for  the  term 
of  his  natural  life ;  and  in  case  of  her  surviving  her  husband 
the  sum  or  net  amount  of  the  insurance  becoming  due  and 
payable  by  the  terms  of  the  insurance  shall  be  payable  to 
her,  to  and  for  her  own  use.  ...  In  case  of  the  death 
of  the  wife  before  the  decease  of  her  husband,  the  amount 
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of  the  insurance  may  be  made  payable  after  death  to  her 
children  for  their  use,  and  to  their  guardian  if  under  age.'' 
Under  these  sections  it  was  argued  that  the  only  policy 
which  the  company  was  authorized  to  issue  to  a  married 
woman  was  a  policy  payable  to  her  alone,  in  case  she  sur- 
vived her  husband,  and  to  her  children  only  in  case  of  her 
death  before  that  of  her  husband.  ,  The  question  is  interest- 
ing, but  we  do  not  consider  that  it  arises  for  decision  in  the 
present  case.  A  very  similar  question  was  discussed  in  the 
case  of  IIxLrd  v.  Doty^  ante^  p.  1.  In  that  case  Mr.  Justice 
Cassoday  said  in  the  opinion :  ^^  Even  assuming  that  such 
company  might  have  resisted  such  payment,  yet  we  are 
clearly  of  the  opinion  that  in  voluntarily  making  the  pay- 
ment the  company  violated  no  statute  nor  any  principle  of 
the  common  law  or  of  good  morals."  This  applies  with 
equal  force  to  the  present  case.  The  company  issued  a 
policy  payable  to  the  wife  and  children.  They  voluntarily 
paid  the  money  due  thereon  to  the  widow  and  the  guard- 
ian of  the  children.  The  transaction,  so  far  as  the  com- 
pany is  concerned,  was  closed.  The  company  could  re- 
cover back  none  of  the  money  paid.  They  waived  the 
defense  of  ultra  vires,  if  they  had  it.  In  a  subsequent  con- 
troversy touching  the  title  to  the  money  so  voluntarily 
paid,  the  question  of  the  power  of  the  company  to  make 
the  contract  they  did  make  cuts  no  figure.  The  contract 
is  of  impo^^tance  now  only  in  determining  the  question  of 
the  title  to  the  moneys  paid  under  it.  Upon  this  question 
it  was  argued  that  the  true  construction  of  the  policy  is 
that  the  insurance  is  to  be  paid  absolutely  to  Mrs.  Paine  in 
case  she  survives  her  husband,  and  to  the  children  only  in 
case  of  her  death  before  that  of  her  husband.  This  argu- 
ment was  based  upon  the  claim  that  the  charter  defining 
the  powers  of  the  company  must  be  construed  as  a  part  of 
the  policy.  This  question  also  might  be  interesting,  and 
perhaps  doubtful,  in  an  action  against  the  company  upon 
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the  policy,  but  it  seems  to  us  of  no  moment  now.  The 
company  in  no  uncertain  language  agreed  to  pay  the  loss 
to  Mrs.  Paine  and  the  children  of  Mr.  Paine,  "  their  exeou- 
tarSy  administrators^  and  assigns?^  It  would  be  doing  vio- 
lence to  language  to  say  that  this  means  payment  to  Mrs. 
Paine  in  case  of  her  survival,  and  to  the  children  in  case  of 
her  previous  death.  Furthermore,  the  parties  in  interest 
all  participated  in  a  practical  construction  and  interpreta- 
tion of  the  policy  when  it  fell  due, — the  company,  the 
widow,  and  the  children  through  their  guardian, —  and  they 
construed  it  to  mean  just  what  it  says,  namely,  payment  to 
the  widow  and  children.  The  use  of  the  word  "sole"  in 
the  sentence  "sole  use  of  Maria  P.  Paine  and  children  of 
George  Paine"  is  certainly  inaccurate  in  this  view,  but  it 
cannot  have  the  force  of  changing  entirely  the  direct  and 
specific  promise  of  payment. 

II.  As  to  the  shares  which  the  widow  and  children  are 
entitled  to  take  under  the  poliljy  we  are  clearly  of  the 
opinion  that,  in  the  absence  of  any  designation  in  the  policy 
of  inequality  in  the  shares,  all  the  beneficiaries  share  equally. 
OovM  V.  Emerson^  99  Mass.  154 ;  Fdix  v.  Ancient  Order  of 
United  Workmen^  31  Kan.  81;  Jackman  v.  Nelson^  147 
Mass.  300.  The  guardian  should  have  retained  in  his  hands, 
as  the  property  of  his  wards,  three  fourths  of  the  moneys 
received. 

III.  Can  the  guardian  insist  that  he.be  credited  with  the 
support  of  the  wards  furnished  by  the  mother  gratuitously 
with  no  intention  of  charging  therefor?  We  know  of  no 
principle  of  the  law  which  would  authorize  this.  She  has 
never  made  any  claim  for  such  support,  and  now  refuses  to 
make  any  such  claim.  She  was  certainly  at  liberty  to  sup- 
port her  children  gratuitously  out  of  her  own  property  if 
she  chose,  and  if  she  chooses  to  make  no  claim  therefor 
against  them  we  do  not  see  how  any  other  person  can  make 
such  claim. 
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IV.  Has  there  been  laches  which  will  bar  a  recovery? 
This  question  must  be  answered  in  the  negative.  As  be- 
tween the  trustee  of  an  express  trust  and  his  cestui  que  trusty 
the  statute  of  limitations  does  not  apply,  nor  does  any  bar 
in  analogy  thereto,  unless  the  full  period  of  limitation  has 
elapsed  since  the  denial  or  repudiation  of  the  trust.  Laches 
is  a  bar  in  analogy  to  the  statute  of  limitations.  Fawcett 
V.  FawceUy  85  Wis.  332. 

By  the  Court. —  Judgment  affirmed. 


Bbtttbb,  Appellant,  vs.  Lawe,  Bespondent. 

September  8— October  17 ,  189S. 

Vendor  and  purdhaaer  of  land:  Fraudulent  representation  ae  to  title: 

Eeeciesion. 

h  A  mere  reference  by  a  vendor  to  the  property  as  "my  land,*'  in  gen- 
eral conversations  with  the  vendee,  not  shown  to  have  had  any  refer- 
ence to  the  proposed  purchase,  is  not  such  a  fraudulent  representation 
of  good  title  as  will  support  an  action  to  rescind  the  sale  upon  fail- 
ure of  title,  even  though  the  vendee  may  testify  that  he  relied 
thereon. 

2.  Where  a  contract  for  the  sale  of  land  has  been  executed  by  delivery 
of  the  deed  and  payment  of  the  purchase-money,  and  there  is  noth- 
ing to  prevent  the  purchaser  from  taking  possession,  there  can  be 
no  rescission,  in  the  absence  of  fraud,  even  though  the  title  fails. 
The  remedy  is  on  the  covenants  of  the  deed. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

This  action  was  brought  to  rescind  a  warranty  deed  of 
conveyance  of  a  parcel  of  land  in  Kaukauna,  made  and  de- 
livered by  defendant  to  plaintiff,  July  15,  1890,  and  to 
recover  the  purchase  price  paid,  on  the  ground  that  defend- 
ant fraudulently  represented  that  he  had  title  thereto,  when 
in  fact  the  major  portion  thereof  was  a  public  park.  It 
appeared  that  the  defendant  was  the  original  owner  thereof, 
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and  had  been  in  continuous  possession  thereof  for  many- 
years,  and  was  so  in  possession  at  the  time  the  deed  was 
made  and  the  purchase  money  paid.  There  were  no  build- 
ings on  the  land,  but  it  was  fenced,  and  frequently  used, 
by  defendant's  pertnission,  for  church  and  society  picnics. 
The  plaintiff  took  no  actual  possession  of  the  land,  though 
there  appears  to  have  been  nothing  to  prevent  his  taking 
possession  if  he  chose.  Some  weeks  after  the  transaction  the 
city  of  Kaukauna  took  possession  of  the  major  part  of  the 
land,  claiming  that  it  had  been  dedicated  to  the  public  by 
the  making  and  recording  of  a  plat  in  1851.  Much  testi- 
mony was  introduced  as  to  this  and  subsequent  plats,  and 
as  to  alleged  acts  of  abandonment  by  the  city ;  but,  as  the 
questions  are  not  touched  upon  in  the  decision  of  the  case, 
there  is  no  necessity  to  state  the  testimony  in  detail.'  The 
plaintiff  claims  that  the  defendant  fraudulently  represented 
to  him  that  he  had  good  title  to  the  premises ;  that  he  re- 
lied on  such  representations;  that  defendant  had  no  title 
to  the  major  portion  of  the  premises ;  and  that  he  (plaintiff) 
is  consequently  entitled  to  rescind  and  recover  back  his 
purchase  nioney.  The  defendant  denies  any  fraudulent  or 
false  representations,  and  alleges  that  he  had  good  title  to 
the  whole  property.  The  court  found  that  the  defendant 
had  good  title  to  the  premises  and  made  no  false  represen- 
tations.   From  judgment  dismissing  the  complaint,  plaintiff 


The  cause  was  originally  argued  February  23,  1893. 

Humphrey  Pierce^  for  the  appellant. 

Damd  S.  Ordway,  for  the  respondent. 

On  March  21,  1893,  the  following  opinion  was  filed: 

"WiNSLOw,  J.  In  the  examination  of  this  case  two  ques- 
tions of  diflBculty  present  themselves  which  were  not  ade- 
quately argued  either  in  the  oral  argument  or  in  the  printed 
briefs.    These  questions  are  : 

1.  Did  the  taxation  of  the  loous  in  quo  as  the  property 
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of  Lawe  from  1878  to  1890,  in  connection  with  nonuser 
and  the  other  circumstances  shown,  operate  to  defeat  the 
public  rights  therein  either  by  way  of  abandonment  or  es- 
toppel? 

2.  Do  the  facts  shown  in  the  pleadings  and  proofs  con- 
stitute in  law  fraudulent  misrepresentation  or  concealment 
which  entitles  plaintiff  to  rescind,  after  delivery  of  deed 
and  payment  of  purchase  price? 

In  our  view  these  are  vital  questions  in  the  case,  and  we 
have  concluded  to  order  a  re-argument  of  these  two  ques- 
tions. 

By  the  Court, —  Ordered  accordingly. 

The  cause  was  re-argued  upon  the  above  questions,  Sep- 
tember 8, 1893. 
Humphrey  Pierce^  for  the  appellant. 
JDamd  S,  Ordway^  for  the  respondent. 
The  following  opinion  was  filed  October  17, 1893 : 

WiNSLow,  J.  We  find  it  unnecessary  to  decide  the  ques- 
tion as  to  the  sufficiency  of  defendant's  title  to  the  prem- 
ises, and  we  intimate  no  opinion  thereon.  We  affirm  the 
judgment  herein  because  no  representations  amounting  in 
law  to  fraudulent  representations  were  proven.  The  only 
representation  proven  by  the  plaintiff  to  have  been  made 
is  the  following,  taken  from  the  plaintifPs  own  evidence : 
"  Question.  Did  he  [defendant]  make  any  statements  to 
you  before  you  purchased  it  as  to  its  being  his?  Answer, 
He  did  always  in  any  general  conversations  I  had  with 
him.  He  always  called  it  *  my  pa/rh?  "  Upon  these  gen- 
eral statements  plaintiff  says  he  relied,  and  it  is  not  shown, 
either  by  admissions  in  the  pleadings  or  by  evidence,  that 
he  relied  on  anything  else. 

While  authorities  may  be  found  holding  that  a  direct 
false  representation  that  the  vendor  has  good  title  to  land 
sold,  relied  upon  by  vendee,  may  be  sufficient  to  sustain  an 
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action  to  rescind  the  sale,  we  are  confident  that  none  can 
be  found  holding  that  a  mere  reference  by  the  vendor  to 
the  property  as  "  my  land,"  in  general  conversations  with 
the  vendee,  will  support  such  an  -action,  even  though  the 
vendee  may  testify  that  hQ  relied  upon  such  expressions. 
Such  a  rule  would  convert  into  a  fraudulent  vendor  nearly 
every  person  who  sells  land  to  which  title  afterwards  fails. 
It  would,  in  effect,  supply  a  covenant  of  warranty  of  title 
in  every  real-estate  sale.  We  cannot  dignify  mere  general 
talk  of  the  kind  proven,  which  is  not  shown  to  have  had 
any  reference  to  the  proposed  purchase,  into  a  fraudulent 
ra  isrepresentation. 

The  element  of  fraud  being  entirely  eliminated  from  the 
transaction,  there  can  be  no  rescission,  even  though  the 
title  failed,  because  the  contract  had  been  executed  by  de- 
livery of  the  deed  and  payment  of  the  purchase  money, 
and  there  was  nothing  to  prevent  the  plaintiff  from  taking 
possession.  McLennan  v.  Prentice^  85  Wis.  427.  Under 
such  circumstances  the  plaintifPs  remedy  is  by  action  on 
the  covenants  of  the  deed. 

By  the  Court. —  Judgment  affirmed. 


RrroHiE,  Respondent,  vs.  Catlin  and  another^  Appellants. 

September  11  —  Octcher  17, 189S, 

Deed:  Extrinsic  evidence  to  aid  description:  Plat 

In  ejectment  the  complaint  described  the  land  as  lots  194, 196,  and  198, 
West  Sixth  street,  in  the  city  of  Superior,  and  upon  the  town  site 
of  Superior  as  said  town  site  has  been  surveyed  and  platted  and  the 
plat  thereof  recorded.  A  tax  deed,  dated  in  1866,  upon  which 
plaintifiTs  title  rested,  purported  to  convey  "  West  Sixth  street,  lots 
194,  196,  198,  in  the  town  of  Superior."  Held,  that  although  ju- 
dicial notice  could  be  taken  of  the  fact  that  the  territory  of  the  town 
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is  now  embraced  in  the  city,  yet  the  description  in  the  deed  did  not, 
by  itself,  show  that  it  referred  to  the  land  in  suit  That  description 
could,  however,  be  aided  by  extrinsic  evidence. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

Ejectment  to  recover  three,lots  in  the  city  of  Superior. 
The  complaint  describes  the  property  as  situated  in  Doug- 
las county,  and  "known  as  lots  194,  196,  and  198  West 
Sixth  street,  in  the  city  of  Superior,  and  upon  the  town 
site  of  Superior  as  the  said  town  site  of  Superior  has  been 
surveyed  and  platted  and  the  plat  thereof  recorded  in  the 
ofBce  of  the  register  of  deeds  for  said  Douglas  county." 
The  plaintiff's  title  rested  on  a  tax  deed  from  Douglas 
county,  dated  December  3, 1866,  and  duly  recorded  on  the 
same  day.  It  was  admitted  on  the  trial  that  the  land  in 
question  was  vacant  from  the  time  of  the  recording  of  the 
tax  deed  until  July,  1891,  when  defendants  took  possession. 
It  was  also  admitted  on  the  trial  that  the  original  owner 
of  the  lots  in  question  did  not  pay  any  taxes  thereon  for 
more  than  four  years  next  preceding  the  recording  of  the 
tax  deed,  and  that  the  grantee  in  the  tax  deed  paid  all 
taxes  on  the  lands  since  the  recording  of  the  tax  deed,  and 
for  more  t  u  u  three  years  thereafter,  and  that  the  title  of 
said  grantee  has  been  duly  conveyed  to  the  plaintiff. 

The  tax  deed  was  introduced  in  evidence,  against  the 
objection  that  it  was  not  fair  on  its  face  and  did  not  de- 
scribe the  lands  described  in  the  complaint.  It  is  not 
deemed  necessary  to  insert  the  deed  in  fulL  The  descrip- 
tion contained  in  the  deed  is  as  follows : 

"  The  following  described  pieces  or  parcels  of  land  lying 

and  being  in  the  county  of  Douj;la8,  state  of  Wisconsin, 

to  wit: 

West  Sixth  street,  lots  194;  total  amount,  $10.56, 
196;  110.66, 

198;  $10.56^ 

—  in  the  town  of  Superior." 
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The  action  was  tried  without  jury,  and  the  court,  after 
finding,  among  other  things,  the  facts  above  set  forth,  sub- 
stantially found  that  the  tax  deed  was  fair  on  its  face;  also 
as  follows:  **that  the  lots  in  question  were  in  the  town  of 
Superior  at  the  time  of  the  assessment  of  said  taxes  and  at 
the  time  of  said  tax  sale;  and,  as  indicated  by  the  descrip- 
tion, were  tracts  of  land  in  a  platted  town  site  in  said  town 
of  Superior,  which  has  since  been  included  within  and 
forms  a  part  of  the  territory  within  the  city  of  Superior. 
There  being  no  proof  that  any  other  descriptions  of  land 
designated  as  *  lots  194, 196, 198,  West  Sixth  street '  existed 
in  said  town  of  Superior  at  the  time  of  the  assessment  of 
taxes  and  the  tax  sale  upon  which  said  tax  deed  was  based, 
the  presumption  arises,  and  I,  find  the  fact  to  be,  that 
the  lands  described  in  the  complaint  and  the  lands  de- 
scribed in  said  tax  deed  are  identical,  and  that  the  de- 
scription, as  contained  in  said  tax  deed^  is  definite  and 
unambiguous.  That  the  various  statutes  of  limitation  of 
this  state  applicable  to  this  case  to  bar  any  claim  of  the 
original  owner  to  the  premises  in  question  as  against  the 
plaintiffs  title  under  said  tax  deed,  were  properly  pleaded 
by  plaintiff,  and  he  insisted  upon  the  trial  that  all  claims 
on  the  part  of  the  defendants  as  against  his  title  under  said 
tax  deed  are  barred  by  the  sftatutes  of  limitations  of  this 
state,  applicable  to  the  subject." 

As  conclusions  of  law  the  court  found  that  the  deed  was 
not  void  for  'uncertainty,  but  was  vitlid ;  that  the  statutes 
of  limitations  are  a  complete  bar  to  defendants'  claim  of 
title,  and  that  plaintiff  is  the  owner  in  fee  of  the  lands  de- 
scribed in  the  complaint.  From  judgment  on  the  finding, 
defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Catlvn  <&  Butler 
and  Ourl  C.  Pope^  and  oral  argument  by  Mr.  Pope. 

H.  N.  Setzevy  for  the  respondent. 
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W1N8LOW,  J.  "We  entirely  agree  with  the  circuit  judge 
in  his  conclusion  that  the  plaintifTs  tax  deed  is  fair  on  its 
face,  and  we  shall  spend  no  time  discussing  this  question. 

There  is  another  question  in  the  case,  however,  upon 
which  we  think  the  circuit  judge  erred.  The  land  sued 
for  is  described  in  the  complaint  as  lots  194,  196,  and  198, 
West  Sixth  street,  in  the  city  of  Superior,  and  upon  the  town 
nte  of  Superior  as  the  soAd  town  site  has  been  8U7*veyed  and 
platted  and  the  plat  thereof  recorded.  The  tax  deed  upon 
which  plaintiffs  title  is  founded  describes  the  property  as 
certain  lots  in  the  county  of  Douglas,  to  wit,, "  West  Sixth 
street  lots  194,  196,  and  198,  in  the  town  of  Superior." 
Doubtless  the  court  was  right  in  taking  judicial  notice  of 
the  fact  that  the  territory  of  the  town  of  Superior  is  now 
included  within  the  limits  of  the  city  of  Superior,  but 
even  then  it  cannot  be  said,  looking  at  the  language  of 
the  deed  alone,  that  the  lots  named  are  on  the  town  site 
of  Superior  as  surveyed,  platted,  and  recorded,  or  in  fact 
that  there  was  such  a  town  site  in  existence.  The  land 
cannot  be  located  by  the  description  in  the  deed  alone. 
Can  the  deed  be  aided  by  extrinsic  evidence?  We  think 
that  it  can.  By  its  reference  to  a  street,  and  to  numbered 
lots  upon  such  street,  we  think  there  is  a  clear  reference 
to  some  recorded  plat ;  and,  such  being  the  case,  we  think 
the  description  could  be  aided  by  extrinsic  proof,  as  in 
Reinha/rt  v.  Oconto  Co,  69  Wis.  352.  If  it  was  shown  b}^ 
evidence  that  there  was  in  1866  a  recorded  plat  within  the 
then  limits  of  the  town  of  Superior  containing  lots  an- 
swering to  the  description  in  the  deed,  and  no  other  re- 
corded plat  within  such  limits  containing  lots  answering  to 
the  calls  of  the  deed,  we  think  that  this  evidence  would 
render  it  certain  that  the  description  in  the  deed  referred 
to  such  lots.  But  there  was  no  evidence  of  the  kind.  The 
court  presumed  these  fapts,  because  there  was  no  evidence 
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to  the  contrary.  This  was  reversing  the  rules  of  evidence. 
The  plaintiff  must  recover,  if  at'  all,  on  the  strength  of 
his  own  title.  Extrinsic  evidence  being  absolutely  neces- 
sary to  show  that  the  descriptions  in  the  deed  referred  to 
the  lots  for  which  he  sues,  the  plaintiff  must  introduce  such 
evidence  in  making  his  case. 

This  view  necessitates  reversal.  No  other  points  require 
attention. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial 


Tatlob,  Respondent,  vs.  Matteson,  Appellant. 

September  11  —  October  17, 189S. 

(1)  Res  ad  judicata :  Judgment  on  demurrer,  (^-5)  Corporations:  Agree- 
ment hystockTiolders  to  indemnify  indorser  of  notes:  Unauthorized 
acts  by  indorser  as  president:  Ratification:  Accounting:  Counter- 
claim: Parties. 

1.  A  judgment,  upon  demurrer,  dismissing  a  complaint  on  the  ground 

that  it  was  insufficient  by  reason  of  the  omission  of  an  essential 
allegation^  is  not  a  bar  to  another  action,  the  complaint  in  which 
contains  such  allegation. 

2.  Stockholders  in  a  corporation  having  by  a  written  contract  severally 

agreed  to  indemnify  such  stockholders  as  were  or  should  become 
liable  upon  the  paper  of  the  company  as  indorsers,  each  to  con- 
tribute in  proportion  to  the  stock  held  by  him,  it  is  immaterial,  in 
an  action  upon  such  contract  against  one  who  executed  it  uncon- 
ditionally, that  other  parties  signed  it  upon  cx>ndition  that  it  should 
be  binding  on  them  only  if  signed  by  all  who  were  named  therein. 

S.  The  fact  that  the  plaintiff  in  such  action  had  received  an  increase  in  * 
his  salary  as  president  of  the  company,  as  a  consideration  for  in-  - 
dorsing  paper  of  the  company,  does  not  preclude  him  from  resort- 
ing to  the  contract  of  indemnity. 

4  Th(B  fact  that  plaintiff  as  president  issued,  and  personally  indorsed, 
notes  of  the  company  beyond  the  limit  fixed  in  the  contract  of  in- 
demnity, without  authority  from  the  corporation,  and  that  tUo 
Vol.86— 8 
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assets  of  the  corporation  were  by  its  authority  applied  to  the  pay- 
ment of  the  notes  issued' in  excess  of  said  limit  instead  of  the  notes 
within  the  terms  of  the  contract  of  indemnity,  at  a  time  when  the 
•  corporation  was  in  fact  insolvent,  is  not  a  (defense  to  an  action  on 
the  contract,  since  the  corporation,  whether  solvent  or  not,  had  the 
power  to  ratify  and  to  pay  the  notes  so  given  by  plaintiff,  and  de- 
fendant, not  being  a  creditor  of  the  corporation,  could  not  be  heard 
to  question  its  action  in  that  behalf. 
6.  In  an  action  at  law  upon  the  contract  of  indemnity  defendant  could 
not  set  up  a  counterclaim  for  an  accounting  by  plaintiff  as  to  un- 
authorized or  improper  acts  done  by  him  as  president  of  the  cor- 
poration, because  the  right  of  action  in  respect  thereta  if  any,  is  in 
the  corporation,  and  it  is  a  necessary  party  to  the  litigation  thereof,^ 
but  is  not  a  necessary  party  to  the  litigation  of  plaintiff's  demand. 

APPEAL  from  the  Circuit  Court  for  Jackson  County. 

This  is  an  appeal  from  a  judgment  against  the  defendant 
upon  the  agreement  set  out  in  the  case  of  Taylor  v.  Coon^ 
79  Wis.  78,  79,  in  which  case  the  complaint  was  held 
"  fatally  defective,  in  that  it  did  not  aver  that  the  plaintiff 
had  paid  the  obligations  upon  which  he  was  indorser,  or 
had  suffered  any  loss  or  damagb  by  reason  of  his  indorse- 
ments." 79  Wis.  86.  A  former  action  had  also  been 
brought  by  the  plaintiff  against  the  defendant,  the  com- 
plaint in  which  was  defective  for  the  reason  above  men- 
tioned, but  the  defendant  had  answered  it,  setting  forth 
various  defenses  and  counterclaims,  to  certain  of  which 
counterclaims  the  plaintiff  demurred  for  want  of  suflBcient 
statements  of  fact  to  constitute  counterclaims,  etc.,  and  for 
other  reasons.  After  the  decision  of  this  court  in  Taylor 
V.  Coon^  supra^  the  circuit  xjourt  "  sustained  the  demurrer 
as  a  demurrer  to  the  complaint,"  and  adjudged  it  "  to  be 
insufficient,  as  not  stating  facts  sufficient  to  constitute  a 
cause  of  action,"  and  final  judgment  was  given  in  favor  of 
the  defendant  on  said  demurrer,  reciting,  among, other 
things,  that  the  court  '^  adjudged  that  the  said  demurrer 
reached  back  to  the  complaint,    .    .    .    that  the  complaint 


Digitized  by  VnOOQ IC 


Wis.]  august  TERM,  1893.  115 

Taylor  t&  MattesozL 

fails  to  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  defendant  is  entitled  to  judgment  sustaining 
said  demurrer  as  a  demurrer  to  said  complaint,"  etc. ;  and 
judgment  of  dismissal  of  the  complaint  followed. 

The  complaint  in  this  action  was  the  same  as  that  in  the 
former  case,  with  the  allegation  added  that  the  plaintiff  had 
paid  the  notes  of  the  Hudson  Lumber  Company  in  full,  so 
indorsed  by  him  and  mentioned  in  the  complaint,  amount- 
ing to  $19,000,  for  want  of  whiqh  allegation  his  former 
complaint  had  been  dismissed. 

The  defendant  set  up  various  defenses  and  counterclaims, 
the  matters  relied  on  being: 

First  That  the  judgment  in  the  previous  action  was  a 
bar  to  the  present  complaint. 

Second.  That  the  plaintiff  presented  the  paper  in  ques- 
tion, which,  it  had  been  agreed  was  to  be  signed  by  all  the 
stockholders  of  the  Hudson  Lumber  Company,  to  him  for 
signature,  requesting  him  to  sign  it;  that  the  plaintiff  rep- 
resented to  the  defendant  that  all  of  said  stockholders  were 
going  to  sign  it,  and  the  defendant  said  that  he  would  not, 
unless  it  was  so  signed;  that  it  was  understood  that,  unless 
all  of  said  stockholders  signed  it,  it  would  not  be  binding 
upon  any  of  them  or  this  defendant,  and  the  plaintiff 
promised  him  that,  if  he  signed  it,  it  should  not  be  of  any 
farce  or  effect  until  signed  by  each  of  said  stockholders; 
that,  relying  upon  these  assurances  and  statements,  he 
signed  the  same;  that  D.  C.  flill^  D.  C.  Davis  &  Sons,  and 
George  R  Jones,  who  were  stockholders  in  all  to  the 
amount  of  eighty-five  shares,  and  were  men  of  means  and 
financially  responsible,  were  not  requested  to,  and  did  not, 
sign  the  same. 

Third.  That  the  plaintiff,  since  more  than*  a  year  prior 
to  the  execution  of  said  agreement,  had  been  president,  one 
of  the  directors,  and  general  manager  of  all  the  business 
and  affairs  of  the  company,  and  that  he  bad  been  guilty  of 
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disregard  of  the  duties  of  his  trust,  and  through  his  Delect, 
inattention  thereto,  and  gross  mismanagement  on  his  part, 
the  capital  stock  of  the  company,  which  was  fully  paid  in, 
had  been  dissipated,  lost,  and  wasted,  except  that  he  had 
applied  funds  and  property  of  said  company  in  payment  of 
debts  of  said  company  contracted  by  him,  and  for  which  he 
had  become  liable,  but  not  covered  by  the  agreement  set 
forth  in  the  complaint,  leaving  unpaid  the  notes  mentioned 
in  said  complaint;  that  it  was  his  duty  to  have  applied  said 
funds  to  the  payment  of  the  notes  upon  which  the  plaintiff 
became  liable  as  indorser,  and  claimed  to  have  been  within 
the  terms  of  the  agreement  on  which  the  action  was 
founded ;  that  the  funds  of  the  said  corporation  had  been 
used  by  the  plaintiff  in  paying  off  debts  and  liabilities  in- 
curred by  him  without  its  knowledge  or  consent  or  that  of 
the  board  of  directors,  so  that  the  burden  of  paying  the 
notes  mentioned  in  the  complaint  was  wrongfully  and  un- 
justly attempted  to  be  cast  upon  the  defendant  and  other 
stockholders  who  signed  said  agreement. 

Fourth.  By  way  of  counterclaim,  that  as  such  president 
the  plaintiff  took  exclusive  control  and  management  of  the 
business,  affairs,  property,  and  funds  of  the  company,  and 
ignored  its  board  of  directors,  and  assumed  the  powers  and 
functions  of  said  board,  and  made  contracts  and  improperly 
incurred  debts  to  the  amount  of  $50,000,  without  any  au- 
thority from  the  company,  and  charged  that  the  plaintiff 
had  converted  to  his  own  use,  as  such,  property  of  the  com- 
pany to  the  value  of  $30,000 ;  that  he  had  made  false  and 
misleading  reports  and  statements  to  the  stockholders,  to 
their  great  detriment,  and  that  in  1883,  though  said  com- 
pany was  insolvent  to  the  knowledge  of  the  plaintiff,  he 
concealed  thUt  fact  from  the  other  stockholders,  and  de- 
clared and  paid  a  dividend  of  five  per  cent,  on  the  stock, 
without  the  authority  of  the  board  of  directors ;  and  prayed, 
among  other  things,  that  the  plaintiff  be  declared  and  coni- 
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pelled  to  render  an  account  of  all  his  doings  and  transac- 
tions, and  to  apply  said  money  and  property  to  pay  oflf  the 
notes  mentioned  in  the  complaint,  and  to  make  good  the 
losses  of  the  company  sustained  as  aforesaid. 

Fifth.  By  way  of  counterclaim,  that  the  plaintiff  is  the 
holder  of  $10,000  stock  in  the  Hudson  Sawmill  Company 
of  Hudson,  Wis.,  which  became  a  purchaser  of  the  real  es- 
tate of  the  Hudson  Lumber  Company;  that  said  stock  was 
paid  for  by  plaintiflF  out  of  the  property  of  said  lumber 
company,  without  defendant's  knowledge  or  consent,  while 
the  plaintiff  was  such  president,  director  and  general  man- 
ager, and  that  said  stock  ought  to  be  adjudged  to  be  held 
by  him  in  trust  to  be  sold  to  apply  in  payment  of  the  notes 
mentioned  in  the  complaint ;  that  the  plaintiflF  lives  in  Wash- 
ington, D.  C,  and  defendant  has  repeatedly  and  in  good 
faith  demanded  the  board  of  directors  of  the  Hudson  Lum- 
ber Company  to  bring  an  action  in  the  name  of  the  said 
company  against  the  plaintiff  for  an  accounting  in  respect 
to  all  the  matters  aforesaid,  and  to  recover  from  the  plaint- 
iflf  the  loss  and  damage  sustained  by  him  by  reason  of  such 
alleged  negligence,  misconduct,  and  breach  of  trust,  and  to 
recover  from  him  the  value  or  the  proceeds  of  the  property 
so  converted  to  his  own  use,  as  well  as  the  value  of  said 
stock  so  obtained  and  received,  or  so  much  thereof  as  might 
be  necessary,  to  be  applied  in  payment  of  the  notes  men- 
tioned in  the  complaint,  but  this  the  board  of  directors  re- 
fused to  do ;  that  the  said  stockholders  are  under  the  control 
and  direction  of  the  plaintiff,  and  decline  and  refuse  to  act ; 
that  the  Hudson  Lumber  Company  is  an  insolvent  corpora- 
tion, and  primarily  liable  on  said  obligations ;  that  it  is  neces- 
sary for  the  protection  of  defendant  to  have  the  benefit  of 
the  claims  existing  in  favor  of  the  corporation  against  said 
Taylor;  that  the  Hudson  Lumber  Company  is  a  necessary 
party  to  the  action,  without  whose  presence  a  complete 
determination  of  the  controversy  cannot  be  had ;  and  that 
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the  defendant  is  the  owner  of  fifteen  shares  of  the  stock  of 
the  corporation,  and  the  total  number  of  shares  is  500,  of 
the  par  value  of  $100  each. 

It  was  also  contended  that,  as  the  plaintiff  accepted  an 
increase  of  salary  of  $600  per  annum  as  a  consideration  for 
indorsing  the  paper  of  the  Hudson  Lumber  Company,  he 
had  no  right  of  recourse  against  the  company  nor  upon  the 
obligation  on  which  the  action  is  brought. 

Application  was  made  to  the  court  for  an  order  to  bring 
in  the  Hudson  Lumber  Company  as  a  party  defendant,  but 
the  court  denied  it,  and  the  defendant  appealed  from  the 
order. 

It  appeared  that  the  plaintiff  ceased  to  do  business  as 
president  and  manager  of  the  company  in  October,  1889, 
and  it  was  then  resolved  by  the  stockholders  that  the  com- 
pany close  its  operations,  sell  out  and  convey  its  property, 
and  apply  the  proceeds,  or  so  much  as  might  be  necessary, 
to  the  payment  of  the  company's  indebtedness,  and  ap> 
pointed  Amos  E.  Jefferson  as  its , agent  to  represent  the 
company  in  negotiating  the  sale  of  its  property,  real,  per- 
sonal, and  mixed,  upon  such  terms  as  to  price,  etc.,  as  he 
.  should,  in  his  discretion,  deem  for  the  best  interests  of  the 
company,  and  he  was  authorized  and  requested  to  apply 
the  proceeds' to  the  payment  of  the  indebtedness  of  the 
company.  This  appears  to  have  been  adopted  immediately 
after  the  plaintiff  presented  a  statement  of  the  resources 
and  liabilities  of  the  company  and  of  its  business  of  the 
then  past  year. 

The  court  found  that  the  defendant,  for  a  good  and  val- 
uable consideration,  made  and  delivered  the  instrument  in 
writing  mentioned  and  set  forth  in  the  complaint,  with- 
out any  condition  being  attached  to  such  delivery ;  that 
the  plaintiff,  in  reliance  on  said  written  instrument,  in- 
dorsed notes  and  paper  of  the  Hudson  Lumber  Company 
mentioned,  to  a  large  amount,  and  on  the  5th  of  February, 
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1890,  he  was  liable  as  such  indorser  for  its  benefit  for  the 
full  sum  of  $19,000;  that  he  was  called  upon  to  pay,  and 
did  pay,  that  sum  on  such  paper  out  of  his  own  personal 
funds ;  that  he  then  had  no  money  or  funds  in  his  hands  or 
under  his  control  belonging  to  the  said  company  with  which 
he  could  have  paid  said  sum  or  any  part  thereof,  and  the 
Hudson  Lumber  Company  was  then  insolvent  and  had  no 
money,  property,  or  funds  with  which  to  pay  said  sum ; 
that  the  $19,000  was  borrowed  by  the  plaintiff  for  said 
Hudson  Lumber  Company  without  any  vote,  either  by 
its  directors  or  stockholders,  but  that  said  directors  and 
stockholders  had  acquiesced  in  and  ratified  such  action  on 
the  part  of  the  plaintiff;  that  D.  C.  Hill,  D.  C.  Davis  & 
Sons,  and  G.  R  Jones,  owners  of  shares  of  Stock  in  said 
Hudson  Lumber  Company,  did  not  sign,  nor  were  they  re- 
quested to  sign,  the  agreement;  that  the  plaintiff  was  pres- 
ident and  general  manager  of  its  business  affairs,  as  claimed ; 
that  the  plaintiff  did  not  release  the  defendant  from  the 
obligation  incurred  by  signing  and  delivering  the  instru- 
ment set  forth' in  the  complaint;  that  the  defendant  was 
the  owner  of  fifteen  shares  of  stock  of  the  600  shares  8f 
the  company,  and  his  proportional  liability  for  said  $19,000 
was  $507,  with  interest  from  February  5,  1890,  amounting 
to  $687,  for  which  sum  judgment  was  given. 

Such  other  facts  as  are  material  appear  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Bashford  cfe  Dis- 
7iey^  attorneys,  and  H.  H.  Hayden^  of  counsel,  and  a  sep- 
arate brief  by  i?.  M.  Bashfo7'dy  of  counsel,  and  oral  argu- 
ment by  J.  TT.  BashfordsjiA  R.  M,  Bashford.  To  the  point 
that  the  former  judgment  is  a  bar  to  this  action,  they  cited 
BisseU  V.  Spring  Valley,  124  U.  S.  225;  Alley  v.  Nott,  111 
U.  S.  472;  Z^T?^  u  McConhey^  76  Iowa,  47;  Clemins  v, 
Clemins,  37  N.  Y.  74;  Cutler  v.  Wright^  22  id.  474;  Carlin 
V.  Braekettj  38  Minn.  307;  1  Herman,  Estoppel,  sees.  122, 
123,  125;  21  Am.  &  Eng.  Ency.  of  Law,  216;  Oregmian  R, 
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Co.  V.  Oregon  R.  i&  JV.  Co,  27  Fed.  Rep.  283;  Outramv. 
Morewood,  3  East,  358;  Greatherd  v.  Bromley,  7  T.  R  455; 
Henderson  v.  Henderson j  3  Hare,  115;  Stafford  v.  Clark,  2 
Ring.  382;  Miller  ^.  Covert,  1  Wend.  487;  Bagot  v.  Will- 
iains,  3  Rarn.  &  C.  241 ;  Roberts  v.  Heim,  27  Ala.  678;  Ellis 
V.  N.  P.  R.  Co.  80  Wis.  459;  Edgar  v.  Buck,  65  Mich.  356; 
Boxichaud  V.  Bias,  3  Denio,  244;  Perkins  v.  Moore,  16  Ala. 
17;  Robinson  v.  Howard,  5  Cal.  428;  Aurora  City  v.  West, 
7  Wall.  99 ;  Beloit  v.  Morgan,  id.  619 ;  Goodrich  v.  Chicago, 
5  id.  573;  Thompson  v.  Myrick,  24  Minn.  11;  Harris  v. 
Ha/rris,  36  Rarb.  88,  94;  Evihury  v.  Conner,  3  N.  Y.  522; 
Richards  v.  Allis,  82  Wis.  509 ;  Wilson  v.  Ray,  24  Ind.  156 ; 
Nispel  V.  Laparle,  74  111.  306 ;  Ruegger  v.  I.  ib  St.  L.  R.  Co. 
103  id.  449 ;  Ya/rdandvngham  v.  Ryan,  17  id.  25 ;  Collins  v. 
Bennett,  46  N.  Y.  490;  Jacobson  v.  Miller,  41  iMich.  90,  99; 
La^npen  v.  Kedgewin,  1  Mod.  207;  Smith  v.  Homsby,  70 
Ga"  552 ;  Van  Vleet,  Collateral  Attack,  29.  Ry  accepting 
an  increase  of  salary  on  account  of  his  being  responsible 
for  the  money  borrowed,  plaintiff  rendered  himself  person- 
ally liable  for  the  entire  amount,  and  thereby  released  this 
difendant.  More  v.  Howland,  4  Denio,  264;  ElweU  t\ 
Chamberlin,  31 N.  Y.  611 ;  Tyler,  Usury,  95 ;  Rrandt,  Surety- 
ship, 235,  236 ;  OoMey  v.  Boorman,  21  Wend.  588 ;  Ketchum 
V.  Barber,  4  Hill,  224,  235;  Cooper  v.  Page,  24  Me.  75; 
SUvey  V.  Dowdl,  53  111.  260. 

Ray  S.  Reid,  for  the  respondent 

PiNNEY,  J.  1.  It  has  long  been  settled,  as  declared  by 
De  Grey,  C.  J.,  in  the  Duchess  of  Kingston's  Case,  that  "  the 
judgment  of  a  court  of  concurrent  jurisdiction  directly  upon 
the  point  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive  be- 
tween the  same  parties  upon  the  same  matter  directly  in 
question  in  another  court."  2  Smith,  Lead.  Cas.  pt.  2,  p.  735. 
Identity  of  the  subject  matter  is  indispensable  in  order  that 
the  decision  in  the  first  action  shall  be  effective  as  an  estop- 
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pel  in  the  second.  But  a  considerable  difference  has  been 
expressed  upon  the  extent  of  the  estoppel,  some  cases  hold- 
ing that  it  extends  only  to  the  point  actually  decided,  and 
that,  where  the  record  is  indefinite  in  that  respect,  parol 
evidence  is  competent  to  make  it  plain.  Other  cases,  and 
perhaps  a  decided  preponderance  of  modern  authority,  are 
to  the  effect  that  the  estoppel  of  the  first  suit  is  coextensive 
with  the  issue  in  it,  and  extends  to  whatever  might,  with 
proper  diligence,  have  been  brought  forward  and  litigated 
under  the  pleadings  in  it.  In  this  case,  however,  there  is 
no  uncertainty  as  to  the  point  decided  in  the  first  action. 
The  record  on  the  subject  is  explicit,  and  excludes  all  pre- 
sumption that  might  otherwise  be  held  to  exist  that  any 
other  matter  than  the  insufficiency  of  the  complaint  in  that 
action  was  adjudged  in  it.  It  is  plain  that  there  is  no  legal 
identity  between  the  alleged  cause  of  action  relied  on  in 
the  first  complaint  and  the  one  set  out  in  the  second.  The 
judgment  in  the  former  case  goes  expressly  on  the  ground 
that  the  complaint  in  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  upon  that  ground  and 
consideration  only,  and  this  is  necessarily  the  extent  of  the 
estoppel,  namely,  that  the  facts  stated  in  the  complaint  did 
not  entitle  the  plaintiff  to  recover.  But  in  the  second  ac- 
tion there  is  a  new  complaint,  stating,  in  addition  to  the 
facts  included  in  the  former  one,  such  other  facts  as  are 
necessary  to  constitute  a  perfect  cause  of  action.  The 
diversity  between  the  cases  is  apparent.  The  first  com- 
plaint did  not  state  a  cause  of  action,  but  the  second  one 
does.  Under  the  first  complaint,  evidence  could  not  be 
received  to  establish  a  right  of  recovery,  because,  as  this 
court  had  held  in  Taylor  v.  Coon^  79  Wis.  76,  it  was  fatally 
defective;  while  under  the  second  complaint  the  rights  of 
the  plaintiff  may  be  fully  established  and  adjudged,  it  being 
alleged  therein  that  the  plaintiff  had  paid  the  notes  indorsed 
by  him.    The  case,  therefore,  now  before  the  court  is  a  new 


Digitized  by  VnOOQ IC 


122  SUPREME  COURT  OF  "WISCONSIN.         [86 

Taylor  ts.  Matteson. 

one,  upon  which  judgment  has  never  been  given,  and  it  is 
in  no  proper  or  legal  sense  identical  with  the  matter  alleged^ 
in  the  other.  The  judgment  did  not,  and  could  not,  there- 
fore, from  the  nature  of  things,  determine  that  he*  had  no 
case  and  should  not  have  judgment  in  a  subsequent  action 
wherein  he  alleged  such  payment,  and  on  grounds  not  dis- 
closed in  the  first. 

But  the  precise  question  has  been  decided  in  Docter  v, 
Furchy  76  Wis.  153,  where  a  judgment  that  the  plaintiflTs 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  by  reason  of  the  omission  of  certain  essential 
allegations,  was  held  not  to  be  a  bar  to  another  action  by 
the  same  plaintiff  in  the  complaint  in  which  the  defects  in 
the  former  one  are  supplied,  and  that  case  is  decisive  against 
the  bar  invoked'  by  the  defendant  in  this.  In  1  Freeman, 
Judgments  (sec.  267),  it  is  said  that  "  if  the  court  decides 
that  the  plaintiff  has  not  stated  facts  sufficient  to  constitute 
a  cause  of  action,  or  that  his  complaint  is  otherwise  liable 
to  any  objection  alleged  against  it,  such  decision  does  not 
extend  to  any  issue  not  before  the  court  on  the  hearing  of 
the  demurrer.  It  leaves  the  plaintiff  to  present  his  com- 
plaint in  another  action,  so  corrected  as  to  be  no  longer 
vulnerable  to  the  attack  made  in  the  former  suit."  And 
many  cases  are  cited  in  a  note  in  support  of  this  conclusion. 

In  Gilman  v.  Hives,  10  Pet.  298, 301,  it  was  held  (Stobt,  J., 
delivering  the  opinion)  '*  that  a  judgment  that  a  declaration 
is  bad  in  subst<ance  can  never  be  pleaded  as  a  bar  to  a  good 
declaration  for  the  same  cause  of  action.  The  judgment  is 
in  no  just  sense  a  judgment  on  the  merits."  The  cases  of 
Walden  v.  Bodley,  14  Pet.  156;  Hughes  v.  U.  S.  4  Wall. 
237 ;  Oould  v.  K  cfc  C.  R.  Co.  91  U.  S.  526 ;  and  Wiggins  Ferry 
Co.  V.  0.  cfe  3f.  R.  Co.  142  U.  S.  410,—  are  all  to  the  same 
effect;  and  the  same  view  is  maintained  in  Birch  v.  Fu7iky 
2  Met.  (Ky.),  544;  Stowell  v.  Chamberlain,  60  N.  Y.  272; 
BracJcett  v.  Iloitt,  20  N.  H.  257;  Schindd  v.Suman,  13  Md. 
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310 ;  S^nalley  v.  Edey,  19  111.  207 ;  Kitired^e  v.  Hotu  58  K  H,- 
191.  It  is  well  settled  that  the  estoppel  of  an  adjudication 
made  on  grounds  of  a  purely  technical  character,  and  whsre 
ths  merits  could  not  come  in  queation^  is  limited  to  the  point 
actually  decided,  and  will  not  preclude  a  subsequent  action 
brought  in  a  way  to  avoid  the  objection  which  proved  fatal 
in  the  first.  Hughes  v.  Blake,  1  Mason,  519 ;  Oreely  v.  Smith, 
1  Woodb.  &  M.  181;  Carm^ny  v.  Hooher,  5  Pa.  St.  305; 
Wilbur  V.  Gilr/iore,  21  Piclc  253;  Vanlandinghani  v,  Ryan,, 
17  111.  26;  Harding  v.  Hale,  2  Gray,  399.  It  is  clear,  there- 
fore, both  upon  principle  and  autiiority,  that  the  judgment 
in  the  first  action  was  not  a  bar  to  the  complaint  in  the  sec- 
ond ;  and,  as  the  judgment  in  the  first  action  was  given  and 
rested  solely  on  the  insufficiency  of  the  complaint,  it  did 
not  establish  judicially  the  truth  of  either  of  the  counter- 
claims demurred  to.  Whether  the  defendant  might  have 
proceeded  on  them  it  is  not  material  to  consider,  as  he  cho^e 
to  take  a  judgment  dismissing  the  action  without  obtaining 
any  adjudication  as  to  their  merits. 

2.  In  the  c^ise  of  Taylor  v.  Coon,  79  Wis.  76,  we  had  oc- 
casion te  construe  and  consider  the  legal  effect  of  the  writ- 
ing upon  which  this  action  is  founded,  and  it  was  held,  in 
substance,  that  an  action  such  as  this  was  a  legal  action 
upon  a  contract  of  indemnity;  that  as  it  was  a  contract 
between  the  stockholders  of  the  company,  by  which  each 
signer  '•  agrees  with  all  the  others,  and  each  with  such 
stockholders  "  as  then  were  or  should  become  liable  upon 
the  company's  paper  as  indorsers  or  otherwise,  "  that  each 
of  said  parties  will  so  indemnify,  protect,  and  save  harm- 
less such  stockholders ''  so  liable  or  becoming  liable  on  such 
paper,  "in  proportion  of  each  of  said  stockholders'  owner- 
ship of  said  stock,  and  to  that  end  will,  upon  the  demand 
of  any  one  or  more  of  said  stockholders  who  shall  be  called 
upon  as  indorsers  to  pay  such  paper,  contribute  in  propor- 
tion to  the  stock  held  by  him,"  the  contract  of  indemnity 


Digitized  by  VnOOQ IC 


124  SUPEEME  COUKT  OF  WISCONSIN.  [86 

Taylor  va  Matteson. 

was  therefore  to  be  construed  as  severa49  as  respects  each 
of  the  parties  signing  it,  and  that  any  one  of  them  who 
has  a  valid  claim  thereon  against  the  others  may  maintain 
a  separate  action  upon,  it,  against  any  one  so  liable  for  his 
proper  proportion  thereof,  without  joining  the  others  as 
defendants;  that  a  delivery  of  such  contract  to  indemnify 
against  loss  or  damage  by  reason  of  liability  as  indorser,  by 
one  who  has  signed  it,  to  another  of  the  signers,  was  a  con- 
sent that  it  should  be  binding,  on  him,  although  not  signed 
by  all  who  are  named  in  the  body  of  the  instrument  as 
parties.  The  testimony  of  the  defendant  shows  that  he 
executed  and  delivered  the  agreement  in  question  to  the 
plaintiff  unconditionally,  and  irrespective  of  whether  it 
should  or  should  not  be  signed  by  all  the  parties  named  in 
it.  Of  the  eighteen  persons  who  executed  it,  the  defend- 
ant appears  to  have  been  the  last  signing  it.  He  describes 
what  occurred  at  the  time  as  follows :  "  I  went  into  Spoon- 
er's  office,  and  Taylor  said,  '  There  is  that  bond.  We  want 
you  to  sign  it.'  I  looked  it  over  casually,  and  signed  it. 
Spooner  turned  to  his  stenographer,  and  said,  '  Insert  MaU 
teson^s  name  in  the  bond ;'  and  he  inserted  it,  and  I  signed 
it  and  got  up  and  walked  out."  He  makes  no  claim  in  liis 
testimony  that  he  mad^  or  stated  any  condition  about 
signing  and  delivering  the  instrument.  It  is  wholly  imma- 
terial what  either  of  the  other  signers  may  have  said  or 
insisted  on  when  they  signed  what  was,  as  to  each  of  them, 
as  well  as  the  defendant,  a  separate  contract,  as  much  so 
as  if  there  had  been  as  many  separate  papers  as  there  were 
signers  of  the  paper  in  question. 

3.  The  fact  that  the  plaintiff  received  an  increase  of  sal- 
ary of  $600  per  annum  for  indorsing  the  paper  of  the  com- 
pany does  not  prevent  him  from  having  recourse  upon  the 
company  as  the  maker  of  the  paper,  or  from  resorting  to 
the  agreement  of  indemnity  in  question.  The  $600  was 
paid  him  for  assuming  the  risk  of  indorsing  the  paper,  and 
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not  as  a  consideration  for  foregoing  his  rights  and  remedies 
as  an  indorser  in  that  behalf.  This  seems  to  be  too  plain 
for  argument. 

4.  It  is  not  denied  that  the  notes  indorsed  by  the  plaint- 
iff, and  paid  by  him,  were  within  the  terms  of  the  defend- 
ant's contract  of  indemnity;  but  it  is  claimed  that  the 
plaintiflF,  as  president  of  the  corporation,  issued  and  person- 
ally indorsed  notes  to  an  amount  exceeding  the  $25,000 
limit  fixed  in  the  agreement,  without  any  authority  of  the 
corporation,  and  that  the  property  and  assets  of  the  corpo- 
ration were  by  its  authority  improperly  applied  to  the  pay- 
ment of  the  notes  issued  in  excess  of  the  $25,000,  and  used- 
for  its  benefit,  at  «t  time  when  the  corporation  was  in  fact 
insolvent,  and  that  its  property  and  assets  sliould  have  been 
applied  to  the  payment  of  the  notes  which  were  within  the 
terms  of  the  agreement  of  indemnity;  that  the  plaintiflf 
had  sufficient  of  the  property  and  means  of  the  corporation 
is  his  hands  to  have  paid  off  these  notes,  and  should  have 
made  such  application  of  it,  but  that  he  wrongfully  con- 
verted and  disposed  thereof  to  his  own  use.  Whatever  he 
had  in  his  hands  as  president  or  general  manager  he  held 
subject  to  the  control  of  the  corporation,  and  for  any  abuse 
of  his  authority  or  trust  he  is  liable  only  to  the  corporation. 
The  corporation  had  the  power,  and  it  was  doubtless  right 
for  it,  to  ratify  and  affirm  any  notes  given  in  its  business 
and  for  its  benefit  and  in  its  name  by  the  plaintiff,  but 
without  authority,  and  to  direct  the  application  of  its  prop- 
erty and  means  to  their  payment,  so  far  as  the  defendant 
was  concerned;  and  the  defendant  occupied  no  position 
which  would  give  him  a  right  to  complain,  even  though  the 
corporation  was  insolvent  at  the  time,  for  it  does  not  ap- 
pear that  he  was  or  is  a  creditor  of  the  corporation,  and 
certainly  as  stockholder  he  could  not  be  heard  to  question 
such  ratification  and  application  of  corporate  assets. 

These  considerations  dispose,  it  is  believed,  of  the  vari- 
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oas  defenses  urged  to  the  plaintiflfs  claim.  It  is  not  nec- 
essary, in  this  action,  to  determine  what  are  the  rights  of 
the  various  parties  interested  in  the  questions  suggested,  or 
in  the  various  other  matters  set  up  by  way  of  counterclaim, 
for  we  are  of  the  opinion  that  they  do  not  constitute  proper 
counterclaims  in  favor  of  the  defendant  and  against  the 
plaintiff,  and  are  not  properly  pleadable  as  such  in  this  ac- 
tion. The  counterclaims  relied  on  assert  various  matters, 
in  respect  to  which  the  rights  of  action,  if  any,  are  plainly 
in  the  corporation,  the  Hudson  Lumber  Company,  and  not 
in  the  defendant,  and  he  is  not  otherwise  interested  therein 
except  as  a  stockholder.  He  prays  relief  of  various  kinds 
on  account  of  them,  and  that  the  corporation  be  made  a 
party  defendant,  in  order  that  these  matters  may  be  liti- 
gated, and  he  asserts  that  the  corporation  is  wholly  under 
the  plaintiff's  control  and  refuses  to  sue  in  respect  thereof. 
This  action  is  one  strictly  of  a  legal  character  on  an  obliga- 
tion to  which  the  corporation  is  not  a  party,  and  the  claims 
thus  attempted  to  be  asserted  in  favor  of  the  corporation 
are  available  neither  as  payment  nor  in  setoff  of  the  plaint- 
iff's demand.  The  right  of  action  in  respect  to  them,  if 
any,  being  in  the  corporation,  a  recovery,  if  any  should  be 
had,  would  belong  to  it  and  go  into  its  treasury  or  to  its 
assignee  or  receiver,  if  any,  to  be ladm mistered  as  its  other 
corporate  assets,  whether  recovered  by  the  corporation  itself 
or  in  an  action  prosecuted  by  the  "plaintiff  as  a  stockholder, 
to  which  the  corporation  would  be  a  necessary  party.  The 
defendant  could  not  use  the  recovery  in  an  action  prose- 
cuted by  him  as  stockholder  in  payment  or  extinguishment 
of  the  plaintiff's  demands  against  him.  Cook,  Stock,  §§  734- 
738 ;  Porter  v.  Sahin^  149  U.  S.  478 ;  Davenport  v.  Dowb^ 
18  Wall.  628;  Eawe%  v.  Oakland,  104  U.  S.  450.  The  im- 
practicability and  unreasonableness  of  attempting  to  aajust 
the  claims  of  the  Hudson  Lumber  Company  against  the 
plaintiff,  or  to  wind  up  its  affairs  and  take  an  account  of 
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its  assets  and  administer  the  same,  in  this  purely  legal  ac- 
tion against  one  of  the  stockholders,  bringing,  in  all  the 
necessary  parties  for  that  purpose,  is  too  obvious  to  require 
discussion.  The  contention  of  the  defendant  in  this  respect 
is  not,  we  are  persuaded,  sustained  bj'  any  well-considered 
authority. 

Besides,  if  the  statements  in  the  counterclaims  were  put 
in  the  form  of  an  original  complaint  by  the  defendant,  it  is 
perfectly  clear  that  the  matters  in  question  could  not  be 
litigated  without  the  presence  of  the  Hudson  Lumber  Com- 
pany as  a  necessary  party.  This  is  really  conceded  by  the 
defendant  by  his  motion  to  bring  in  the  corporation  as  a 
party  defendant.  For  this  reason  the  defendant  could  not 
set  up  the  facts  alleged  as  counterclaims,  because  they  could 
not  be  litigated  without  the  presence  of  a  new  and  neces- 
sary party.  McConihe  v.  Hollister^  19  Wis.  269;  Pennoyer 
V.  Alleuy  50  Wis.  308,  310.  As  the  plaintiff  has  brought  a 
legal  action,  and  seeks  nothing  but  a  money  judgment,  he 
cannot  be  compelled  to  bring  in  other  parties  than  the  one 
he  has  chosen  to  make  defendant.  Coursen  v.  JETamlm,  2 
Duer,  513.  No  other  person  is  a  necessary  party  to  the 
litigation  of  his  demand.  Sec.  2610,  R.  S.,  providing  for 
bringing  in  a  party  whose  presence  is  necessary  for  a  com- 
plete determination  of  the  action,  or  who  has  an  interest  in 
its  determination  to  be  protected,  does  not  apply  to  this 
case.  Chapman  v.  Forbes,  123  N.  Y.  532,  540,  541.  The 
case  of  Stein  v.  Benedict,  83  Wis.  603,  is  not  inconsistent 
with  this  view.  It  was  there  held,  merely,  that  where  a 
party,  or  one  not  a  party,  intervenes  and  files  a  petition 
for  equitable  relief  against  a  judgment,  he  may  have  new 
parties  brought  in,  if  shown  to  be  necessary  by  his  petition, 
which  is  in  substance  a  substitute  for  an  original  complaint 
for  relief  against  the  judgment. 

It  follows  from  these  views  that  the  circuit  court  prop- 
erly denied  defendant's  motion  to  have  the  Hudson  Lumber 


Digitized  by  VnOOQ IC 


r-if^' 


^ 


128  SUPREME  COURT  OF  WISCONSIN.  [86 

Pierstoff  va  Jorges  and  another. 

Company  brought  in  as  a  defendant,  and  its  order  in  that 
respect  is  affirmed.  These  views  dispose  of  all  material 
questions  presented  by  the  record,  and  it  follows,  also,  that 
the  judgment  of  the  circuit  couct  is  correct. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Pierstoff,  Respondent,  vs.  Jorges  and  another,  Appellants. 

September  11  —  October  17, 1893, 

DEBTOR  AND  Creditor:  Eqihty.  (1,  2)  Pleading:  Judgment  of  court 
of  special  jurisdiction:  Execution,  (8)  Adequate  remedy  at  law: 
Demurrer  ore  ten  us.  (4-6)  Oi^editor's  action:  Bastardy  Judgment: 
Prior  fraudulent  conveyances. 

1.  Under  sec.  2673,  R  S.  (which  provides  that  in  pleading  a  judgment 

of  a  court  of  special  jurisdiction  it  shall  not  be  necessary  to  state 
the  facts  conferring  jurisdiction,  but  such  judgment  may  be  staled 
to  have  been  duly  given  or  madeX  an  alfegation  that  plaintiff  re- 
covered a  judgment  against  defendant  and  that  it  was  duly  dock- 
eted, is  held  to  be  equivalent  to  a  statement  that  such  judgment 
was  "  duly  given  or  made." 

2.  An  allegation  that  on  a  day  named  an  execution  was,  in  due  form  of 

law,  issued  upon  a  certain  judgment,  to  the  sheriff,  and  that  said 
execution  was  duly  returned  by  said  sheriff  wholly  unsatisfied, 
sufficiently  shows  that  a  legal  execution  had  been  issued  on  the 
judgment  and  returned  unsatisfied  ^ 

&  Where  the  subject  matter  of  an  action  is  of  equitable  cognizance,  a 
demurrer  ore  tenus  does  not  go  to  the  point  that  the  plaintiff  has  an 
adequate  remedy  at  law.  but  only  raises  the  question  whether  the 
complaint  states  a  cause  of  action  in  equity. 

4  A  judgment  debtor  having  fraudulently  transferred  book  accounts 
and  other  personal  property,  and  the  fraudulent  vendee  having  col- 
lected and  appropriated  to  his  own  use  moneys  upon  said  ad^counts 
and  from  a  sale  of  a  part  of  the  other  property,  the  judgment 
creditor  may,  after  the  return  of  an  execution  unsatisfied,  main- 
tain an  equitable  action  under  sec.  3029,  R.  S^,  even  though  a  part 
of  the  property  is  still  in  the  possession  of  the  fraudulent  vendee 
and  might  be  levied  upon. 
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5.  A  creditor's  action  under  sec.  8029,  R.  S.,  may  be  maintained  al- 
though plaintiffs  judgment  is  one  recovered  by  her  in  bastardy 
proceedings  against  the  father  of  her  child.  The  equitable  powers 
of  the  court  will* be  exercised  in  such  action  to  enforce  and  make 
efPectual  the  remedy  given  to  the  mother  by  the  statute  in  relation 
to  bastardy. 

6w  In  such  action  the  plaintiff  may  attack  the  validity  of  conveyances 
made  by  the  defendant  prior  to  the  recovery  of  the  judgment  in 
the  bastardy  proceedings,  on  the  ground  that  they  were  made  with 
intent  to  hinder,  delay,  and  defraud  her  in  the  collection  of  any 
judgment  which  she  might  recover  in  said  proceedings. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

On  January  6,  1890,  the  plaintiff  recovered  a  judgment 
against  the  defendant  Julius  M.  Jorges  in  a  bastardy  action, 
in  the  municipal  court  of  Dane  county,  in  which  it  was  ad- 
judged that  said  Julius  M.  pay  to  the  plaintiff  $250  forth- 
with and  certain  yearly  payments  thereafter.  That  judg- 
ment was  duly  docketed  by  and  with  the  clerk  of  said 
court.  The  said  JuUus  JT.  failing  to  comply  with  such 
judgment,  he  was  committed  to  the  county  jail,  where  he 
remained  for  about  ninety  days,  when  he  was  discharged 
therefrom  on  proceedings  by  and  before  a  circuit  court 
commissioner.  On  January  14, 1891,  an  execution  in  due 
form  of  law  was  issued  upon  said  judgment  against  said 
Julius  M.  to  the  sheriff  of  said  county,  to  recover  the  sum 
of  $495.43  then  due  and  remaining  unpaid  thereon,  which 
said  execution  was  duly  returned  by  the  sheriff,  wholly  un- 
satisfied, January  14,  1891.  On  October  5,  1891,  a  second 
execution  was  issued,  in  due  form  of  law,  upon  said  judg- 
ment against  said  Jvlvas  Jf.,  to  said  sheriff,  for  the  si!^m  of 
$585.43  then  due  and  unpaid  thereon,  and  that  execution 
was  also  duly  returned  by  said  sheriff,  October  8, 1891, 
wholly  unsatisfied. 

On  or  about  January  2, 1890,  the  said  Julius  transferred 
to  his  father,  the  defendant  Henry^  a  stallion,  two  colts, 
and  a  number  of  accounts,  being  all  the  property  then 
VOU86-9 
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owned  by  said  Jvliits  not  exempt  from  seizure  and  sale  on 
execution.  On  October  9, 1891,  the  plaintiff  filed  this  cred- 
itor's bill,  and  served  the  summons  and  complaint  herein, 
which  complaint  alleged,  in  effect,  the  facts  stated,  and  that 
such  transfer  was  made  by  the  said  Julius  to  the  said  Henry 
with  the  intent  on  the  part  of  both  of  them  to  hinder,  delay, 
and  defraud  the  creditors  of  the  said  Julius^  and  particu- 
larly this  plaintiff,  and  prayed  that  such  sale  be  set  aside 
and  declared  null  and  void,  and  that  the  defendants  be  ad- 
judged to  account-  for  all  moneys  collected  by  them,  or 
either  of  them,  upon  the  accounts  and  demands  mentioned, 
and  for  the  proceeds  of  the  sale  of  any  of  said  property, 
and  that  the  same  be  paid  over  to  a  receiver  and  be  applied 
in  payment  of  said  judgment.  To  such  complaint  the  de- 
fendants JuLins  and  Henry  separately  answered,  by  way 
of  admissions  and  denials,  and  set  up  that  the  transfers  of 
said  property  were  not  fraudulent,  but  made  in  good  faith, 
and  for  a  hona  fide  debt  owing  by  the  said  Julius  to  the 
said  Henry. 

Upon  the  trial  of  said  issues  the  court  found,  as  matters 
of  fact,  in  effect,  the  recovery  of  said  judgment  in  favor  of 
the  plaintiff  and  against  the  said  Jvliusy  and  the  issuing  of 
the  executions  thereon,  and  the  return  thereof  wholly  un- 
satisfied, as  mentioned;  that  prior  to  January  2, 1890,  the 
said  Julius  was  the  owner  and  in  possession  of  the  personal 
property  mentioned,  and  on  that  day  executed  and  de- 
livered a  bill  of  sale  of  the  same  to  his  father,  the  said 
Hem*y;  that  the  property  included  in  said  bill  of  sale,  to 
the  knowledge  of  the  said  Julius  and  the  said  Henry^  was 
all  the  property  of  said  Julius  not  exempt  from  seizure  and 
sale  on  execution ; .  that  at  the  time  of  the  execution  and  de- 
livery of  said  bill  of  sale  the  value  of  said  accounts  thereby 
transferred  was  $105,  and  the  value  of  the  two  colts  so 
transferred  was  $50,  and  the  value  of  said  stallion  so 
transferred  was  $250;  that  said  Julius  made  said  bill  of 
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sale  to  said  Henry  with  the  intent  and  for  the  purpose  on 
the  part  of  said  Julius  of  hindering,  delaying,  and  defraud- 
ing the  plaintiflf  in  this  action  in  the  collection  of  any  judg- 
ment which  she  might  recover  in  said  bastardy  proceedings ; 
that  the  intent  and  purpose  of  said  Julius  to  so  hinder, 
delay,  and  defraud  this  plaintiflf  was  at  the  time  known  to 
the  said  Henry  and  participated  in  by  him,  and  the  said 
Henry  took  and  received  the  said  bill  of  sale  with  the  in- 
tent and  for  the  purpose,  on  his  part,  of  assisting  the  said 
Julius  to  so  hinder,  delay,  and  defraud  the  said  plaintiflf  in 
the  collection  of  any  judgment  which  she  might  recover  by 
said  bastardy  proceeding;  that,  since  the  execution  and  de- 
livery of  said  bill  of  sale,  said  two  colts  have  been  sold  and 
said  accounts  collected  to  the  amount  of  $155,  and  the  pro- 
ceeds thereof  appropriated  by  the  said  Henry,  and  that  said 
stallion  had  considerably  depreciated  in  value,  and  was 
worth  not  to  exceed  $225 ;  that  all  the  material  allegations 
of  the  complaint  were  true. 

As  conclusions  of  law  the  court  found  that  said  sale  of 
said  horses  and  accounts,  January  2, 1890,  from  said  Julius 
to  said  Henry^  was  fraudulent  and  void  as  against  the 
plaintiflf  in  this  action ;  that  the  plaintiflf  is  entitled  to  judg- 
ment against  the  defendant  Henry  for  the  sum  of  $155, 
with  interest  thereon  from  the  date  of  such  findings,  and 
to  execution  thereon  and  therefor,  forthwith,  to  be  col- 
lected out  of  any  property  of  the  said  Henry ^  and  also  is 
entitled  to  judgment  against  the  said  Julius  for  the  sum 
of  $225,  and  to  execution  thereon  and  therefor,  forthwith, 
against  the  said  stallion,  or  any  property  owned  by  the  said 
Julit^j  and  is  also  entitled  to  judgment  against  the  defend- 
ants for  the  costs  and  disbursements  of  this  action,  to  be 
collected  by  execution  out  of  any  property  of  the  defend- 
ants, or  either  of  them ;  and  judgment  was  ordered  thereon 
accordingly.  From  the  judgment  entered  accordingly  the 
defendants  appeal 
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H,  W.  Chynoweihy  for  the  appellants,  contended,  inter 
alia,  that  .the  complaint  was  fatally  defective  in  that  it  did 
not  show  a  good  judgment.  As  a  pleading  under  the  stat- 
ute the  complaint  is  clearly  bad.  Roys  v,  Lull^  9  Wis.  324; 
Archer  v.  Romainey  14  id.  376;  Jat^vis  v.  Rohinsoriy  21  id. 
530.  Where  a  judgment  is  not  pleaded  in  accordance  with 
the  statute,  it  must  be  set  forth  with  some  particularity, 
and  jurisdictional  facts  must  be  stated.  Roys  v.  LuU^  9 
Wis.  324;  2  Black,  Judgm.  sec.  965.  The  complaint  does 
no  show  a  legal  execution  issued  on  the  judgment  and  re- 
turned unsatisfied.  The  statute  requires  that  no  execution 
shall  be  issued  except  upon  motion  of  the  mother  of  the 
child,  or  of  a  town  or  county  interested,  and  by  the  order 
of  the  court  itself.  There  is  no  allegation  showing  com- 
pliance with  these  requirements. 

For  the  respondent  there  was  a  brief  by  ErdaU  tfe  Swan- 
seriy  attornej'^s,  and  John  M.  Olin,  of  counsel,  and  oral  argu- 
ment by  John  Z.  ErdaU.  They  argued,  among  other  things, 
that  the  municipal  court  of  Dane  county  is  not  a  court  of 
inferior  or  special  jurisdiction,  within  the  meaning  of  sec. 
2673,  R.  S.  Sees.  2515,  2516,  S.  &  B.  Ann.  Stats. :  Book- 
hout  V.  State^  66  Wis.  415 ;  Raynor  v.  State,  62  id.  295 ;  State  ex 
rd.  Le  Clair  v.  Wright,  80  id.  648.  Though  a  court  may  be 
technically  an  inferior  court  or  limited  tribunal,  yet  if  it  has 
general  jurisdiction  of  certain  subjects,  its  proceedings  and 
judgments  in  respect  to  those  subjects  will  be  sustained  by 
the  same  liberal  presumption  as  to  jurisdiction  which  ob- 
tains in  the  case  of  a  superior  court;  especially  if  it  is  a 
court  of  record  and  its  procedure  is  in  accordance  with  the 
course  of  the  common  law.  1  Black,  Judgm.  sec.  282;  1 
Freeman,  Judgm.  sec.  122;  2  id.  sec.  517;  Moffiit  v.  Moffitt, 
69  III.  641;  Johnson  v.  Beazley,  65  Mo.  250,  254;  Dams  v, 
Hudsim^  29  Minn.  27;  Stahl  v.  Mitchell,  41  id.  325;  Harvey 
V.  Tyler,  2  Wall  342;  Sheldon  v.  Newton,  3  Ohio  St.  500; 
Andrews  v.  Avory,  14  Gratt.  229,  236;  Delphi  v.  Startsman^ 
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104  Ind.  343.  Being  a  superior  court,  or  at  least  one  hav- 
ing general  jurisdictioa  in  bastardy  cases,  the  presumption 
is  that  all  acts  done  by  the  court  in  reference  to  bastardy 
cases  are  regular,  and  the  allegation  that  the  judgment  was 
duly  given  or  made  is  not  necessary.  2  Black,  Judgm. 
sec.  964;  Wilbur  v.  Abbot,  58  N.  H.  272;  Waltz  v.  Borro- 
way,  25  Ind.  380;  Hansford  v.  Van  Auken,  79  id.  302; 
Bruckman  v.  Taussiffj  7  Colo.  561 ;  Holmes  v.  CampbeUy  12 
Minn.  221 ;  Lathrop  v.  Stuart^  5  McLean,  167.  The  com- 
plaint shows  sufficiently  that  execution  was  issued.  The 
presumption  in  favor  of  the  regularity  of  the  proceedings 
extends  not  only  to  the  judgment  but  also  to  every  act 
done  by  the  court  in  relation  to  the  matter.  1  Black, 
Judgm.  sec.  270;  Cornell  v.  Eadway,  22  Wis.  260-265. 
Even  assuming  that  the  execution  was  not  issued  upon  the 
motion  of  the  mother,  it  would  not  be  void  but,  at  most, 
merely  voidable. .  This  has  frequently  been  held  with  ref- 
erence to  executions  issued  upon  dormant  judgments  with- 
out motion  or  leave  of  court.  Mariner  v.  Coon^  16  Wis. 
465;  Jones  v.  Davis,  24  id.  229;  S.  G.  22  id.  421;  Bank  of 
Genesee  v.  Spencer,  18  N.  Y.  150 ;  4  Wait,  Pr.  10.  The  exe- 
cutions being  at  most  merely  voidable  could  only  have  been 
attacked  directly  by  process  to  set  them  aside.  How  v, 
Kane,  2  Pin.  531 ;  Ma/riner  v.  Coon,  16  Wis.  465 ;  Williams 
V.  Hogeboom,  8  Paige,  469.  The  allegation  "  execution  in 
due  form  was  issued,"  is  the  ordinary  way  of  pleading  the 
issuance  of  an  execution.     1  Abbott,  Forms,  570. 

Cassodat,  J.  There  is  no  question  but  what  the  munic- 
ipal court  had  jurisdiction  of  the  bastardy  proceeding 
against  the  defendant  Julius.  Sec.  2515,  R  8.  That  court 
is  made  by  statute  a  court  of  record,  with  a  seal.  Jbid. 
And  the  general  provisions  of  law  which  were  in  force  rel- 
ative to  circuit  courts  and  Che  actions  and  proceedings 
therein,  unless  inapplicable,  and  the  rules  of  practice  for 
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circuit  courts,  are  by  the  statute  made  applicable  to  such 
municipal  court;  and  its  rules  of  practice  and  proceedings 
are  thereby  required  to  conform,  as  near  as  practicable,  to 
the  rules  and  practice  of  the  circuit  courts.  Sec.  2516,  R  S. 
Upon  the  trial  of  such  cause,  the  issue  is  whether  the  ac- 
cused is  guilty  or  not  guilty ;  and  if  found  guilty  he  is 
thereupon  to  be  adjudged  the  father  of  the  child,  and  to 
stand  chargeable  with  its  future  maintenance  in  such  sum 
and  in  such  manner  as  the  court  directs,  and  also  for  all 
expenses  incurred  by  the  mother  for  the  lying  in  and  at- 
tendance of  her  during  her  sickness,  and  also  for  the  care 
and  support  of  the  child  from  the  time  of  its  birth,  and  for 
the  costs  of  the  prosecution,  as  ascertained  and  fixed  by 
the  court  and  inserted  in  the  judgment.  Sec.  1535,  R.  S. 
If  such  father,  upon  the  rendition  of  such  judgment,  fail  to 
give  bond  as  required  by  the  statute,  then  he  must  be  com- 
mitted to  the  county  jail  until  he  complies  with  and  per- 
forms such  judgment  or  is  otherwise  discharged  according 
to  law.  Sec.  1536.  After  such  father  has  been  so  impris- 
oned for  ninety  days,  he  may,  pursuant  to  the  statute,  be 
discharged  according  to  law.  Sec.  1537.  Upon  being  so 
discharged  from  such  imprisonment,  the  court  may,  on  mo- 
tion of  the  mother  of  the  child,  from  time  to  time,  order 
execution  to  issue  against  such  father  for  such  sum  as  may 
at  any  time  become  due  thereon  and  remain  unpaid. 
Sec.  1538.  Such  are  some  of  the  provisions  of  the  statutes 
under  which  it  is  claimed  that  judgment  in  such  bastardy 
proceeding  was  rendered  against  the  defendant  Julius^  and 
upon  which  he  was  so  committed  to  jail  and  discharged, 
and  thereupon  two  such  executions  issued  thereon  against 
him,  and  were,  respectively,  returned  wholly  unsatisfied 
before  the  commencement  of  this  action. 

1.  Upon  the  trial,  counsel  for  the  defendant  objected  to 
any  evidence  under  the  complaint,  and  he  now  contends 
that  the  complaint  is  fatally  defective  in  not  alleging  a 


Digitized  by  VnOOQ IC 


Wis.]  august  TEEM,  1893.  135 

Pieretoff  va  Jorges  and  another. 

valid  judgment  in  the  bastardy  proceeding.  The  statute  , 
provides,  in  effect,  that  in  pleading  a  judgment  of  a  court 
of  special  jurisdiction  it  shall  not  be  necessary  to  state  the 
facts  conferring  jurisdiction,  but  such  judgment  may  be 
stated  to  have  been  duly  given  or  made,  and  that  if  such 
allegation  be  controverted  the  party  pleading  shall  be 
bound  to  establish  on  the  trial  the  facts  conferring  juris- 
diction. Sec.  2673,  K.  S.  Here  the  complaint  alleges,  in 
effect,  that  on  the  day  named,  "  in  an  action  for  bastardy, 
in  which  the  above-named  plaintiff  was  the  complaining 
witness,  the  said  Eoaetta  A.  Pieratoff  recovered  a  judgment 
in  the  municipal  court  for  Dane  county  against  the  defend- 
ant JvUns  Jf.  Jorges^  in  which  it  was  adjudged  "  as  men- 
tioned in  the  foregoing  statement,  and  that  on  the  day 
named  "  said  judgment  was  duly  docketed  by  the  clerk  of 
said  municipal  court."  Such  allegations  are  not  denied  by 
the  answer  of  either  of  the  defendants,  nor  any  one  of 
them.  On  the  contrary,  such  allegations  are  inferentially 
admitted,  by  referring  to  "said  judgment"  as  an  existing, 
valid  judgment.  Such  being  the  state  of  the  record,  we 
cannot  hold  the  complaint  defective  in  the  particular  men- 
tioned. On  the  contrary,  we  think  the  allegation  quoted 
is  equivalent  to  stating  that  such  judgment  had  been  ^^  duly 
given  or  made." 

2.  The  objection  that  the  complaint  does  not  show  that 
a  legal  execution  had  been  issued  on  the  judgment,  and  re- 
turned unsatisfied,  is  equally  untenable.  It  is  alleged  that 
upon  the  day  named  "  an  execution  was,  in  due  form  of 
law,  issued  against  said  defendant  Julius  M,  Jorges  upon 
said  judgment,  to  the  sheriff,"  and  "  that  said  execution 
was  duly  returned  by  said  sheriff  .  .  .  wholly  unsatis- 
fied." 

3.  It  is  contended  that  the  plaintiff  had  an  adequate 
remedy  at  law.  But  no  such  issue  is  raised  by  the  answer. 
Counsel  contends  that  his  objection  to  any  evidence  under 
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the  complaint  did  raise  the  qaestion,  and  in  support  of  such 
contention  he  cites  Trudees  of  Kilhoum  Lodge  v.  KUbourn^ 
74  Wis.  452;  Mackey  v.  MioKdstetter,  77  Wis.  210.  But  in 
each  of  those  cases  the  question  was  raised  by  regular  de- 
murrer. This  court  has  repeatedly  held  that,  "  where  the 
subject  matter  of  an  action  is  of  equitable  cognizance,  a 
demurrer  ore  tenus  does  not  go  to  the  point  that  the  plaint- 
iff has  an  adequate  remedy  at  law,  but  only  raises  the 
question  whether  the  complaint  states  a  cause  of  action  in 
equity."  Sherry  v.  Smith,  72  Wis.  339;  Becker  v.  Triokel, 
80  Wis.  484. 

4.  But  counsel  for  the  defendants  contends  that  the  cause 
of  action  alleged  is  not  of  equitable  cognizance.  The  claim 
is  that  either  of  the  executions  might  have  been  levied 
on  the  property  still  in  the  possession  of  the  fraudulent 
vendee,  Henry  Jorges.  But  the  sale  from  Jvlivs  to  Henry 
was  not  an  absolute  nullity.  It  was  binding  between  the 
parties  and,  at  most,  voidable  at  the  instance  of  those  hav- 
ing debts  or  rights  of  action  against  Julius.  The  return 
of  the  sheriff  was  presumptive  evidence  that  none  of  the 
property  so  held  by  Henry  belonged  to  Jvlivs.  Sees.  3029, 
3780,  R.  S.  If  the  sheriff  had  any  reasonable  doubt  as  to 
the  ownership  of  such  property,  or  as  to  its  liability  to  be 
taken  on  the  execution,  then  he  was  not  obliged  to  levy 
thereon  unless  the  plaintiff  indemnified  him  against  any 
damages  he  might  sustain  by  reason  of  such  levy.  Sec. 
2986.  Possibly,  ancl  we  may  say  probably,  the  plaintiff 
was  unable  to  give  such  security.  Was  she  thereby  pre- 
vented from  enforcing  her  judgment?  The  mere  fact  that 
a  party  has  a  remedy  at  law  is  not  enough  to  bar  him  from 
proceeding  in  equity,  even  when  the  question  is  properly 
raised  by  the  pleadings,  unless  such  remedy  is  an  adequate 
remedy.  The  statute  declares  that  "  whenever  any  execu- 
tion against  the  property  of  any  judgment  debtor  shall 
have  been  issued  upon  a  judgment  for  the  payment  of 
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money,  and  shall  have  been  returned  unsatisfied  in  whole 
or  in  part,  the  judgment  creditor  may  commence  an  action 
against  such  judgment  debtor,  and  any  other  person,  to 
compel  the  discovery  of  any  property  or  thing  in  action, 
belonging  to  such  judgment  debtor,  and  of  any  property, 
money,  or  thing  in  action  due  or  held  in  trust  for  him,  and 
to  prevent  the  transfer"  thereof,  etc.  Seo^  3029,  R  8. 
This  statute,  upon  the  return  of  such  executions  wholly  un- 
satisfied, seems  to  have  given  to  the  plaintiff  the  right  to 
file  and  prosecute  this  creditor's  bill,  notwithstanding  the 
fact  that  the  stallion  still  remained  in  the  open  possession  of 
the  defendant  Henry.  But,  even  if  this  were  otherwise, 
yet  since  it  stands  confessed  that  the  fraudulent  vendee, 
Henry  Jorges^  collected  and  appropriated  to  his  own  use 
$105  on  the  accounts,  and  received  and  appropriated  to  his 
own  use  $50  on  the  sale  by  him  of  the  two  colts,  there  can  be 
no  serious  doubt  but  that  the  plaintiff  was  authorized  to 
proceed  by  this  creditor's  bill  to  reach  such  things  in  ac- 
tion ;  and  hence,  in  any  view,  the  case  was  to  that  extent 
one  of  equitable  cognizance,  and,  the  court  of  equity  hav- 
ing taken  cognizance  of  the  cause  for  that  purpose,  it  was 
justified  in  going  further  and  granting  relief  as  to  the  stal- 
lion. Peck  V.  Scliool  Dist  21  Wis.  516 ;  Hebard  v.  Ashland 
Co.  55  Wis.  145 ;  Skerry  'o.  Smithy  72  Wis.  343 ;  Crump  v. 
IngersoU^  47  Minn.  179. 

5.  It  is  contended  that  a  resort  to  equity  to  collect  a  bas- 
tardy judgment  is  not  permissible,  that  in  such  a  case  the 
two  parties  are  equally  at  fault,  and  that  equity  will  not 
help  the  one  at  the  expense  of  the  other.  The  answer  is 
that  the  statute  gives  to  the  mother  of  the  child  a  right  of 
action  against  the  father  of  the  child,  for  her  own  benefit  I 

and  protection.  Baker  v.  State,  65  Wis.  54.  The  judgment 
is  manifestly  based  upon  a  statutory  right  of  action,  and 
must  therefore,  until  satisfied,  be  regarded  as  the  conclu- 
sive evidence  of  an  existing  indebtedness. 
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6.  The  able  counsel  for  the  defendants  goes  still  further, 
and  contends  that  a  bill  in  equity  will  not  lie  where,  as 
here,  the  statute  has  created  a  right  and  given  a  remedy 
without  providing  for  a  bill  in  equity;  and  he  cites  in  sup- 
port of  such  contention  cases  from  this  as  well  as  other 
courts.  These  cases  are  to  the  effect  that,  where  a  new 
right  is  given  and  a  specific  remedy  provided  by  the  same 
statute,  such  remedy  is  exclusive.  Amet  v.  Milwaukee  M. 
M,  Im.  Co,  22  Wis.  521;  Ilall  v.  IlincUey,  32  Wis.  368; 
Sfnith  V.  Zockwood,  34  Wis.  72.  Had  the  plaintiff  attempted 
to  enforce  her  claim  against  the  father  of  her  child  by  an 
ordinary  action,  instead  of  proceedings  in  bastardy,  the 
rule  thus  invoked  would  have  been  applicable.  But  here 
she  resorted  to  the  specific  remedy  given  by  statute,  and 
has  exhausted  that  remedy  without  being  able  to  make  it 
available  at  law.  The  nature,  purpose,  and  scope  of  a  cred- 
itor's bill  has  frequently  been  considered  by  this  court. 
Clark  V.  Bergenthal,  52  Wis.  103;  Smith  v.  Weeks,  60  Wis. 
94;  Ahlhauser  v.  Doud,  74  Wis.  400;  Gilbert  v.  Stockman^ 
81  Wis.  602;  Bragg  v.  Oaynor^  85  Wis.  468.  This  cred. 
itor's  bill  is  merely  to  bring  into  exercise  the  equitable 
powers  of  the  court  to  enforce  and  make  effectual  the  rem- 
edy thus  given  .by  statute.  "  The  ground  of  the  jurisdic- 
tion, therefore,  is,  not,  that  of  a  lien  or  charge  arising  by 
virtue  of  the  judgment  itself,  but  of  an  equity  to  enforce 
satisfaction  of  the  judgment  by  means  of  an  equitable  exe- 
cution." Freedman'8  S.  <&  T.  Co.  v.  Farley  110  U.  S.  716. 
"Equitable  execution,"  said  Bowen,  L.  J.,  "is  equitable  re- 
lief which  the  court  gives  because  execution  at  law  cannot 
be  had."  Atkins  v.  Shephard,  43  Ch.  Div.  137, —  where 
it  was  held  that  "  what  is  commonly  called  equitable  exe- 
cution is  not  in  fact  execution,  but  equitable  relief  which 
is  granted  because  there  is  a  hindrance  in  the  way  of  exe- 
cution at  law."  In  Barker  v.  Dayton,  28  Wis.  367,  an  exe- 
cution for  alimony  had  been  returned  wholly  unsatisfied. 
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Nevertheless,  it  was  held,  in  eflfect,  that  supplementary 
proceedings,  in  their  nature  equitable,  were  available  to* 
enforce  collection  of  the  judgment,  as  in  other  cases. 
Smith  V.  Weeksj  60  Wis.  100.  So  an  equitable  action  may 
be  maintained  to  enforce  a  judgment  for  alimony.  Keyes 
V.  Scanlarij  63  Wis.  345.  "  Whenever  a  general  rule  as  to 
property  or  personal  rights,  or  injuries  to  either,  is  estab- 
lished by  state  legislation,"  said  Mr.  Justice  Field,  "  its  en- 
forcement by  a  federal  court  in  a  case  between  proper  par- 
ties is  a  matter  of  course,  and  the  jurisdiction  of  the  court, 
in  such  case,  is  not  subject  to  state  limitation."  Railway 
Co.  V.  Whition^  13  Wall.  286.  This  was  so  held  where  the 
state  statute  created  a  new  right  of  action  and  then  under- 
took to  limit  the  remedy  to  the  state  court.  See,  also, 
Oahoxn  v.  Ordinary  of  Harria^Co.  17  Ga.  123,  63  Am.  Dec. 
230.  It  would  hardly  be  contended  that  a  judgment  re- 
covered under  such  a  statute  could  not  be  enforced  by  cred- 
itor's bill. 

7.  Counsel,  moreover,  contends  that  the  plaintiff  could  in 
no  event  be  regarded  as  a  creditor  of  the  defendant  Julius 
until  she  had  recovered  her  judgment,  and  that  she  did  not 
recover  that  until  four  days  after  the  transfers  mentioned, 
and  hence  that  the  plaintiff  is  in  no  condition  to  question 
the  validity  of  such  transfers.  But  the  statute  expressly 
avoids  every  conveyance  or  assignment  of  any  estate  or  in- 
terest in  goods  or  things  in  action,  made  with  the  intent  to 
hinder,  delay,  or  defraud  creditors  or  other  persons  of  their 
la/wfvl  a^ionSf  debts,  or  demands,  as  against  the  person  so 
hindered,  delayed,  or  defrauded.  Sec.  2320,  E.  S.  Thus, 
conveyances  made  by  a  man,  a  short  time  before  his  mar- 
riage, in  fraud  of  his  prospective  wife's  right  of  dower, 
are  voidable  under  this  statute.  Jones  v.  Jones,  64  Wis. 
301;  S.  a  71  Wis.  513. 

We  find  no  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 
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The  State  ex  bbl.  Witte,  Respondent,  vs.  Cuetis,  Appel- 
lant. 

Septeml^  £6^  October  17, 189S. 

Ditches  and  draim:  Jurisdiction  of  town  supervisors, 

1.  Under  sec.  1859,  S.  &  R  Ann.  Stata,  the  town  supervisors  before  pro- 

ceeding to  lay  out  and  establish  a  ditoh  must  determine  that  in 
their  judgment  it  is  demanded  by,  or  will  conduce  to,  the  public 
health  or  welfara  Such  a  determination  is  essential  to  their  juris- 
diction, and  unless  it  appears  on  the  face  of  their  proceedings  their 
order  laying  out  and  establishing  the  ditch  is  void. 

2.  Sec.  1888,  R.  S.  (making  the  order  of  the  supervisors  ''presumptive 

evidence  of  the  facts  therein  stated,  and  of  the  regularity  of  all  the 
proceedings  prior  to  the  making  of  such  order"),  does  not  create  a 
presumption  of  jurisdiction  or  supply  jurisdictional  defects  in  the 
order. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

In  attempted  compliance  with  ch.  54,  R  S.,  and  the  several 
acts  amendatory  thereof,  the  supervisors  of  the  town  of 
Hebron  made  and  filed  in  the  office  of  the  town  clerk  of 
that  town  an  order  laying  out  and  establishing  a  town 
ditch  therein,  located  partly  upon  the  lands  of  the  relator, 
August  Witte.  He  thereupon  sufed  out  a  writ  of  certiorari^ 
directed  to  such  clerk,  to  remove  the  order  and  proceedings 
'  of  the  supervisors  into  the  circuit  court  for  review.  That 
court  reversed  the  order  of  the  supervisors  laying  out  and 
establishing  such  ditch,  and  adjudged  such  order  to  be  null 
and  void.  The  defendant,  the  town  clerk,  appeals  from  the 
judgment  of  the  circuit  court. 

For  the  appellant  there  was  a  brief  by  Einne  <6  Curtis^ 
and  oral  argument  by  H.  K.  Curtis. 

L,  B.  CaeweU^  for  the  respondent. 

Lyon,  C.  J.  Sec.  1359,  S.  &  B.  Ann.  Stats.,  authorizes 
the  town  supervisors  to  lay  out  and  establish  a  ditch  in 
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their  town  only  in  cases  in  which,  in  their  judgment,  such 
ditch  is  demanded  by,  or  will  conduce  to,  the  public  health 
or  welfare.  When,  therefore,  the  supervisors  meet  to  de- 
cide an  application  to  them  to  lay  out  and  establish  a  ditch 
under  the  statute,  the  first  question  to  be  determined  by 
them  is  whether,  in  their  judgment,  such  ditch  is  demanded 
by,  or  will  conduce  to,  the  public  health  or  welfare.  If 
this  question  be  determined  in  the  negative,  that  is  the  end 
of  the  matter.  In  such  case  the  supervisors  have  no  juris- 
diction to  lay  out  or  establish  such  ditch.  But  if  it  be  de- 
termined in  the  affirmative,  then  they  have  jurisdiction, 
and  it  becomes  their  duty  to  lay  out  and  establish  the 
same.  In  determining  this  question  the  supervisors  act  in 
a  quad  judicial  capacity,  and  their  determination  of  it  is 
their  judgment  in  the  premises  which  determines  their 
authority  or  want  of  authority  to  lay  out  and  establish  the 
ditch;  that  is  to  say,  it  determines  the  question  of  their 
jurisdiction  to  act  in  the  premises.  The  board  of  town 
supervisors  is,  of  course,  an  inferior  tribunal,  and  because 
it  is  so  it  must  appear  on  the  face  of  its  proceedings  that  it 
has  jurisdiction,  or  its  proceedings  will  be  void.  3  Bouv. 
Inst.  p.  70;  12  Am.  &  Eng.  Ency.  of  Law,  266,  note  1.  If 
jurisdiction  does  not  appear  on  the  face  of  the  proceedings, 
its  existence  cannot  be  inferred  from  the  mere  fact  that  the 
supervisors  have  assumed  to  exercise  it.  12  Am.  &  Eng. 
Ency.  of  Law,  274,  and  cases  cited  in  note  3.  The  rule  above 
stated  is  elementary,  and  was  fully  recognized  and  acted 
upon  in  Muskego  v.  Drainage  Comm^rs^  78  Wis.  40.  See, 
also,  Donnelhf  v.  Decker,  58  Wis.  461. 

Sec.  1388,  R.  S.,  makes  the  order  of  the  supervisors  pre- 
sumptive evidence  of  the  facts  therein  stated  and  the  regu- 
larity of  all  the  proceedings  prior  to  the  making  of  such 
order.  It  is  argued  that  this  section  cures  the  defect  in 
the  order,  and  creates  a  presumption  of  jurisdiction.  It  is 
obvious,  however,  that  no  such  effect  can  be  given  to  this 
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provision  of  the  statute.  Much  less  was  it  intended  to 
supply  the  omission  of  the  judgment  of  the  supervisors, 
which  the  statute  makes  the  foundation  of  their  jurisdic- 
tion and  absolutely  essential  thereto.  It  cures  omissions 
in  the  order  going  to  the  regularity  only  of  the  proceedings, 
but  does  not  supply,  and  was  not  intended  to  supply,  juris- 
dictional defects  therein.  Unless  jurisdiction  affirmatively 
appears  by  the  record  itself,  there  seems  to  be  no  author- 
ized way  for  the  appellate  or  supervisory  court  to  ascertain 
whether  the  town  supervisors  had  or  had  not  jurisdiction 
in  the  premises.  For  the  reasons  above  stated  the  circuit 
court  held  correctly  that  the  order  in  question  is  null  and 
void.  It  is  unnecessary  to  pass  upon  any  other  question 
argued  by  counsel. 

By  ilis  Court. — The  judgment  of  the  circuit  court  revers- 
ing the  order  of  the  supervisors  is  affirmed. 


Merriman  and  others,  Eespondents,  vs.  MoCormiok  Har- 
vesting Machine  Company  and  another,  Appellants. 

September  £6-^  October  17, 189S, 

(1)  Practice:  Order  made  at  chambers,    (2)  Trespass  quare  clausum: 

Pleading. 

1.  Upon  a  rule  to  show  cause  before  the  judge  at  chambers  an  order 

was  made,  signed  by  the  judge  under  the  formula  **  By  the  Court" 
In  a  subsequent  rule  to  show  cause  why  that  order  should  not  be 
set  aside,  it  was  referred  to  as  an  order  made  by  the  judga  Upon 
an  appeal  from  an  order  denying  the  latter  motion,  the  first  order 
is  treated  as  one  made  by  the  judge  at  chambers. 

2.  A  complaint  alleging  that  defendants  broke  and  entered  plaintiffs' 

close  and  entered  their  shops,  etc,  and  took  and  carried  away  and 
converted  to  their  own  use  certain  described  chattels,  the  property 
of  plaintiffs,  whereby  plaintiffs  suffered  great  damage  in  the  loss  of 
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said  property  and  in  the  interruption  to  their  business  carried  on 
in  said  shops,  etc.,  and  were  injured  in  their  business  standing  and 
crodit,  and  were  damaged  in  all  of  the  foregoing  in  the  sum  of 
fi^OOO,— is  held  to  state  but  one  cause  of  action,  for  a  trespass 
quare  clausum  f regit,  and  to  be  sufficiently  definite  and  cejtain. 

APPEAL  from  the  Circuit  Court  for  Jefferaon  County. 

Action  for  trespass  quare  clavsum.  The  facts  are  stated 
in  the  opinion.  The  appeal  is  from  an  order  denying  a 
motion  that  the  plaintiffs  be  required  to  make  the  com- 
plaint more  definite  and  certain. 

For  the  appellants  there  was  a  brief  by  Quarles,  Spence 
<&  Quarles,  and  oral  argument  by  T.  W.  Spence.    \ 

For  the  respondents  there  was  a  brief  by  Z.  B.  Caswell 
and  W,  IT,  liogers,  and  oral  argument  by  Mr.  Caswell.  To 
the  point  that  the  complaint  states  but  one  cause  of  action, 
they  cited,  besides  cases  cited  in  the  opinion,  2  Greenl.  Ev. 
sees.  268,  635a;  2  Chit.  PL  863-4,  866;  McCall's  Forms, 
249,  278;  Beot  v.  Foster j  9  How.  Pr.  37;  Johnson  v.  Smith, 
8  Johns.  383;  Chrafton  v.  Carmiohael,  4:8  Wis.  660;  Hat/- 
laond  V.  Sturges^  23  Conn.  146. 

Oeton,  J.  On  the  6th  day  of  April,  1893,  there  was 
granted  a  rule  to  show  cause,  in  effect,  why  the  complaint 
should  not  be  made  more  definite  and  certain  as  to  the 
purpose  of  the  several  causes  of  action  stated  therein,  and 
why  they  should  not  be  stated  in  separate  counts,  to  be 
heard  "  before  the  Honorable  John  E.  Bennett,  presiding 
judge  of  said  court,  at  his  charabers  in  the  city  of  Janes- 
viUey  in  the  countxj  of  Rock,  on  the  13th  day  of  April,  1893, 
at  10  o'clock  in  the  forenoon."  This  rule  was  signed  as 
follows :  '*  By  the  Court,  John  R  Benneti,  Circuit  Judge 
of  the  Circuit  Court  of  Jefferson  County."  On  said  13th 
day  of  April  there  was  an  order  denying  said  motion, 
signed :  "  By  the  Court,  John  R  Bennett,  Circuit  Judge." 
On  the  15th  day  of  April,  1893,  there  was  granted  another 
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rule  to  show  cause,  based  upon  the  papers  and  proceedings, 
"  and  upon  the  order  made  hj  Ilonorahle  John  R.  Bknnett, 
judge  of  mid  courts  on  the  13th  day  of  Aprils  1893,  denying 
the  motion,^  etc.,  why  said  order  should  not  be  set  aside,  va- 
cated, and  reversed,  and  why  the  complaint  should  not  be 
made  more  definite  and  certain  in  the  same  respects  as  in 
the  former  rule  to  show  cause.  This  rule  was  to  be  heard 
before  the  court  at  special  term,  to  be  holden  at  the  court- 
house in  the  city  of  Janesville  on  the  fourth  Monday  of 
April,  1893,  and  the  order  denying  the  same  is  dated  April 
24,  1893.     This  appeal  is  from  this  last  order. 

The  first  question  argued  by  the  counsel  on  both  sides  is 
one  of  practice, —  whether  the  first  order  was  a  court  order 
or  by  ]the  judge  at  chambers.  If  it  was  an  order  by  the 
court,  not  having  been  appealed  from,  it  was  res  adjtcdicata, 
and  the  last  rule  to  show  cause  ought  not  to  have  been  en- 
tertained but  should  have  been  dismissed  by  the  court;  and 
the  order  thereon  is  not  appealable  so  as  to  disturb  or  affect 
the  first  order,  which  was  final  on  the  same  subject  matter. 
It  is  contended  by  the  learned  counsel  of  the  respondents 
that  the  defendants,  having  lost  their  right  of  appeal  from 
the  first  order,  could  not  restore  or  revive  that  right  in 
effect  by  the  last  order  to  show  cause  why  the  first  order 
should  not  be  set  aside,  vacated,  and  reversed,  and  by  the 
order  denying  the  same,  and  by  appealing  therefrom.  As 
we  view  the  subject  matter  of  both  rules  to  show  cause  as 
to  whether  the  complaint  ought  not  to  be  made  more  defi- 
nite and  certain,  this  question  appears  to  be  immaterial,  for 
we  are  of  the  opinion  that  both  orders  are  substantially 
correct,  and  that  the  complaint  is  sufficiently  definite  and 
certain  in  the  respects  named.  The  only  difference  is  be- 
tween dismissing  the  last  rule  to  show  cause  or  entering  an 
order  denying  the  motion.  The  result  is  substantially  the 
same.  And  so  it  is  whether  this  appeal  ought  to  be  dis- 
missed or  the  order  affirmed.    The  first  order  we  are  dis- 
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posed  to  treat  as  one  made  by  the  judge  at  chambers.  The 
rule  to  show  cause  was  to  be  heard  "  before  the  judge  at 
•chambera^^^  and  in  the  last  rule  to  show  cause  why  that  order 
should  not*  be  set  aside  and  vacated  it  is  called  an  order . 
made  ",by  the  jvdge  of  said  court."  By  an  apparent  mis- 
take the  order  is  signed  by  the  judge  under  the  formula, 
^'  By  the  Court,"  and  the  clerk,  probably  by  reason  of  this 
signing,  made  the  same  mistake  in  his  certificate.  The  mo- 
tion may  have  been  heard  before  the  judge  at  chambers 
during  a  term  of  the  court,  and  hence  the  mistake.  This 
case  is  materially  different  from  that  of  Hlawaoek  v.  Boh- 
mcm^  51  Wis.  92.  In  that  case  there  was  nothing  in  the 
notice  of  the  motion  to  indicate  that  it  was  to  be  heard  be- 
fore the  judge  at  chambers,  and  the  order  was  by  the  court. 
The  last  rule  to  show  cause  was,  therefore,  proper,  in  order 
to  make  the  matter  appealable  to  this  court. 

The  order  appealed  from,  as  well  as  the  first  order  at 
chambers,  was  clearly  correct.  The  complaint  does  not 
appear  to  be  liable  to  the  objections  named  in  the  rule.  It 
was  suflBciently  definite  and  certain  as  to  the  purpose  of 
the  several  causes  of  action,  and  they  need  not  be  stated  in 
separate  counts. 

The  complaint  states  that  the.  defendants  broke  and  en- 
tered the  plaintiffs'  close,  entered  their  shops,  warerooms, 
yards,  and  premises,  and  took  and  carried  away  and  con- 
verted to  their  own  use  one  binder  and  harvester,  one 
mower,  seven  pieces  of  canvas,  a  lot  of  gray  irons,  a  large 
quantity  of  repairs,  and  various- other  articles,  pieces  of  ma- 
chinery, goods,  wares,  and  merchandise,  the  goods  and 
property  of  the  plaintiffs,  of  various  values,  whereby  the 
plaintiffs  suffered  great  damage  in  the  loss  of  said  property 
and  in  the  interruption  to  their  business  carried  on  in  said 
shops,  warerooms,  and  yard,  and  they  were  injured  in  their 
business  standing  and  credit,  and  were  damaged  in  all  of  the 
foregoing  in  the  sum  of  $2,000.  The  learned  counsel  of  the 
Vol.88  — 10 
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appellants  contend  that  there  are  three  several  and  distinct 
causes  of  action:  (1)  Trespass  quare  Glauaum;  (2)  trover 
and  conversion;  (3)  injury  to  business  and  credit;  and  that 
they  should  be  stated  in  separate  counts.  This  form  of  the 
complaint  in  such  a  case  has  been  sanctioned  by  the  com- 
mon-law practice  of  a  great  many  years  in  England  and  in 
this  country  as  the  approved  form  of  pleading.  There  is 
but  one  cause  of  action,  and  that  is  trespass  quare  clausum 
freffit^  and  the  other  continuous  acts  of  the  defendants  are 
stated  as  the  consequential  damages  arising  therefrom  and 
connected  therewith.  In  the  latest  case  in  this  court  upon 
the  question,  SaA/les  v,  Bemia^  57  Wis.  316,  the  complaint 
was  that  the  defendant  with  force  and  arms  broke  and  en- 
tiered  the  plaintiffs  premises,  and  tore  down  the  fence,  and 
the  plaintiffs  cow  got  out  and  strayed  from  the  premises 
and  was  drowned,  and  by  reason  of  these  acts  of  the  de- 
fendant the  plaintiff  was  damaged  $64.  It  was  held  that 
there  was  but  one  action,  and  that  of  trespass  qivare  daiisumy 
and  that  the  other  statements  were  for  the  consequential 
damages  arising  therefrom;  and  that,  if  these  damages 
were  not  proved,  the  plaintiff  would  be  entitled  to  recover 
nominal  damages  for  the  breaking  and  entering. 

The  approved  forms  in  Chitty's  Pleading  (2  Chit.  PI.  616) 
are  as  follows:  ^^ Broke  and  entered^^  and  "injured  fences 
and  gates,  cut  down  trees,  and  dug  holes,"  and  "  took  and 
carried  away  plaintiffs  corn,  and  converted  the  same  to 
his  own  use,"  and  "seized  and  took  plaintiffs  goods,  iron, 
hops,  household  furniture,  etc.,  and  converted  the  same 
to  his  own  use."  '  These  forms  are  under  the  heading  of 
"  Trespass  to  Lands,"  and  these  allegations  are  for  the  con- 
sequential damages  arising  therefrom.  It  will  be  noticed 
that  the  complaint  here  is  nearly  in  the  exact  form  of  the 
above.  See,  also,  McCall's  Forms,  248 ;  1  Abb.  Forms,  471 ; 
1  Chit.  PL  395  et  seq,;  2  Greenl.  Ev.  §  273,  and  note;  John- 
son V.  Gorham,  38  Conn.  519;  Jordan  v.  Staples,  57  Me.  352; 
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Belden  v.  Grannias^  27  Conn.  513 ;  White  v.  Moseley^  8  Pick. 
356 ;  and  other  references  in  plaintiffs'  brief. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 


Williams,  Respondent,  vs.  Giblin,  Appellant. 

September  S6 — October  17, 189S. 

Highways:  Laying  out  and  establishing:  Jurisdictional  requirements: 
Statutes  curing  irregularities:  User:  Abandonment 

1.  Sea  59,  ch.  19,  R  S.  1858  (providing  that  the  order  laying  out  a  high- 

way shall  be  **  competent  evidence  of  the  facts  therein  contained, 
and  shaU  he  prima  fade  evidence  of  the  regularity  of  all  the  pro- 
ceedings prior  to  the  making  of  such  order  ^'X  even  if  it  had  a  retro- 
spective effect,  could  only  apply  to  such  prior  highways  as  were  in 
actual  existence  when  it  went  into  effect 

2.  Compliance  with  the  requirements  of  the  act  of  April  15, 1848  (Laws 

of  1843,  p.  46),  as  to  an  application  in  writing  by  six  or  more  free- 
holders, and  as  to  written  notice  of  the  commencement  and  route 
of  the  proposed  highway  and  of  the  meeting  of  the  commissioners 
to  make  an  examination  and  survey,  was  essential  to  the  jurisdic- 
tion of  commissioners  to  lay  out  a  highway ;  and  where  such  com- 
pliance is  not  recited  in  the  order  or  otherwise  shown  it  cannot  be 
presumed  by  virtue  of  sec.  59,  ch.  19,  R  S.  1858. 

3L  Travel  in  the  vicinity  of  the  line  surveyed  for  a  highway,  without 
any  work  thereon  by  the  public  authorities,  would  not  prevent  the 
extinguishment  of  the  highway,  under  sec.  80,  ch.  16,  R  Sw  1849, 
providing  that  ''every  public  highway  already  laid  out»  no  part  of 
which  shaU  have  been  opened  and  worked  within  four  years  .  .  . 
shall  cease  to  be  considered  as  a  public  highway." 

4  The  evidence  in  this  case  is  held  not  to  show  adverse  user  of  an 
alleged  highway  for  ten  years  after  sec.  80,  ch.  16,  R  S.  1849,  went 
into  effect 

5i  Ch.  19,  Laws  of  1857  (providing  that  all  highways  laid  out  and  re- 
corded, any  portion  of  which  shall  have  been  opened  and  worked 
for  three  years  shall  be  deemed  to  be  legal  highways  so  far  as  so 
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opened  and  worked,  notwithstanding  the  statutes  may  not  have 
been  in  all  respects  pursued  in  laying  them  out),  applied  only  to 
highways  laid  out  and  recorded  by  officers  having  jurisdiction  of 
the  subject  matter,  and  was  not  intended  to  revive  and  validate  a 
road  which  had  previously  ceased  to  be  a  public  highway  under 
sea  80,  ch.  16,  R  a  1849. 

APPEAL  from  the  Circuit  Court  for  Rock  County. 

This  action  was  commenced  October  29, 1890,  for  unlaw- 
fully and  with  force  breaking  and  entering  upon  the  S.  E.  \ 
of  the  N.  W.  i  of  section  22,  township  No.  4  N.,  of  range 
No.  10  E.,  and  cutting  down  and  destroying  one  rod  of  the 
plaintiflPs  fence  and  one  gate  upon  the  plain tiflTs  said  lands 
and  possessions,  September  19,  1890,  and  at  divers  other 
times,  to  the  plaintiffs  damage  in  the  sum  of  $100.  The 
answer  alleged,  in  eflfect,  that  the  locus  in  qyo  was  a  public 
highway,  and  had  been  for  more  than  forty  years,  and  also 
that  the  defendant  was  entitled  to  it  as  a  way  of  neoessit3\ 

A  jury  was  waived  in  the  cause,  and  at  the  close  of  the 
trial  the  court  found,  as  matters  of  fact,  (1)  that  Septem- 
ber 19,  1890,  the  defendant  unlawfully  and  with  force, 
broke  and  entered  upon  the  plaintiflTs  lands  described,  and 
unlawfully  and  with  force  cut  down  and  destroyed  one 
rod  of  the  plaintiflTs  fence  and  one  gate  upon  the  plaintiflTs 
said  lands ;  (2)  that  the  damage  thereby  sustained  by  the 
plaintiff  was  the  sum  of  three  dollars ;  (3)  that  there  was 
no  public  highway  in  the  forty  acres  of  land  described,  at 
the  point  where  said  one  rod  of  fence  and  said  gate  were 
destroyed.  As  conclusions  of  law  the  court  found  that  the 
plaintiff  was  entitled  to  judgment  for  her  damages  of  three 
dollars,  and  the  costs  of  this  action  to  be  taxed,  and  that 
there  was  no  public  highway  in  or  over  said  forty  acres  of 
land  at  the  place  named.  From  the  judgment  entered  upon 
said  findings  in  favor  of  the  plaintiff,  the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  F.  J.  %&  C.  F. 
Zamby  and  oral  argument  by  K  J,  Zamh. 
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For  the  respondent  there  was  a  brief  by  Henry  S.  Sloan^ 
attorney,  and  /.  C.  Sloan,  of  counsel,  and  oral  argument  by 
/.  C.  Sloan. 

Cassodat,  J.  It  is  conceded  that  during  the  times  in 
question  the  plaintiff  was  the  owner  and  in  possession  of 
the  south  half  of  the  northwest  quarter  of  section  22,  in 
the  township  of  Union,  Eock  county ;  that  fof  a  great  many 
years  there  has  been  a  public  highway,  known  as  the 
"  Union  and  Evansville  Eoad,"  running  north  and  south 
upon  the  east  line  of  the  plaintiff^s  land ;  that  about  a  mile 
and  a  quarter  west  of  that  highway  there  has  been,  during 
the  time  mentioned,  what  is  known  as  the  "  Madison  and 
Beloit  Eoad;"  that  in  the  record  book  of  the  town  there 
appears  to  be  the  record  of  an  order  bearing  date  February 
12, 1848,  signed  by  two  commissioners  of  highways,  whereby 
it  was  ordered  and  determined  by  such  commissioners,  in 
effect,  that  a  highway  be  laid  out,  to  the  width  of  three 
rods,  from  a  point  in  the  Union  and  Evansville  road,  about 
seven  chains  south  of  the  northeast  corner  of  the  plaintiff's 
land,  in  almost  a  westerly  direction,  to  the  Madison  and 
Beloit  road,  according  to  a  survey  given ;  that  the  trespass 
alleged  and  proved  consisted  in  removing  and  cutting  down 
a  portion  of  the  fence  and  a  gate  on  the  east  forty  of  the 
plaintiff's  land ;  and  that  there  is  no  evidence  of  any  notice 
to  any  of  the  owners  of  lands  over  which  the  alleged  high- 
way passed,  of  the  laying  out  of  the  same,  nor  of  the  meet- 
ing of  commissioners,  nor  of  the  awarding  of  damages,  nor 
any  paper  respecting  the  same,  except  the  record  of  the 
order  mentioned.  The  contention  is  that  that  record  must, 
under  sec.  59,  ch.  19,  R.  S.  1858,  "  be  received  in  all  courts 
and  places  as  competent  evidence  of  the  facts  therein  con- 
tained," and  must  be  regarded  as  ^^ prima  facie  evidence 
of  the  regvlarity  of  all  the  proceedings  prior  to  the  making 
of  such  order."     Sec.  1298,  E.  S.  1878.     Such  order,  how- 
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ever,  has  never  been  regarded  as  conclusive  evidence  of  any- 
thing. Roehrhom  v.  Schmidt,  16  Wis.  519;  WiUiama  v. 
Mitchell,  49  Wis.  284;  State  v.  Zoffue,  73  Wis.  598;  State  ex 
rel.  Jenkins  v.  Harland,  74  Wis.  11.  There  is  no  claim 
that  the  section  cited  went  into  effect  prior  to  the  Revised 
Statutes  of  1858, —  more  than  ten  years  after  the  alleged 
laying  out  of  the  roadway  in  question.  Prior  to  that  stat- 
ute, a  party  seeking  to  justify  an  alleged  trespass  upon  the 
lands  of  another  on  the  ground  that  the  loctis  in  quo  was  a 
public  highway,  had  the  burden  of  proving  that  all  the 
essential  steps  required  by  the  statutes  to  establish  such 
highway  had  been  regularly  and  properly  taken.  WiU- 
iams  V,  Holmes,  2  Wis.  129 ;  Austin  v.  Allen,  6  Wis.  134 ; 
Bahh  V.  Carver,  7  Wis.  124;  Damp  v.  Dane,  29  Wis.  419; 
Ruhland  v.  Hazel  Oreen,  55  Wis.  664.  Moreover,  the  sec- 
tion of  the  statutes  cited  only  undertakes  to  make  such 
order  "  competent  evidence  of  the  facts  therein  contained^'* 
and  prima  facie  evidence  of  the  regvla/rity  of  all  prior  pro- 
ceedings. Assuming  that  the  section  cited  had  a  retro- 
spective effect,  yet  it  could  only  apply  to  such  prior  public 
highways  as  were  in  actual  existence  at  the  time  the  sec- 
tion went  into  effect.  In  other  words,  it  could  not  hare 
the  effect  of  creating  a  public  highway  where  none  previ- 
ously existed. 

The  original  order,  in  the  case  at  bar,  is  not  in  evidence, 
but  merely  a  supposed  copy  of  it,  found  in  the  record  book 
of  the  town.  This  copy  merely  recites  a  meeting  of  two 
of  the  commissioners,  pursuant  to  a  notice  to  all  to  attend 
such  "  meeting  for  the  purpose  of  ddiberating  upon  the  sub- 
ject matter  of  this  order,"  and  that  they  had  "  caused  a 
survey  thereof  to  be  made,"  as  indicated.  It  does  not  re- 
cite that  any  applications,  in  writing  or  otherwise,  had  been 
made  to  the  commissioners  by  "  six  or  more  freeholders " 
of  the  town,  as  required  by  sec.  1  of  the  act  of  April  15, 
1843,  then  in  force,  nor  that  the  commissioners  had  given 


Digitized  by  VnOOQ IC 


Wis.]  august  TERM,  1893.  Mt 

Williams  vs.  Giblin. 

notice,  in  writing,  of  the  "commencement  and  route  of 
such  proposed  highway,"  and  "  the  several  tracts  of  land 
through  which  the  same  "  was  proposed  to  be  laid,  as  re- 
quired by  sec.  5  of  the  same  act,  nor  that  the  commission- 
ers had  given  notice,  in  writing  or  otherwise,  of  "  the  time 
and  place  at  which  "  they  would  "  meet  to  make  such  ex- 
amination and  survey,"  as  required  by  the  same  section, 
Terr.  Laws  of  1843,  p.  46.  See  sees.  50,  53,  ch.  16,  R,  S, 
1849;  sees.  53,  56,  cL  19,  R  S.  1858;  sees.  1265, 12GT,  K  S, 
1878.  These  several  requirements  of  such  statute  then  in 
force,  and  which  were  not  mentioned  in  the  order  nor 
proved  upon  the  trial,  were  clearly  jurisdictional,  and  not 
such  mere  irregularities  as  sec.  59,  ch.  19,  R.  S.  185S,  was 
designed  to  cover,  as  to  then  existing  public  highways. 
Such  jurisdictional  facts  cannot  be  assumed  upon  mere  pre- 
sumption. Isham  V.  Smith,  21  Wis.  32 ;  State  v.  Lantjer^  23 
Wis.  68;  State  v.  Castle,  44  Wis.  670;  RuUand  v.  Hazd 
Green,  55  Wis.  664;  StaU  ex  rel.  Witte  v.  Curtis,  am^te^  p.  140, 
Sec.  80,  ch.  16,  R.  S.  1849,  provided  that  "every  public 
highway  already  laid  out,  no  part  of  which  shall  have  been 
opened  and  worked  within  four  years  from  the  time  of  its 
being  so  laid  out,  .  .  .  shall  cease  to  be  considered  as 
a  public  highway."  Sec.  85,  ch.  19,  R.  S.  1858;  sec.  1294, 
R.  S.  1878.  Even  had  the  road  in  question  been  legally  laid 
out,  yet,  if  no  part  of  it  was  "opened  and  worked  "  prior  to 
February  12,  1852,  then,  in  the  language  of  the  section  last 
cited,  it  would  have  "ceased  to  be  considered  as  a  public 
highway  "  thereafter.  We  cannot  say,  from  the  evidence  be- 
fore us,  and  especially  as  against  the  findings  of  the  trial 
court,  that  any  part  of  the  route  described  in  the  order  as 
having  been  surveyed  was  ever  ^^  opened  amdwoi'Tced  "  prior 
to  February  12,  1852.  True,  many  years  ago,  when  the 
lands  along  that  route  and  vicinity  were  uncultivated  and 
unfenced,  there  was  more  or  less  travel,  in  an  easterly  and 
westerly  direction,  in  the  vicinity  of  the  line  so  surveyed, 
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and  possibly  such  travel  touched  upon  or  crossed  that  line 
at  one  or  more  places ;  and  it  may  be  that  such  travel,  had 
it  been  upon  the  line  of  the  road  so  surveyed,  would  be  re- 
garded as  an  opening  of  the  road  within  the  meaning  of 
the  statutes  cited ;  but,  even  then,  we  should  be  unable  to 
find  from  the  evidence  that  any  portion  of  that  line  was 
ever  "  worked  "  by  the  public  authorities.  "We  do  not  say 
that  the  portion  of  the  road  opened  or  traveled  should  nec- 
essarily have  been  upon  the  precise  route  so  surveyed,  in 
order  to  prevent  the  road  from  becoming  vacant  by  virtue 
of  the  statute  last  cited,  but  It  should  be  substantially  along 
that  route. 

We  conclude  that  no  public  highway  was  ever  legally 
laid  out,  and  that,  even  if  it  had  been,  it  would  have  ceased 
to  be  such  public  highway  February  12,  1852,  for  the  rea- 
son that  no  part  thereof  had  been  opened  and  worked  prior 
to  that  date.  If  the  locus  in  quo^  therefore,  at  the  time  of 
the  alleged  trespass,  was  a  public  highway,  it  is  because  it 
had  become  such  either  by  express  or  implied  dedication, 
or  by  adverse  user  under  some  other  provision  of  the  stat- 
ute. The  learned  counsel  for  the  defendant  expressly  dis- 
claipi  that  they  are  seeking  to  establish  a  public  highway 
by  such  dedication,  and  we  are  therefore  relieved  from 
considering  that  question.  Counsel  especially  invoke  that 
portion  of  sec.  80,  ch.  16,  R  S.  1849,  which  reads:  "All 
roads  not  recorded  which  ahall  hereafter  be  used  ten  years 
or  more  shaU'be  deemed  public  highways."  Sec.  86,ch.l9, 
R.  S.  1858;  sec.  1294,  R.  S.  1878.  That  section  went  into 
effect  January  1, 1850,  and  hence  no  such  public  highway 
could  be  established  thereunder  by  virtue  of  such  ten 
years'  adverse  user  until  January  1, 1860.  The  mere  fact 
that  the  defendant  claims  under  the  record  of  a  road  which 
we  have  held  to  have  been  illegal  does  not  prevent  the  de- 
fendant from  availing  himself  of  the  provision  of  the  stat- 
ute last  quoted,  if  the  evidence  otherwise  brings  the  case- 
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within  it.  The  evidence  is  voluminoas,  and  we  cannot  go 
into  details ;  but  from  a  careful  examination  of  the  whole 
record  we  do  not  feel  justified,  especially  as  against  the 
findings  of.  the  trial  court,  in  holding  that  the  locus  in  quo 
had  been  used  as  a  public  highway  during  the  ten  years 
mentioned,  nor  for  any  period  of  ten  years  prior  to  the 
alleged  trespass.  Confessedly,  Williams  fenced  his  lands 
and  put  gates,  including  the  one  in  question,  at  different 
places  across  this  alleged  highway,  as  early  as  1S65,  and 
maintained  the  same  ever  since,  except  when  broken  down 
or  removed  by  others.  Such  fences  and  gates  were  con- 
tinuous protests  by  him,  as  landowner,  against  the  existence 
of  any  such  pvhlio  highway. 

Counsel  cite  ch.  19,  Laws  of  1857  (sec.  86,  ch.  19,  R  S. 
1858;  sec.  1295,  R.  S.  1878),  which  declares,  in  effect,  that 
"  all  highways  laid  out  and  recorded,  any  portion  of  which 
shall  have  been  opened  and  worked  for  the  term  of  three 
years  .  .  .  are  hereby  declared  to  be  legal  highways 
so  far  as  they  have  been  so  opened  and  worked,  notwith- 
standing the  statutes  may  not  have  been  in  all  respects 
pursued  in  laying  out  the  same.''  This  last  clause  was  in- 
tended to  obviate  mere  irregularities,  and  not  jurisdictional 
facts.  Moreover,  the  act  was  only  intended  to  apply  to 
highways  which  had  already  been  laid  out  and  recorded  by 
officers  having  jurisdiction  of  the  subject  matter,  or  those 
which  should  thereafter  be  so  laid  out  and  recorded  by 
such  officers.  For  reasons  already  given,  the  road  in  ques- 
tion was  not  so  laid  out  and  recorded.  The  act  was  cer- 
tainly never  intended  to  revive  and  validate  a  road  which 
had  previously  ceased  to  be  a  public  highway  by  reason  of 
not  being  opened  and  worked  within  four  years  from  the 
time  it  was  laid  out,  as  required  by  sec.  80,  ch.  16,  R.  S. 
1849,  for  the  obvious  reason  that  that  section  was  never 
repealed,  but  was  continued  in  force  by  sec.  85,  ch.  19,  R  S. 
1858,  and  sec.  1294,  R  S.  1878,    The  one  section  was  in- 
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tended  to  validate  legally  laid  out  public  highways  not- 
withstanding any  mere  irregularities  in  laying  out  the 
same,  provided  they  were  so  opened  and  worked  within 
the  three  years  mentioned ;  and  the  other  was  intended  to 
vacate  any  public  highway,  notwithstanding  it  haJ  been 
legally  laid  out,  provided  no  part  of  it  had  been  opened  and 
worked  within  the  four  years  mentioned.  The  view  we 
have  taken  of  the  evidence,  as  already  expressed,  makes  it 
obvious  that  ch.  221,  Laws  of  1861,  is  not  applicable,  and 
therefore  does  not  operate  to  bar  this  action. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  Re- 
spondent, vs.  Richardson  and  others.  Appellants. 
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Railroads:  Condemnation  of  land  on  which  spur  track  has  been  con- 
stmcted:  Pleading:  Necessity:  Acquiescence  in  taking:  Manufact- 
uring plant  or  water  pouter. 

1.  In  a  proceeding  by  a  railway  company,  under  sea  1852,  R  S.,  to  con- 

demn land  on  which  a  spur  track  has  been  constructed  and  has 
been  in  use  for  two  years,  the  petition  need  not  allege  that  "  it  is 
the  intention  of  the  corporati<Hi,  in  good  faith,"  to  use  the  land  for 
the  purpose  of  operating  its  road,  as  is  required  by  sec  1846,  in  a 
case  where  the  track  has  not  been  constructed. 

2,  Where  the  land  sought  to  be  taken  is  a  strip  but  eighteen  feet  wide, 

and  the  track  runs  through  the  center  of  such  strip  and  has  been 
in  use  more  than  two  years,  these  facts  show  prima  facie  the  ne- 
cessity of  taking  the  lands.  [Whether  it  is  incumbent  on  the  com- 
pany to  show  the  necessity  in  the  first  instance,  not  determined.] 
a  Where  the  owners  of  land  assented  to  and  acquiesced  in  the  laying 
of  a  spur  track  thereon,  the  right  to  condemn  the  land  therefor  is 
perfect  without  proving  a  necessity  for  the  taking;  and  they  will 
not  be  heard  to  deny  such  right  on  the  ground  that  the  land  taken 
is  a  part  of  a  manufacturing  plant  or  a  water  power. 
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APPEAL  from  the  Circuit  Court  for  Hock  County.  , 
This  is  a  condemnation  proceeding  instituted  December 
30,  1892,  by  respondent  company,  under  sec.  1S52,  II.  S,, 
to  acquire  title  to  a  strip  of  land  across  appellants'  lots,  in 
Janesville,  upon  which  respondent  built  a  spur  track  in  the 
year  1890,  and  has  ever  since  operated  the  same.  This  spur 
track  was  built  to  reach  certain  mills  and  manufacturing 
institutions  in  Janesville,  and  was  authorized  by  the  pro- 
vision of  ch.  276,  Laws  of  1883  (S.  &  B.  Ann.  Stats,  sea 
1831a).  Appellants'  land  is  partly  on  the  bank  and  partly 
under  water  in  the  bed  of  Rock  river,  and  there  is  a  mann* 
facturing  establishment  .thereon.  The  spur  track  runs 
across  one  corner  of  the  property  on  the  bank,  and  across 
a  flume  or  canal  which  conveys  water  to  appellants'  factory 
from  the  Janesville  dam,  and  then  runs  across  Eock  river 
to  a  number  of  mills  on  the  opposite  side. 

The  petition  alleges  the  incorporation  of  the  respondent 
company,  th^  construction  of  the  spur  track  in  1S90,  and  its 
purpose  and  location,  and  that  the  strip  of  land  sougbt  to 
be  condemned,  viz.,  nine  feet  on  each  side  of  the  center  line 
of  its  track  upon  the  bank,  and  eighteen  feet  on  each  side 
in  the  bed  of  the  river,  is  required  for  the  purposes  of  the 
branch  or  spur  track,  subject  to  the  rights  of  all  persons 
entitled  to  use  the  water  power.  The  ownership  of  the 
land  by  the  appellants  is  alleged,  and  the  appointment  of 
commissioners  is  prayed  for.  Upon  the  hearing,  tbe  ap- 
pellants appeared  and  answered,  admitting  the  incorpora- 
tion of  respondent,  the  construction  of  the  spur  track  in 
1890,  and  the  operation  thereof  ever  since,  and  their  owner- 
ship of  the  land  sought  to  be  condemned,  and  denying 
everything  not  specifically  admitted.  The  answer  also  al- 
leged that  the  spur  track  was  built  without  the  consent  of 
appellants. 

No  testimony  was  offered  on  either  side,  and  the  court, 
upon  the  petition  and  answer,  made  an  order,  dated  Feb- 
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ruary  4,  1893,  that  the  respondent  company  was  entitled 
to  a  right  of  way  as  prayed  for,  and  appointing  commis- 
sioners to  appraise  the  damages.  This  order  also  contained 
very  complete  provisions  for  the  preservation  of  the  flame 
and  water  power,  and  the  rights  of  all  persons  entitled  to 
use  the  same.  On  the  24th  of  February,  1893,  appellants 
moved  to  vacate  the  order  of  February  4th  upon  affidavits 
showing  that  the  railway  company  had  given  no  evidence 
in  support  of  its  petition  for  condemnation,  and  that  the 
land  sought  to  be  taken  was  part  of  a  manufacturing  plant, 
the  taking  of  which  would  be  a  great  injury  to  the  rest  of 
the  plant  and  to  the  appellants.  On  this  motion  the  re- 
spondent read  a  large  number  of  affidavits  showing  that 
the  appellants  consented  to  and  acquiesced  in  the  laying  of 
the  track  on  their  lots,  and  that  the  land  proposed  to  be 
taken  was  absolutely  necessary  for  the  track.  The  motion 
was  denied,  and  from  the  order  of  condemnation,  and  the 
order  refusing  to  vacate  the  same,  this  appeal  is  taken.    . 

JZ  P.  Richardson^  for  the  appellants,  contended,  inter 
alia,  that  the  railway  company  cannot  condemn  a  right  of 
way  through  a  manufacturing  plant  for  a  side  track  to 
mills  and  factories.  At  common  law  a  public  highway 
could  not  be  laid  out  through  a  house  or  building  or  the 
adjacent  yard,  without  the  consent  of  the  owner ;  and  this 
is  declared  bv  the  statutes  of  this  state.  4  Bac.  Abr.  670 ; 
1  Kussell;  Crimes,  339,  363,  472;  3  Burn's  Justice,  551; 
3  Comyn's  Digest,  45,  46 ;  Hughes  v.  Trustees  of  Morden 
College,  1  Ves.  Sr.  188;  Gould,  Waters,  sees.  21,  609;  Comp- 
ton  ^.  Susquehanna  R.  Co.  3  Bland,  Ch.  386-9 ;  1  Hawkins, 
P.  C.  ch.  32 ;  Clark  v.  Phelps,  4  Cow.  204;  Ex  parte  Clapper, 
3  Hill,  ^m\  Albany  N.  R.  Co.  v.  BrowneU,  24  K  Y.  352; 
Mohawk  <&  H.  R.  Co.  v.  Artcher,  6  Paige,  86;  Starr  t^ 
Trustees,  6  Wend.  566;  Flanders  v.  Wood,  24  Wis.  572;  Sey- 
mour V.  State,  19  id.  242;  K.  S.  sees.  1263,  1347,  1872,  1875, 
895, 1359,  3375.    A  railroad  is  a  public  highway.     Olcott  v. 
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Supervisors^  16  "Wall.  678.  A  house  or  manufactory  in- 
cludes the  yard  or  ground  attached  to  it  and  used  in  con- 
nection therewith,  within  the  meaning  of  this  exception  in 
the  license  to  exercise  the  power  of  eminent  domain.  Spar- 
row V.  O.,  W.  <b  W.  R.  Co.  2  De  Gex,  M.  &  G.  101 ;  Swift 
<6  Gvoen^s  Appeal^  111  Pa.  St.  516;  Grosvenor  v,  II.  J.  li. 
Co.  1  De  Gex  &  J.  453 ;  Fumiss  v.  Midland  R.  Co.  L.  K. 
€  Eq.  Cas.  473;  Ferguson  v.  Zondon,  B.  &  S.  C.  R.  Co.  3 
De  Gex,  J.  &  S.  658,  659 ;  Spackman  v.  G.  W.  R.  Co.  1  Jur. 
X  S.  790 ;  Gove?*nors  v.  Charing  C.  R.  Co.  1  Johna  &  H. 
400;  Pinchin  v.  L.  dh  B.  R.  Co.  5  De  G.,  M.  &  G.  851; 
CoU  V.  W.  L.  &  C.  P.  R.  Co.  27  Beav.  245;  Alexander  v. 
C.  P.  R.  Co.  30  id.  559;  EiTig  v.  Wycombe  R.  Co.  28  id. 
104;  State  V.  Trothy  36  N.  J.  Law,  422;  Lewis,  Em.  Dom. 
sec.  284,  p.  375 ;  S7mth  v.  Martin,  3  Saunders,  401 ;  Co.  Litt. 
56a,  665.  Although  an  exception  exists  to  this  common- 
law  rule  in  favor  of  the  main  line  of  a  railroad,  it  has  never 
been  and  should  not  be  extended  to  a  side  track,  and  the 
burden  of  proving  such  extension  is  on  petitioner.  The 
side  tracks  are  more  feeders  for  the  profit  of  the  main  line 
than  to  accommodate  the  public.  Chicago  i&  F.  I.  R.  Co. 
V.  WUtse,  116  HI.  449.  The  public  must  need  to  use  the 
land  to  take  it.  It  has  been  often  held  that  no  condemna- 
tion lies  by  a  railroad  company  for  a  track  to  one  factory. 
Pittslwrgh  cfe  F.  R.  Co.  v.  Benwood  I.  Works,  31  W.  Va. 
710;  Matter  of  R.,  H.  cfe  Z.  R.  Co.  110  K  T.  126,- 127;  Re 
Niagara  F.  <&  W.  R.  Co.  108  id.  380.  Perhaps  it  might  be 
urged  here  that  the  four  or  five  factories  or  mills,  which 
petitioner's  map  show  are  all  that  desire  this  side  track,  do 
not  even  make  up  a  "  public."  Under  all  circumstances  it 
would  seem  at  least  matter  of  doubt.  Atfy  Gen.  v.  Fan 
Claire,  37  Wis.  436,  437.  A  fortiori  a  right  of  way  for  a 
^ide  track  cannot  be  condemned  through  a  manufactory 
when  the  side  track  is  for  other  mills  and  factories,  be- 
cause such  side  track  to  mills  and  factories  is  a  eul  de  sac. 
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The  railroad  company  must  prove  the  necessity  for  the 
taking.  Wis.  Cent.  JR.  Co.  v.  .Kheale,  79  Wis.  89;  Wis. 
Cent.  H.  Co.  v.  Cornell  Univ.  52  id.  637;  Sutherland,  Stat. 
Const,  sec.  387,  p.  496.  E.  S.  sec.  1831a  says  the  rail- 
way company  may  take  land  for  "  necessary  roadways  and 
rights  of  way.'^  The  word  "necessary"  means,  not  con- 
venient, but  indispensable.  Greenwich  v.  E.  &  A.  R.  Co. 
24  K  J.  Eq.  217;  Sharon  H.  Co.  Appeal,  122  Pa.  St.  533. 
For  the  respondent  there  was  a  brief  by  John  T.  Fish 
and  Jackson  &  Jackson,  and  oral  argument  by  A.  A.  Jack- 
son.  They  argued,  among  other  things,  that  when  a  rail- 
way company  has  entered  upon  lands  with  the  consent  of 
the  owners,  and  constructed  its  railway  and  put  the  same 
in  operation,  their  only  remedy  against  the  company  is  to 
have  their  compensation  and  damages  assessed.  Sherman 
V.  M.,  L.  S.  &  W.  R.  Co.  40  Wis.  651;  Hanlin  v.  C.  &  N. 
W.  R.  Co.  61  id.  522;  Milwaukee  <b  N.  R.  Co.  v.  Strange, 
63  id.  183;  Taylor  v.  C,  M.  &  St.  P.  R.  Co.  id.  327;  Cos- 
sidy  V.  C  &  If.  W.  R.  Co.  70  id.  440;  Midland  R.  Co.  v. 
Smithy  113  Ind.  233;  Indiam,a,  B.  &  W.  R.  Co.  v.  Smith, 
id.  308;  Bravard  v.  C,  H.  (&  I.  R.  Co.  115  id.  1;  Louis- 
ville,  N.  A.  dk  C.  R.  Co,  v.  Soltweddle,  116  id.  257;  Louis- 
ville, N.  A.  (&  C.  R.  Co.  V.  Beck,  119  id.  124.  The  statutes 
(S.  &  B.  Ann.  Stats,  sees.  1828,  1831a)  nowhere  provide 
that  a  branch  track  shall  not  cross  a  pianufacturing  plant. 
They  do  not  make  the  rights  of  the  owners  of  a  manufact- 
uring plant  any  more  sacred  than  the  rights  of  other  land- 
owners. All  classes  of  property,  that  which  is  used  for 
manufacturing  purposes  as  well  as  that  not  so  used,  is  sub- 
ject to  the  exercise  of  the  right  of  eminent  domain.  New 
York,  E.  &  N.  R.  Co.  v.  B.,  H.  <fe  KR.  Co.  36  Conn.  196, 
198;  Smith  v.  Oovld,  59  Wis.  631-643;  Eastern  R.  Co.  v. 
B.  <&  M.  R.  Co.  Ill  Mass.  125;  Central  B.  Corp.  v.  Lowell, 
4  Gray,  481;  Turnpike  Co.  v.  V.  C.  R.  Co.  21  Vt.  59?); 
Peoplev.  Smith,  21  N.  T.  598;  N.  T.  C.  <&  B.  R.H.  Co.  v. 
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Gas  Co.  63  id.  333,  334;  West  Ewer  B.  Go.  v.  Dix,  6  How. 
533,  534;  Boston  W.  P.  Co.  v.  B.  cfe  W.  R.  Co.  23  Pick. 
360;  Hazen  v.  Essex  Co.  12  Cash.  475. 

WiKSLOw,  J.  Sec.  1852,  R  S.,  provides  that :  "  In  any 
case  when  a  railroad  corporation  shall  not  have  acquired 
title  to  the  lands  upon  which  they  shall  have  constructed 
their  roadbed  or  track,  or  an/y  part  thereof^  .  .  .  the 
corporation  may  proceed  to  acquire  or  perfect  such  title  in 
the  manner  hereinbefore  provided."  The  manner  herein- 
before provided  is  that  laid  down  in  sec.  1846  and  the  fol- 
lowing sections.  From  the  statements  in  the  petition  and 
admissions  in  the  answer,  it  appears  that  the  railroad  com- 
pany constructed  its  branch  track  upon  the  lands  sought  to 
be  condemned  in  the  year  1890,  and  has  continuously  oper- 
ated the  same  ever  since.  There  can  be  no  question,  there- 
fore, of  its  right  to  commence  these  proceedings  under  sec. 
1852,  above  cited.  It  is  objected,  however,  that  the  petition 
does  not  comply  with  the  statute  because  it  does  not  allege 
that  "  it  is  the  intention  of  the  corporation,  in  good  faith," 
to  use  the  land  for  the  purpose  of  operating  the  road.  It 
is  true  that  such  an  allegation  is  required  by  sec.  1846,  in 
a  case  where  the  railroad  is  only  projected  and  not  yet 
built ;  but  when  the  road  has  been  actually  built  upon  the 
land,  and  has  been  in  use  n^re  than  two  years,  we  think 
these  allegations  amply  sufficient.  Good  faith  could  hardly 
be  asserted  more  unequivocally  than  by  these  facts. 

It  is  objected,  further,  that  the  railroad  company  did  not, 
in  the  first  instance,  offer  any  evidence  to  show  the  neces- 
sity of  taking  the  lands  sought  to  be  taken.  The  strip 
sought  to  be  taken  is  but  eighteen  feet  wide  across  that 
part  of  appellants'  land  upon  the  bank  of  the  river.  The 
petition  and  answer  show  that  the  track  runs  in  the  center 
of  this  strip,  and  has  been  in  use  more  than  two  years. 
These  facts,  alone,  furnish  a  good  prima  facie  case  of  neces- 
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sity,  if  it  was  in  foot  incambent  on  the  railroad  company  to 
prove  necessity  in  the  first  instance, —  a  point  not  here  de- 
cided. Furthermore,  it  appears  that  the  appellants  appeared 
at  the  hearing  of  the  original  petition,  and  suggested  the 
names  of  commissioners  of  appraisal  to  be  appointed,  and 
that  one  of  the  names  so  suggested  was  accepted  by  the 
circuit  judge.  It  also  appears  that,  upon  the  hearing  of  the 
motion  to  vacate,  proof  was  submitted  by  the  railroad  com- 
liany  to  show  the  necessity  of  the  taking  of  these  lands. 
Again,  if  it  should  be  said  that  in  an  ordinary  case  the  ne- 
cessity must  be  shown  in  the  first  instance  by  the  railroad 
company,  there  was  ample  and  uncontradicted  proof,  upon 
the  motion  to  vacate,  showing  that  appellants  practically 
assented  to  the  laying  of  the  track  in  the  place  where  it 
was  laid,  and  acquiesced  therein.  If  this  was  true,  the  right 
to  condemnation  was  perfect  without  proving  necessity.  In 
fact,  it  was  the  only  resource  left  to  the  property  owner. 
IIa7ilin  V.  0.  <&  N.  W.  R.  Go,  61  Wis.  516.  We  conclude 
that  there  is  no  merit  in  the  objection. 

The  appellants  further  claim  that  a  railroad  company 
cannot  condemn  a  part  of  a  manufacturing  plant  or  a  water 
l>ower  for  the  purpose  of  a  branch  or  side  track.  They 
practically  admit  that  such  property  may  be  condemned  for 
the  main  track,  but  attempt  to  draw  a  distinction  between 
the  power  of  condemnation  for  the  main  line  aAd  for  a  side 
track.  We  have  found  no  such  distinction  in  our  statute; 
but  it  is  enough  to  say  here  that  the  consent  and  acquies- 
cence which  were  so  amply  proven  conclude  the  appellants 
upon  the  point. 

By  the  Court, —  Orders  affirmed. 
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Waeden,  Appellant,  vs.  Sweeney,  Respondent. 

September  27^  October  17, 1893, 

(1)  Appeal:  Trifling  error,    (2)  Tender,    (8)  Justices'  courts:  Offer  of 
judgment:  Costs, 

1.  A  verdict  wiU  not  be  disturbed  because  the  trial  judge  made  au  error 

of  ten  cents  in  stating  to  the  jury  the  amount  which  plaititiff  should 
recover  in  case  certain  facts  were  found. 

2.  An  alleged  tender  in^his  case  is  held  to  have  been  instifflcieDt,  the 

amount  offered  being  less  than  was  admitted  to  be  due*  aad  there 
having  been  no  notice  as  to  where  the  money  or  its  equivalent  might 
be  found  if  the  other  party  should  conclude  to  accept  it,  and  the 
tender  not  having  been  kept  good. 

3.  An  offer  by  defendant  to  bring  into  court  a  certain  sum  to  be  paid  t^) 

plaintiff,  unaccompanied  by  any  offer  to  pay  the  coat:^  up  to  that 
time,  is  not  a  sufficient  offer  of  judgment  under  sec.  36^^ 7,  R  8^,  to 
entitle  defendant  to  costs  subsequently  accruing. 

APPEAL  from  the  County  Court  of  Dodge  County, 
This  action  was  commenced  September  25, 1891,  in  a  jus- 
tice's court,  to  recover  $90.80,  the  alleged  value  of  a  car 
load  of  hay  purchased  of  the  plaintiff  by  the  dofondant.* 
The  defendant  answered  to  the  effect  that  he  only  prom- 
ised to.  pay  the  plaintiff  for  the  hay,  $84.92;  that  July  8, 
1891,  he  tendered  to  the  plaintiff  that  amount  in  jiayment 
therefor,  but  that  the  plaintiff  refused  to  receive  the  sauie: 
that  the  defendant  had  ever  since  remained,  and  still  was, 
ready  and  willing  to  pay  to  the  plaintiff  that  am o Lint  for 
the  hay,  but  that  the  plaintiff  had  hitherto  refused  to  re- 
ceive the  same,  and  offered  to  bring  the  amount  into  court, 
to  be  paid  to  the  plaintiff,  if  he  would  accept  it. 

On  the  trial  the  plaintiff  recovered  judgment  for  SOO^Sfi 
damages  and  costs.  The  defendant  thereupon  appealed  to 
the  county  court,  where  the  cause  was  retried  before  and 
by  a  jury,  and  at  the  close  of  the  trial  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff,  and  assessed  his  damages 
Voi*86— 11 
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at  $84.85.  Therenpon  the  court  held  as  matter  of  law  that 
the  defendant  had  before  the  trial  duly  tendered  and  paid 
into  court  the  amount  of  said  verdict,  and  hence  that  he 
was  entitled  to  costs,  which  were  taxed  at  $61.51,  and  ren- 
dered judgment  in  favor  of  the  plaintiff  for  the  difference 
between  that  amount  and  said  verdict,  to  wit,  for  $23.34. 
The  plaintiff  appeals* 

For  the  appellant  there  was  a  brief  by  ElweU  dk  Burke, 
attorneys,  and  II.  TF*  Sawyer^  of  counsel,  and  oral  argu- 
nnent  by  Mr.  Sawyer. 

For  the  respondent  there  was  a  brief  by  James  K  Ma- 
lone^  attorney,  and  J.  J.  Dick^  of  counsel,  and  oral  argu- 
ment by  Mr.  Dick. 

Cassoday,  J.  In  March  or  April,  1891,  the  defendant 
weighed  and  pressed  hay  for  the  plaintiff,  and  attached  to 
each  bale  a  tag,  upon  which  he  marked  the  weight  of  such 
bundle.  Such  bales  naturally  shrunk  in  weight  as  the  sum- 
mer came  on.  In  June,  1891,  the  defendant  purchased  of 
the  plaintiff  a  car  load  of  such  hay,  and  was  to  pay  therefor 
.$12.25  per  ton.  The  principal  dispute  on  the  trial  was 
whether  the  defendant  was  to  take  the  hay  at  the  weight 
so  marked  on  the  tags  or  at  its  actual  weight.  We  thiuk 
the  question  thus  in  dispute  was  legitimately  for  the  jury, 
and  we  do  not  feel  warranted  in  setting  aside  the  verdict 
as  against  evidence.  Hurd  v.  Milton,  82  Wis.  406.  Nor 
can  we  disturb  the  verdict  because  the  judge  in  charging 
the  jury  made  an  error  of  ten  cents  in  stating  "  that  if  the 
sale  was  made  by  actual  weight  the  verdict  should  be 
$84.85."  We  conclude  that  the  verdict  is  conclusive  upon 
the  plaintiff.  But  the  trial  court,  as  we  think,  erroneously 
allowed  costs  in  favor  of  the  defendant.  The  tender  pleaded 
and  attempted  to  be  proved  was  entirely  insufficient.  Some 
time  prior  to  the  commencement  of  the  action  the  defend- 
ant, through  the  agency  of  his  wife,  offered  the  plaintiff 
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his  check  for  the  amount  named  in  the  verdict;  but  he  re- 
fused to  accept  it.  Such  oflfer  was  renewed  in  money  soon 
after,  but  the  amount  was  less  than  the  defendant  admitted 
to  be  due,  nor  was  it  accompanied  by  any  notice  as  to  where 
the  money  or  its  equivalent  would  be  kept  or  might  be 
found  in  case  the  plaintiff  should  conclude  to  accept  it,  nor 
was  it  kept  good. 

The  learned  counsel  for  the  plaintiff  contends  that  the 
answer  contained  an  oflfer  of  judgment  as  prescribed  in 
sec.  3627,  R  S. ;  and  that,  as  the  plaintiff  failed  to  recover 
a  more  favorable  verdict  than  he  would  have  done  by  ac- 
cepting the  oflfer,  he  was  not  entitled  to  recover  the  costs 
made  after  the  oflfer,  but  was  bound  to  pay  the  costs  so 
made  to  the  defendant,  as  prescribed  in  sec.  3628,  R  S. 
But  for  the  defendant  to  avail  himself  of  the  benefit  of 
sec.  3627,  E.  S.,  he  was  bound  to  accompany  his  oflfer  to 
pay  the  $84.92  with  the  plaintiiBf's  costs  up  to  the  time  of 
making  the  oflfer,  as  prescribed  in  that  section.  This  he  did 
not  do. 

By  the  Coxirt — The  judgment  of  the  county  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter 
judgment  against  the  defendant  for  the  amount  of  the  ver- 
dict and  interest  and  the  taxable  costs  and  disbursements 
of  the  plaintiflf  in  the  action,  and  for  further  proceedings 
according  to  law. 
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Knott  and  another,  Appellants,  vs.  Tidvman,  Respondent. 

Knott  and  another,  Appellants,  vs.  Tidyman  and  others, 

Respondents. 

September  £8  —  October  17, 1S9S, 

Negotiable  instruments:  Intoxication:  Fraud:  Bona   fide  purchasers: 

Agency, 

1.  Notes  and  mortgages  obtained,  without  consideration,  from  a  per- 

son weak  in  mind  and  fond  oi  liquor,  by  a  designing  and  shrewd 
man  whom  he  thought  to  be  his  friend,  by  plying  him  with  liquoi*, 
playing  on  bis  fears  as  to  the  action  of  supposed  creditorsr  threat- 
ening and  cajoling  him,  until,  in  a  s^te  of  intoxication  and  not 
realizing  what  he  is  doing,  he  signs  the  instruments^  are  Toidr  both 
for  lack  of  consideration  and  for  fraud,  hi  the  bands  of  the  payees 
and  subsequent  holders  who  are  not  bona  fide  purchasera 

2.  Notice  to  an  agent  for  the  investment  of  moneys^  of  equities  in 

favor  of  the  makers  of  notes  and  mortgages  in  which  be  makes 
an  investment  thereof,  is  notice  to  his  principal 
a  One  who  receives  the  notes  of  a  third  person,  a  part  of  which  are 
past  due,  as  collateral  security  for  a  pre-existing  debt  due  him 
from  the  holder  thereof,  who  had  notice  of  equities  in  favor  of  the 
maker,  is  not  a  bona  fijde  purchaser. 

APPEALS  from  the  Circuit  Court  for  Dodge  County. 

One  of  these  actions  is  founded  upon  three  promissory 
notes  signed  by  defendant  TT.  J.  Tidyman^  for  $125,  $500, 
and  $700,  respectively,  the  first  one  being  dated  October  15, 
1887,  payable  to  Samud  Rohy  or  bearer,  April  1, 1888;  the 
second  dated  August  24, 1887,  payable  to  the  order  of  S,  D, 
Rohy  six  months  after  date ;  the  third,  dated  October  28, 
1887,  payable  to  Mary  E.  Rohy  (then  the  wife  of  S.  D. 
Rohy)  or  bearer  one  year  after  date, —  and  of  all  of  which 
notes  plaintiffs  claim  to  be  the  owners  and  holders  by  trans- 
fer from  one  P,  R.  Barnes,  The  other  action  is  brought 
to  foreclose  a  certain  real-estate  mortgage  given  by  defend- 
ant Tidyman^  and  Albertina,  his  wife,  October  28,  1887,  to 
secure  a  note  of  the  same  date  given  by  W.  J,  Tidyman  to 
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the  order  of  Mary  E.  Rohy  two  years  after  date.  The 
complaint  alleges  that  James  L.  Knott  owns  an  interest  in 
this  note  and  mortgage  to  the  amount  of  $1,020,  derived  by 
transfer  to  him  of  said  note  and  mortgage  by  said  P.  7?, 
Ba/mes^  September  15,  1888  (in  whose  possession  the  saiTie 
then  were),  as  collateral  security  for  a  loan  of  $1,020  then 
made  by  said  Knott  to  Barnes.  The  complaint  also  alleges 
that  said  Barnes  was  the  agent  of  John  Knott  to  loan 
$3,500  placed  in  Barne^  hands  in  May,  1888,  and  that 
Barnes  invested  of  said  moneys  $1,693.65  for  his  own 
benefit,  and  secured  the  payment  thereof  to  said  John 
Knott  by  transfer  of  all  his  interest  in  said  note  and  mort- 
gage. The  date  of  this  last  alleged  transfer  is  not  given, 
but  interest  is  claimed  on  John  Enott^s  share  from  October 
1,  1888. 

The  defense  is  practically  the  same  in  both  actions.  It 
is :  Firsty  an  entire  want  of  consideration  for  any  of  the 
notes ;  second^  that  the  execution  of  the  notes  and  mortgage 
was  procured  by  fraud  practiced  on  W.  J.  Tidyman  by 
Rohy;  and,  thirdy  knowledge  of  the  invalidity  of  the  notes 
on  the  part  of  the  plaintiflfs  before  they  came  into  posses- 
sion of  the  same.  The  facts  constituting  the  fraud  were 
alleged  to  be  as  foMows,  substantially :  That  Tidyman  was 
weak  of  mind  and  easilv  influenced;  that  he  was  on  inti- 
mate  terms  with  Rohy^  and  supposed  him  to  be  fiis  friend ; 
that  Rohy  falsely  represented  to  him  {Tidyman)  that  credit- 
ors were  about  to  prosecute  claims  against  him  and  sweep 
away  all  his  property;  that  then  Rghy  would  ply  him  with 
liquor,  and  take  him  from  saloon  to  saloon,  still  preying  on 
his  fears,  and  finally,  having  got  Tidyman  into  a  state  of 
intoxication  where  he  did  not  know  what  he  was  doing, 
would  procure  the  execution  of  the  notes  in  suit.  In  this 
way  it  is  alleged  that  Rohy  secured  not  only  the  execution 
of  the  notes  and  mortgage  in  suit,  but  also  other  notes  and 
chattel  mortgages  covering  all  the  property,  real  and  per- 
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Bonal,  which  Tidyman  had.  It  was  also  claimed  that  the 
signature  of  TidymarCs  wife,  AU)ertina^  was  obtained  to 
the  mortgage  by  false  representations  as  to  its  nature,  she 
not  knowing  what  the  paper  was. 

The  cases  were  tried  without  a  jury,  and  the  same  evidence 
used  in  both  cases.  The  findings  of  the  court  were  sub- 
stantially the  same  in  both  cases.  They  were  to  the  effect 
that  there  was  no  consideration  for  the  notes  or  mortgages 
ever  given;  that  their  execution  was  procured  by  the 
fraudulent  practices  alleged  in  the  answers;  that  Barnes 
had  possession  of  them  as  attorney  for  the  Robys^  but  never 
•owned  them  nor  paid  anything  for  them;  that  Baimes  had 
full  knowledge  of  the  equities  claimed  by  defendants  when 
he  got  possession  of  said  notes;  that  Barnes  was  the  agent 
for  both  plaintiffs  for  the  loaning  of  their  moneys  when 
the  plaintiffs  claim  to  have  come  into  possession  of  said 
notes ;  that  the  plaintiffs  knew  of  the  equities  claimed  to 
exist  by  defendant  when  they  obtained  possession  of  the 
notes;  that  the  plaintiffs  are  not  owners  for  value,  or  hona 
jld^  purchasers ;  and  that  the  notes  and  mortgages  are  in- 
valid and  worthless.  From  judgments  for  defendants  in 
both  cases,  plaintiffs  appeal 

For  the  appellants  there  were  briefs  by  J.  C.  Kerwin  and 
W.  W.  QuatermasSy  and  oral  argument  by  Mr.  Quatermass, 
They  contended,  inter  alia^  that  the  notes  and  mortgage  in 
suit  were  given  by  Tidyman  to  defraud  his  creditors,  and 
hence  are  good  even  between  the  original  parties.  He 
cannot  set  up  his  ow4i  fraud  as  a  defense.  Clemens  v. 
Clemms,  28  Wis.  637;  Davy  v.  Edley,  66  id.  454;  GiU  v. 
Henry,  95  Pa.  St.  388;  Evans  v.  Dravo,  24  id.  62;  Blystone 
V.  Blystone,  51  id.  373;  Garpenier  v.  McGlure,  39  Vt.  9. 
Semi-intoxication  is  no  defense.  The  drunkenness  must  be 
total  and  at  the  moment  of  executing  the  instruments. 
Gore  V,  Gibson,  13  Mees.  &  W.  623 ;  Gardner  v.  Gardner, 
22  Wend.  626;  Harbison  v.  Lemon,  3  Blackf.  51;  Cavender 
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V-  Waddingham^  5  Mo.  App.  457 ;  Bate9  v,  Ball^  72  111. 
108. 

For  the  respondent,  W,  J.  Tidyman^  in  the  first  case 
there  was  a  brief  by  <7.  E.  Hooker  and  J,  E,  Moloney  and 
in  the  second  case  a  brief  by  the  same  attorneys  for  the 
respondents  IF.  J.  Tidym^tn^  C.  E.  Hooker^  J.  E,  JUalone, 
and  Mary  E.  Bohy;  and  the  causes  were  argued  orally  by 
J.  J.  Dick  and  C\  K  Hooker. 

"WiNSLOw,  J.  These  cases  present  phases  of  human  nat- 
ure not  pleasant  to  contemplate.  A  man,  weak  in  mind 
and  fond  of  liquor,  falls  into  the  hands  of  a  designing  and 
shrewd  man  whom  he  thinks  to  be  his  friend.  The  sup- 
posed friend  plies  him  with  liquor,  plays  on  his  fears  as  to 
the  action  of  supposed  creditor,  threatens  and  cajoles  him, 
until,  in  a  state  of  intoxication  and  not  realizing  what  he 
is  doing,  the  victim  at  various  times  signs  notes,  chattel 
and  real-estate  mortgages,  covering  all  his  property,  amount- 
ing to  more  than  $3,000,  without  a  shadow  of  considera- 
tion. That  this  constitutes  fraud  cannot  be  doubted.  If 
courts  cannot  relieve  against  such  impositions,  they  fail  in 
an  important  part  of  their  mission.  But  they  can  and  do 
frequently  relieve  against  just  such  machinations.  Kuel- 
Jcamp  V.  Hidding^  31  Wis.  503.  See  cases  cited  in  the  opin- 
ion of  Dixon,  C.  J. 

In  the  hands  of  Rohy  or  his  wife  these  securities  were 
invalid  for  two  reasons:  f'irst,  because  made  absolutely 
without  consideration;  and,  second,  because  they  are  the 
fruit  of  imposition,  oppression,  and  undue  advantage  ob- 
tained by  a  cunning,  sharp  nature  over  a  weak  mind. 
They  were  conceived  in  sin  and  born  in  iniquity.  But  it  is 
claimed  that  they  are  now  in  the  hands  of  hona  fide  pur- 
chasers for  value,  and  consequently  the  defenses  of  fraud 
and  lack  of  consideration  are  no  longer  available.  We 
shall  not  detail  the  evidence  bearing  on  the  manner  in 
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which  these  securities  came  into  the  possession  of  the 
plaintiffs.  They  came  through  the  hands  of  P.  R.  Barnes^ 
who  obtained  them  in  some  manner  and  at  some  time  from 
the  Eohys,  The  court  found,  and  we  agree  in  the  conclu- 
sion, that  Barnes  paid  no  value  for  them,  so  that  he  can- 
not be  considered  a  hona  fide  purchaser.  The  evidence 
shows,  also,  to  our  satisfaction,  and  evidently  to  the  satis- 
faction of  the  court  below,  that  Barnes  had  notice  of  the 
equities  claimed  by  Tidyman  as  early  as  the  middle  of 
September,  188S.  He  obtained  this  knowledge  by  being 
employed  by  the  Rohys  to  defend  an  action  in  equity 
brought  by  Tidyman  in  March,  1888,  to  set  aside  and  can- 
cel the  mortgage  and  its  accompanying  note,  also  the  $125 
note,  on  the  ground  of  the  fraud  practiced  by  Rohy  on 
Tidyman.  Then  seems  to  have  followed  the  jugglery  by 
which  Barnes  endeavored  to  put  the  securities  into  the 
hands  of  the  plaintiflfs  as  hona  fide  purchasers.  But  the 
evidence  shows  they  are  not  hona  fide  purchasers.  Barnes 
was  confessedly  the  agent  of  John  Knott  for  the  invest- 
ment of  his  moneys,  and  had  been  such  since-  May,  1888. 
The  evidence  shows  that  he  attempted  to  invest  part  of 
JohrCs  funds  in  the  mortgage  and  part  in  the  notes.  Just 
when  this  attempted  investment  of  John!s  funds  took  place 
is  not  clear,  but  the  evidence  entirely  satisfies  us  that  it 
was  after  Barnes  had  knowledge  of  the  fraudulent  char- 
acter of  the  securities.  The  $500  note  and  the  $125  note 
were  in  the  possession  of  the  First  National  Bank  of  Wau- 
pun,  as  collateral  to  a  note  given  by  the  Robys^  from  No- 
vember 10,  1887,  until  September  18,  1888,  so  they  oould 
not  have  been  used  by  Barnes  until  after  that  date.  The 
$700  note  is  indorsed,  '^  EnoU  collateral,  Oct.,  '88."  The 
conclusion  is  very  strong  to  our  minds,  from  the  evidence, 
that  the  alleged  interest  of  John  KnoU  in  these  notes  and 
in  the  mortgage  was  not  acquired  until  after  September 
18, 1888,  and  after  Barnes  had  full  notice  of  the  equities  of 
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the  defendants.  Notice  to  Barn^  was  notice  to  his  prin- 
cipal. It  was  fresh  in  Barnes'  mind ;  it  is  incredible  that 
he  could  have  forgotten  it.  Brothers  v.  Bank  of  Kaukauna^ 
84  Wis.  381. 

It  is  strenuously  denied  by  the  plaintiff  e/«7?^<?^that  Barnes 
was  ever  his  agent  for  the  investment  of  his  moneys,  but 
that  he  {James)  obtained  his  interest  in  the  securities  by 
deals  made  by  him  personally  with  Barnes^  and  without 
notice  of  any  equities.  Even  if  this  were  the  fact,  the 
plaintiff  Jamesy  under  his  own  evidence,  would  not  be  a 
bona  Jide  purchaser  of  the  notes  not  secured  by  the  real- 
estate  mortgage.  He  testifies  substantially  that  they  were 
turned  over  to  him  by  Barnes  in  October  or  November, 
1888,  as  collateral  security  for  the  payment  of  a  pre-exist- 
ing indebtedness  owing  from  Barnes  to  him,  and  that  two 
of  them,  at  least,  were  past  due.  Under  these  circum- 
.  stances  he  was  not  a  bona  Ji4e  purchaser  of  the  notes. 
Jenhins  v.  Sohauby  14  Wis.  1 ;  Bowman  v.  Vaii  Kuren^  29 
Wis.  219. 

There  are  many  circumstances  in  the  case  which  tend  to 
throw  doubt  on  the  direct  testimony  of  James  that  Barnes 
was  Hot  his  agent  for  the  investing  of  money.  It  seems 
that  James^  John^  and  their  mother  had  funds  in  the  spring 
of  1888  derived  from  the  settlement  of  the  estate  of  the 
father  of  Jamss  and  John,  The  shares  of  John  and  the 
mother  were  confessedly  handedf  over  to  Barnes  to  invest 
and  reinvest.  Barnes  was  the  attorney  of  the  estate,  and 
James  was  the  administrator.  Ja/ines  admittedly  gave  se- 
curities to  Barnes  to  collect.  The  note  and  mortgage  were 
left  in  Barnes^  possession  after  the  alleged  transfer  to 
James.  There  was  direct  testimony  to  the  effect  that 
Jam^es  admitted  that  Barnes  had  all  their  money  to  invest. 
From  all  the  evidence  we  conclude  that  the  testimony 
shows  Bo/mes  to  have  been  the  agent  of  James  as  well  as 
John^  and  consequently  that  James  is  also  chargeable  with 
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the  knowledge  that  Barnes  had  of  the  fraudulent  character 
of  these  securities. 

No  other  questions  require  consideration. 

By  (lie  Court, —  Judgments  affirmed. 


Kelly,  Appellant,  vs.  Kelly  and  another,  Respondents. 

September  28— October  17, 189S, 

Attorney  and  dient:  Champerty:  Dismissal  Of  axition:  Canceling  cham- 
pertous  agreement 

1.  When  the  fact  that  an  action  is  being  prosecuted  under  a  cham- 

pertous  agreement  comes  to  the  knowledge  of  the  court  in  any- 
proper  manner,  the  action  will  be  dismissed.  Barker  v.  Barkery 
14  Wia  181,  adhered  ta 

2.  A  contract  between  attorney  and  client  by  which  the  attorney 

agrees,  in  consideration  of  $1,  to  prosecute  an  action  and  pay  all 
costs,  expenses,  and  counsel  fees  therein,  and  the  client  agrees  that 
if  awarded  judgment  she  will  pay  him  a  certain  share  of  the  pro- 
ceeds of  the  land  recovered,  but,  if  unsuccessful,  said  sum  of  $1 
shall  be  full  consideration  for  the  attorney's  services  and  counsel 
fees,  is  champertoua 

3.  An  attorney  prosecuting  an  action  under  a  champertous  agreement 

cannot,  in  his  client's  absence,  cancel  such  agreement  and  proceed 
with  the  action,  even  though  he  has  a  letter  of  attorney  authorizing 
him  to  sue  and  do  all  thingr  necessary  in  thac  behalf. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

This  is  an  action  for  the  recovery  of  real  estate.  The 
answer  was  a  general  denial.  At  the  trial  the  plaintifTs 
attorney,  upon  the  demand  of  the  attorney  for  the  defend- 
ants, produced  a  certain  agreement,  dated  February  23, 
1892,  by  which  the  plaintiflfs  attorney,  for  and  in  consider- 
ation of  $1,  agreed  to  prosecute  the  action  to  final  judg- 
ment and   pay   all  costs  and  expenses  and  counsel  fees 
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therein,  and,  if  the  plaintiff  should  be  awarded  judgment 
for  the  land,  she  agreed  to  pay  him  a  sum  equal  to  one  half 
the  value  of  the  land,  if  it  sold  for  $3,000  or  less,  and  a 
further  sum  equal  to  one  third  of  what  the  land  should 
sell  for  in  excess  of  $3,000,  and  if  she  should  not  recover 
judgment  in  the  cause  then  the  sum  of  $1  should  be  full 
consideration  for  all  ^rvices  for  attorney  and  counsel  fees 
therein;  also  a  power  of  attorney  from  the  plaintiff  to  her 
said  attorney,  dated  the  27th  of  February,  1889,  by  which 
the  latter  was  appointed  her  true  and  lawful  attorney  to 
sue  for,  recover,  and  collect  all  sums  of  money  or  property 
coming  to  the  plaintiff,  or  which  she  might  be  entitled  to 
receive  from  the  estate  of  her  deceased  father;  to  compro- 
mise or  agree  for  the  same  or  any  part  thereof,  and  give 
acquittances  or  other  suflBcient  discharges,  etc.,  upon  such 
terms  and  conditions  as  he  should  see  fit,  and  to  do  and  per- 
form all  acts  or  things  that  might  or  should  be  necessary 
to  be  done  in  order  to  recover  or  collect  the  plaintiff's  inter- 
est in  the  estate  of  her  deceased  father.  These  documents 
were  given  in  evidence  against  the  plaintiff's  objection.  The 
plaintiff's  attorney  testified  to  the  inability  of  the  plaintiff 
to  furnish  money  to  prosecute  the  action,  and  that  she  im- 
plored him  to  take  charge  of  it ;  that  she  was  absolutely 
penniless;  that  he  was  unwilling  to  take  the  case  on  specu- 
lation, and  would  prefer  she  would  furnish  the  money,  and 
she  said  it  was  impossible,  and  told  him  what  she  would  do 
under  the  circumstances,  and  the  contract  was  drawn  up ; 
that  he  had  paid  the  costs  of  the  litigation  thus  far,  and 
had  procured  his  friends  to  go  security  for  the  costs.  The 
court  held  that  the  agreement  was  champertous.  Plaint- 
iff's counsel  asked  to  surrender  the  contract  and  be  allowed 
to  proceed  with  the  suit,  but  the  plaintiff  was  not  present. 
The  court  held  that  the  contract  could  not  be  canceled  by 
the  action  of  one  of  the  parties  thereto,  and  dismissed  the 
action  on  the  ground  that  it  was  prosecuted  under  a  cham- 
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pertous  agreement.  The  correctness  of  this  ruling  is  the 
only  question  presented  by  the  record. 

For  the  appellant  there  was  a  brief  by  Geo,  W.  Sloan  and 
James  J,  Dick^  and  oral  argument  by  Mr,  Dick. 

J.  E.  JUaloney  for  the  respondents.  [The  cause  was  sub- 
mitted without  brief  or  oral  argument.] 

PiNNEY,  J.  We  were  strongly  urged  to  reconsider  the 
rule  laid  down  in  the  case  of  Barker  v.  Barker,  14  Wis. 
131,  holding  that  the  law  with  regard  to  champerty,  with 
certain  limitations,  exists  as  a  substantive  part  of  the  com- 
mon law,  and  still  prevails  in  this  state,  and  that  the  ques- 
tion whether  a  suit  is  prosecuted  upon  a  champertous 
agreement  is  one  outside  of  the  real  merits  of  the  case,  and, 
although  no  issue  had  been  formed  in  regard  to  it,  that,  if 
the  fact  came  to  the  knowledge  of  the  court  in  any  proper 
manner,  it  would  refuse  longer  to  entertain  the  proceed- 
ing. It  was  argued,  as  doubtless  is  the  case,  that  the  de- 
cision in  Barker  v.  Barker,  supra,  is  contrary  to  the  great 
weight  of  authority.  The  rule  laid  down  in  Barker  v. 
Barker,  over  thirty  years  ago,  has  ever  since  been  consid- 
ered and  acted  on  as  a  substantive  part  of  the  law  of  Wis- 
consin, and  has  been  frequently  recognized  in  some  cases, 
and  in  others  expressly  affirmed.  Miller  v.  Larson,  19 
Wis.  463;  Martin  v.  Veeder,  20  Wis.  ^^^\  Stearns  v.  Felker, 
28  Wis.  594;  AUard  v.  Lamirande,  29  Wis.  502.  The  doc- 
trine in  Barker  v.  Barker,  in  our  judgment,  is  founded  in 
sound  policy  and  establishes  a  wholesome  rule.  We  do  not 
fe^l  authorized  to  recede  from  it,  in  view  of  the  long  time 
that  it  has  been  in  force  without  serious  question;  and,  as 
the  legislature  has  not  seen  fit  to  change  it,  it  is  not  fit 
that  at  this  late  date  we  should  interfere  to  do  so  by  judi- 
cial decision.  It  is  very  clear  that  the  agreement  in  ques- 
tion is  champertous,  and  directly  within  the  rule  laid  down 
in  Steams  v.  Fdker,  28  Wis.  594 ;  Lathrop  v.  Amherst  Bank, 
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9  Met.  489;  Ackert  v.  Barker,  131  Mass.  438;  Blanchard 
V.  Ferdinand,  132  Mass.  389. 

A  satisfactory  answer  to  the  proposition  of  the  plaintiffs 
attorney  to  cancel  the  agreement  and  proceed  with  the 
action,  consists  in  the  fact  that  there  was  no  one  present, 
representing  the  plaintiff,  authorized  to  aigree  thereto.  The 
plaintiffs  attorney  could  not  do  so  by  virtue  of  his  letter 
of  attorney.  It  requires  two  parties  to  dissolve  a  contract, 
as  well  as  to  make  one.  The  plaintiffs  attorney  could  not 
act  for  the  plaintiff  in  a  matter  in  which  they  were  inter- 
ested adversely.  For  these  reasons,  the  judgment  of  the 
circuit  court  must  be  affirmed. 

By  the  Cox^H. —  Judgment  affirmed. 


Dullba;  Respondent,  vs.  Chicago  &  Northwestebn  Rail- 
way Company,  Appellant. 

September  28  —  October  17, 1893. 

RaUroada:  Injury  to  person  at  highway  crossing:  Contributory  negli- 
gence. 

While  driviDg  along  a  highway  towards  defendant's  track  plaintiff 
crossed  a  bridge  which  had  proper  side  protections.  When  53  feet 
from  the  end  of  the  bridge  and  175  feet  from  the  track  he  saw  a  train 
55  rods  distant  approaching  at  high  speed.  He  walked  his  horse 
to  the  end  of  the  bridge,  in  compHance  with  a  notice  thereon,  and 
then  drove  as  fast  as  he  could  to  the  track,  on  which  his  buggy 
was  struck  by  the  train  and  he  was  injured.  He  might,  before 
reaching  the  track,  have  turned  into  a  side  road  which  ran  nearly 
parallel  with  the  track.  His  horse  was  unused  to  the  cars  and 
easily  frightened.  Heldy  that  he  was  guilty  of  negligence  in  delib- 
erately attempting  to  cross  the  track  in  front  of  the  train.  The 
rule  that  accuracy  of  judgment  is  not  required  in  the  choice  of  the 
very  best  nleans  of  escaping  imminent  peril,  has  no  application. 
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APPEAL  from  the  Circuit  Court  for  Washington  County. 

Action  to  recover  damages  for  pejrsonal  injuries.  The 
railroad  of  the  defendant  company  passes  through  Barton, 
an  unincorporated  village.  The  track  is  crossed  nearly  at 
right  angles  by  a  public  highway  running  through  the  vil. 
lage.  This  highway  crosses  the  Milwaukee  river  on  an 
iron  bridge  117  feet  long,  with  proper  side  protections. 
The  end  of  the  bridge  nearest  the  railroad  track  is  123  feet 
distant  therefrom/  Plaintiff  was  traveling  on  this  high- 
way towards  the  railroad,  and  passed  over  the  bridge. 
When  53  feet  from  that  end  of  the  bridge,  and  175  feet 
from  the  track,  he  saw  a  train  approaching  the  crossing  in 
front  of  him,  55  rods  distant"  therefrom.  The  train  was 
running  at  a  high  rate  of  speed,  charged  in  the  complaint 
to  be  thirty  miles  an  hour.  Notice  was  posted  on  the 
bridge  warning  travelers,  under  a  penalty,  not  to  drive 
faster  than  a  walk  over  it.  When  he  saw  the  approaching 
train,  plaintiff  was  driving  on  a  walk,  and  continued  to  do 
so  until  he  passed  the  bridge.  He  then  drove  his  horse  to 
the  crossing  as  fast  as  he  could,  and  when  crossing  the 
track  the  engine  struck  the  hind  wheel  of  his  buggy  and 
caused  the  injury  complained  of.  On  these  facts  the  court 
denied  motions  for  a  nonsuit  and  that  the  jury  be  directed 
to  find  for  the  defendant^  and  submitted  to  the  jury  the 
questions  made  by  the  pleadings, —  whether  the  negligence 
of  defendant  caused  the  injury  complained  of,  and,  if  so, 
whether  the  plaintiff  was  chargeable  with  any  negligence 
which  contributed  proximately  thereto.  The  jury  found 
for  plaintiff,  and  assessed  his  damages  at  $2,000.  The  court 
denied  a  motion  for  a  new  trial,  and  judgment  was  entered 
for  the  plaintiff  pursuant  to  the  verdict.  Defendant  ap- 
peals from  the  judgment. 

For  the  appellant  there  was  a  brief  by  WinkUry  Flan- 
derSy  Smithy  Bottum  cfe  VHaSy  and  oral  argument  by  F.  G. 
Winkler.    To  the  point  that  plaintiff  was  guilty  of  negli- 
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gence  io  attempting  to  cross  the  track  as  he  did,  they 
cited  Myers  v.  B.  dk  0.  R.  Co.  150  Pa.  St.  a86;  Schmolze 
V.  C.y  M.  c&  St.  P.  B.  Co.  83  Wis.  659;  Hansen  v.  C,  M.  dk 
St  P.  R.  Co.  id.  631 ;  Patterson,  Railway  Ace.  Law,  171, 
sec.  176;  Orows  v.  M.  C.  R.  Co.  67  Me.  100. 

P.  O^Meara^  for  the  respondent,  contended,  inter  alia^ 
that  plaintiflTs  choice  of  his  line  of  action  wlis  made  in  good 
faith  in  the  presence  of  imminent  danger.  Sehulte  v.  C. 
AN.  W.  R.  Co.  44  Wis.  638;  Gumz  v.  C,  St.  P.  (&  M.  R. 
Co.  52  id.  672;  Valinv.  M.  cfe  N.  R.  Co.  82  id.  1.  The  cir- 
cumstances justified  hi§  attempt  to  cross  the  track.  Detroit 
j(t  M.  R.  Co.  V,  Van  Steinbury,  17  Mich.  99 ;  Bonnell  v.  P., 
Z.  cfe  W.  R.  Co.  39  N.  J.  Law,  189;  Langhoff  v.  M.  cfe  P. 
du  CL  R.  Co.  19  Wis.  489 ;  Aaron  v.  Second  Ave.  R.  Co.  2 
Daly,  127;  Baxter  v.  Second  Ave,  R.  Co.  30  How.  Pr.  .219. 

Lyon,  C.  J.  Plaintiff  claims  that  his  horse  was  unused 
to  the  cars  and  unreliable,  and  that  in  the  exercise  of  his 
best  judgment  he  thought  it  safer  to  make  the  attempt  to 
cross  the  railroad  track  in  front  of  the  train  rather  than  to 
risk  stopping  before  he  reached  the  track.  His  counsel  in- 
voked in  his  behalf  the  rule  that,  in  presence  of  imminent 
peril,  accuracy  of  judgment  or  the  choice  of  the  very  best 
means  of  escaping  the  peril  is  not  required.  The  rule  has 
no  application  to  tbo  facts  of  this  case.  Strictly  obedient 
to  the  posted  notice  requiring  him  to  walk  his  horse  over 
the  bridge,  he  deliberately  allowed  the  animal  to  walk 
^fifty-three  feet  after  he  saw  the  approaching  train,  and 
then,  after  sufficient  time  had  elapsed  to  allow  the  train  to 
cover  half  the  distance  between  the  point  where  it  was 
when  he  first  saw  it  and  the  crossing,  with  equal  delibera- 
tion he  commenced  his  race  with  the  train,  driving  his 
horse  as  rapidly  as  he  could  until  the  engine  struck  his 
wagon.  Whatever  margin  should  be  allowed  plaintiff  in 
the  choice  of  means  to  keep  himself,  horse,  and  buggy  out 
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of  the  wp,y  of  the  train,  he  cannot,  under  the  circumstances 
of  the  case,  be  justified  or  excused  in  his  attempt  to  cross 
the  track  in  front  of  the  train,  especially  after  he  deliber- 
ately threw  away  valuable  time  before  speeding  his  horse, 
and  when  he  is  chargeable  with  knowledge  that  the  train 
was  so  close  to  the  crossing  as  to  make  the  attempt  ex- 
tremely perilous.  His  duty  was  plain,  and  would  have 
been  at  once  comprehended  by  any  person  of  ordinary 
nerve  and  discretion.  /  It  was  to  stop  his  horse,  either  on 
the  bridge  or  after  he  passed  it,  until  the  train  passed,  or 
to  have  turned  into  a  side  road  which  intersected  that  on 
which,he  was  traveling,  and  which  ran  nearly  parallel  with 
the  track.  If  the  horse  was  easily  frightened,  plaintiff 
should  have  kept  him  as  far  from  the  train  as  possible,  rather 
than  to  rush  him  upon  the  train  as  he  did.  At  any  rate,  it 
was  his  duty  to  wait  at  some  point  for  the  approaching 
train  to  pass,  and  his  failure  to  do  so  was  negligence  which 
caused  or  contributed  directly  to  the  collision.  If  author- 
ities are  required  to  a  proposition  so  well  settled  as  this, 
they  will  be  found  cited  in  the  brief  of  counsel  for  the  de- 
fendant. The  court  should  have  nonsuited  the  plaintiff,  or, 
failing  to  do  so,  should  have  directed  a  verdict  for  the  de- 
fendant. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  a  new  trial 


Cohn,  Appellant,  vs.  Heimbauch,  Respondent. 

September  SS—  October  17, 1893, 

Evidence:  Impeachment  of  vntneasea:  Sunday  contract:  Sale  completed 

by  delivery, 

1.  The  defendaDt  in  an  action  for  the  conversion  of  a  horse  cannot  be 
impeached,  or  bis  testimony  contradicted,  by  the  minutes  of  his 
testimony  on  a  prosecution  of  plaintiff  for  stealing  the  horse. 
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2,  A  witness  cannot  be  impeached  by  asking  him  if  he  had  not  "once 

before  "  testified  differently, 
d.  A  party  cannot  manufacture  testimony  for  himself  by  proving  what 

he  said  at  some  former  time. 
4.  One  who  sells  and  delivers  property  on  Sunday  cannot  afterwards 

maintain  an  action  for  its  conversion  by  the  purchaser,  on  the 

ground  that  the  contract  was  illegal 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  case  is  stated  in  the  opinion.  The  plaintiff  appeals 
from  a  judgment  dismissing  the  complaint. 

For  the  appellant  there  was  a  brief  by  P.  ff.  Carney 
and  D.  S.  Ttdlar,  and  oral  argument  by  D,  S.  TuUar  and 
-£!  Merton. 

For  the  respondent  there  was  a  brief  by  Thomas  M. 
Kearney y  and  oral  argument  by  Wm,  Sraieding. 

Obton,  J.  This  is  an  action  of  trover  for  the  conversion 
of  a  horse  in  April,  1884. 

The  testimony  of  the  defendant  and  his  witnesses  tends 
to  prove  the  following  facts :  The  plaintiff,  on  the  last  Sun- 
day in  June,  1882,  sold  the  horse  to  the  defendant  for  the 
sum  of  $125,  payable  on  demand,  and  delivered  the  posses- 
sion of  the  same  to  the  defendant  at  the  same  time.  The 
defendant  retained  the  possession  of  the  horse  for  several 
months,  when  it  escaped  or  was  stolen  from  his  barn,  and 
after  much  search  and  inquiry^it  was  found  in  the  posses- 
sion of  the  plaintiff,  and  the  defendant  regained  the  pos- 
session of  thC' horse  by  a  writ  of  replevin.  The  defendant 
offered  and  tendered  to  the  plaintiff  the  price  agreed  upon, 
which  was  refused.  The  defendant  sold  the  horse  to  a 
stranger,  and  it  was  taken  to  parts  unknown  to  him. 

The  testimony  of  the  plaintiff  and  his  witnesses  tends  to 
prove  the  following  facts :  On  and  before  the  said  last  Sun- 
day in  June,  1882,  the  horse  was  and  had  been  kept  in  the 
pasture  of  the  defendant,  and  the  defendant  spoke  of  buy- 
Vou  86-13 


Digitized  by  VnOOQ IC 


178  SUPREME  COURT  OF  WISCONSIN.  [86 

Cohn  vs.  Heimbauch. 

ing  it  if  it  suited  him  after  trial  and  they  could  agree  upon 
the  price.  The  horse  was  hitched  with  another  in  a  wagon, 
and  both  parties,  with  one  or  two  others,  drove  to  Water- 
ford,  Eacine  county,  to  try  the  horse,  and  while  there  the 
question  of  price  was  discussed.  The  plaintiff  a^ked  $150, 
and  the  defendant  offered  only  $115,  and  they  were  unable 
to  agree;  and  the  defendant  drove  the  horse  back  to  its 
pasture  on  his  premises,  as  he  supposed.  The  next  Sep- 
tember the  plaintiff  was  stopping  at  "Lavins,"  in  the  town 
of  Vernon,  and  when  he  got  up  in  the  morning  the  horse 
was  standing  at  the  gate,  and  he  took  the  horse  and  had  it 
pastured. 

The  jury  found  that  the  plaintiff  sold  and  delivered  the 
horse  to  the  defendant  on  the  last  Sunday  in  June,  1882, 
and  that  it  was  of  the  value  of  $150.  The  court  also  made 
the  same  finding,  and  also  that  at  the  time  of  the  sale  and 
delivery  it  was  agreed  that  the  defendant  should  pay  to 
the  plaintiff  the  sum  of  $125  for  said  horse,  and  that  said 
purchase  price  has  not  been  paid,  and  that  there  was  no 
agreement  entered  into  between  the  parties  respecting  the 
property  subsequent  to  said  sale;  and,  as  a  conclusion  of 
law,  that  the  contract  was  made  in  violation  of  law,  and 
that  the  defendant  was  the  owner  and  entitled  to  the  pos- 
session of  the  property;  and  judgment  was  entered,  dis- 
missing the  complaint  with  costs. 

Most  of  the  errors  assigned  are  on  the  admission  or  re- 
jection of  testimony,  and  the  remarks  of  the  court  in  con- 
nection therewith.  The  exceptions,  as  well  as  the  questions 
and  answers,  are  very  much  confused,  and  it  is  very  diffi- 
cult to  understand  what  they  mean. 

1.  The  plaintiff,  it  seems,  was  prosecuted  for  stealing  the 
horse  from  the  defendant,  before  a  justice,  and  the  defend- 
ant was  sv>'orn  as  a  witness ;  and  the  counsel  of  the  plaintiff 
wished  to  show  that  the  defendant  testified  on  that  exam- 
ination differently,  as  to  the  bargain  being  consummated 
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on  Sunday  at  Waterford,  from  his  testimony  on  the  trial. 
The  justice  had  the  minutes  of  his  testimony  present,  and 
he  was  asked,  "  Did  he  further  answer,  *  when  we  got  to 
Waterford? ' "  and  "  Did  he  say  he  bought  the  mare."  The 
court  said,  "  We  can't  go  over  that  trial.  He  talked  about 
buying,  as  he  testifies  now.  As  he  claims,  he  concluded  the 
trial  at  Waterford  on  the  Sunday  in  question."  The  coun- 
sel, as  it  appears,  was  trying  to  impeach  the  defendant,  or 
contradict  his  testimony,  by  the  minutes  of  his  testimony  on 
that  prosecution.  That  was  neither  necessary  nor  proper. 
The  defendant  was  a  party,  and  the  plaintiflE  could  prove 
by  any  one  what  he  said  on  that  examination,  or  anywhere 
or  at  any  time,  about  the  sale  being  made  on  Sunday,  and 
the  court  properly  said  that  "  we  can't  go  over  that  trial." 
Afterwards,  the  court  ruled  out  that  record,  and  then  said, 
"  I  have  examined  the  evidence,  and  there  is  no  apparent 
contradiction  in  the  answer  to  what  he  testified  here." 
The  counsel  of  the  plaintiff  still  persisted,  "  We  make  the 
oflFer,"  and  "  ofifer  to  prove,"  etc.,  and  the  court  said :  "  I 
rule  out  the  answer.  The  answer  ruled  out."  The  court 
was  patient,  considerate,  and  clearly  right. 

2.  One  Zolotus  Hill,  a  witness  for  the  defendant,  was 
asked,  on  cross-examination,  if  he  had  not  testified  once 
before  to  a  conversation  with  plaintiflf,  in  which  plaintiff 
denied  that  he  had  sold  the  mare.  The  court  said  he  did 
not  think  it  at  all  material,  and  excluded  it.  The  question 
was  clearly  improper  as  well  as  immaterial.  The  plaintiff 
could  not  manufacture  testimony  for  himself  by  proving 
what  he  said  at  some  former  time,  and  the  witness  could 
not  be  impeached  in  that  way.  He  must  be  asked  if  he 
said  so  and  so  at  a  particular  time  and  place.  The  question, 
"Did  you  hear  the  plaintiff  say,  in  your  conversation  with 
him  afterwards,  that  he  would  sue  for  the  mare?"  was 
objectionable  for  the  same  reasons.  There  are  some  other 
exceptions,  but  they  do  not  appear  to  be  material 
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3.  The  learned  counsel  of  the  appellant  make  many  ob- 
jections to  the  judge's  charge  to  the  jury,  which  we  cannot 
consider  because  no  exceptions'  were  taken  to  it 'at  the 
time.  But  we  have  read  the  instructions  of  the  C9urt,  and 
they  do  not  appear  to  be  liable  to  any  objections  whatever. 

4.  On  the  motion  for  a  new  trial,  and  for  judgment  in 
favor  of  the  plaintiff,  we  are  called  upon  to  consider  the 
merits  of  the  case  on  the  testimony.  The  parties  are  in 
direct  conflict  in  their  testimony  as  to  whether  there  was 
a  sale  and  delivery  of  the  horse  on  the  last  Sunday  in  June, 
1882.  The  testimony  of  the  defendant  is  corroborated  to 
some  extent  by  the  testimony  of  other  witnesses.  It  is,  to 
a  considerable  extent,  a  question  of  credibility  for  the  jury 
to  determine,  and  their  verdict  should  not,  therefore,  be 
disturbed.  Poert/ner  v,  Poeri/nePy  66  Wis.  644.  The  jury, 
as  well  as  the  court,  found  that  there  was  a  sale  and  de- 
livery of  the  horse  on  Sunday,  and  that  must  be  accepted 
as  a  verity  in  the  case.  The  contract  was  completed  and 
executed  on  Sunday,  and  therefore  illegal.  The  defendant, 
as  the  vendee  of  this  property  by  a  sale  and  delivery  on 
Sunday,  may  claim  the  protection  of  the  maxim,  ^^  In  pari 
delicto^  potior  est  conditio  defendentis^  The  court  will 
neither  enforce  nor  set  aside  a  contract  which  is  illegal,  and 
not  fraudulent,  from  being  made  on  Sunday.  Hill  v.  S/ier- 
wood^  3  Wis.  343.  Moore  v.  Kendall,  2  Pin.  99,  is  in  point 
with  the  facts.  Swartzer  v.  GUlett,  2  Pin.  238 ;  Melchoir  v. 
McCarty,  31  Wis.  252;  Troewert  v.  Decker,  51  Wis.  46; 
Knox  V.  Clifford,  38  Wis.  651 ;  Clarke  v.  Lincoln  Z,  Co.  59 
Wis.  655 ;  Worcester  v.  Eaton,  11  Mass.  369.  The  full  state- 
ment of  the  principle  is  that  when  both  parties  enter  into 
an  illegal  contract,  without  fraud  on  the  part  of  either,  the 
courts  will  leave  the  contract  as  they  find  it,  without  a 
remedy  to  either  party.  Both  parties  being  equally  guilty 
of  a  violation  of  the  law,  they  must  abide  the  consequences, 
and  not  ask  the  courts  to  give  to  such  a  contract  the  sanction 
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of  their  approval  by  affording  a  remedy  to  either.  The 
court,  having  found  that  this  contract  was  made  on  Sunday, 
rendered  the  proper  judgment  of  a  dismissal  of  the  com- 
plaint with  costs. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Caienoeoss,  Eespondent,  vs.  The  Village  op  Pbwatjkeb 
and  others.  Appellants. 

September  28  —  October  17, 189S. 

Municipal  corporations:  Obstruction  in  street:  Steamboat  placed  there 
to  be  launched:  Frightening  of  horse:  Liability  of  village  and  of 
owners  of  boat:  Contributory  negligence:  Concurrent  cause:  Notice: 
of  injury.  , 

1.  The  owners  of  a  smaU  steamboat  drew  it  to  the  edge  of  a  lake  for. 
the  purpose  of  launching  it,  and  left  it^  about  6  o'clock  P.  M.,  in 
such  a  position  that  it  extended  about  half  way  across  a  village 
street  About  10  o'clock  the  next  morning  plaintiff  was  driving 
along  the  street,  and  led  his  horse  past  the  boat  without  injury. 
The  owners  were  then  engaged  in  launching  the  boat  About  an 
hour  and  a  half  later  plaintiff  returned,  and  when  he  attempted  to 
lead  his  horse  by  the  boat,  which  was  still  in  about  the  same  posi- 
tion, the  horse,  being  frightened  by  it,  plunged  and  finally  broke 
the  bit  and  ran  away  and  was  injured.  In  an  action  against  the 
village  and  the  owners  of  the  boat,  the  evidence  is, held,  as  against 
such  owners,  to  sustain  findings  of  the  jury  to  the  effect  that  the^ 
boat  was  not  launched  with  reasonable  care  and  promptness,  and 
that,  as  left  in  the  street,  it  was  an  object  naturaUy  calculated  to 
frighten  horses  of  ordinary  gentleness. 

2^  The  fact  that  plaintiff,  when  returning,  might  have  passed  around 
the  boat  by  taking  another  road  about  a  mile  and  a  half  longer, 
was  properly  excluded  from  the  consideration  of  the  jury  upon 
the  question  of  contributory  negligence ;  and  they  were  properly 
instructed  that  they  were  not  to  consider  the  fact  that  plaintiff 
knew  of  the  obstruction  when  he  first  passed  it,  except  that  such 
fact  held  him  to  a  greater  degree  of  care  in  passfng  it  again. 
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8L  The  jury  were  also  properly  instructed  not  to  take  into  consideration 
the  fact  that  the  bit  broke. 

4.  A  failure  to  give  the  notice  required  by  sec.  1839,  R.  S.,  to  be  given 
to  the  village,  is  no  defense  for  the  owners  of  the  boat>  who  were 
the  active  agencies  in  placing  the  obstruction  in  the  street 

6.  The  owners  of  the  boat  had  the  right  to  place  it  where  they  did  for 
the  purpose  of  launching  it»  and  it  did  not  become  a  public  nuisance 
until  it  ttnneceasarily  impeded  or  incommoded  travel  upon  the 
street,  that  is,  until  the  owners  had  failed  to  launch  it  with  reason- 
able promptness;  and  the  village  is  not  liable,  therefore,  unless, 
after  the  boat  had  so  become  a  nuisance  to  the  knowledge  of  its 
officers,  they  failed  to  abate  it  with  reasonable  diligence. 

APPEALS  from  the  Circuit  Court  for  Waukesha  County. 

The  complaint  alleges,  in  effect,  the  incorporation  of  the 
defendant  village  and  its  duties  with  respect  to  streets 
therein;  that  April  26,  1889,  the  defendants  Zaun,  Flanni- 
gan^  and  Hengel  negligently,  carelessly,  and  unlawfully 
placed  partially  across  Main  street,  adjoining  the  lake  in 
.said  village,  a  steamboat  belonging  to  them,  forty-eight  feet 
in  length,  ten  feet  in  width,  and  ten  or  fifteen  feet  in  height, 
at  a  place  in  said  street  where  the  same  was  not  more  than 
forty-five  feet  in  width  inside  the  walks ;  that  the  defendant 
village  knowingly,  carelessly,  and  negligently  authorized, 
allowed,  and  permitted  said  street  to  become  so  obstructed 
by  said  boat ;  that  April  26, 1889,  towards  noon  of  that  day, 
the  plaintiff  was  driving  an  ordinarily  gentle  horse  with  a 
wagon  along  and  upon  said  street,  unaware  of  danger,  and 
without  fault  or  negligence  on  his  part,  when  his  horse  was 
frightened  by  said  boat  and  rendered  unmanageable,  and 
broke  away  from  the  plaintiff  and  ran  away,  breaking  his 
leg  and  rendering  him  absolutely  worthless,  and  breaking 
and  injuring  his  wagon  and  harness,  and  in  consequence  he 
sustained  damage  to  the  amount  of  $250 ;  and  that  he  had 
given  the  statutory  notice  of  such  defect,  May  30,  1889. 
Judgment  is  demanded  for  the  amount  of  such  damage. 

The  village  separately  answered  by  way  of  admissions 
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and  denials,  and  alleged  contributory  negligence  on  the  part 
of  the  pljuntiflf,  and  that,  if  any  liability  arose  by  reason  of 
the  facts  allieged  in  the  complaint,  its  codefendants  alone 
were  liable  therefor.  The  defendants  Zaun,  Flannigauy  and 
Hengd  also  answered  by  way  of  admissions  and  denials, 
and  alleged  contributory  negligence  on  the  partof  the 
plaintiff. 

At  the  close  of  the  trial  the  jury  rendered  a  special  ver- 
dict to  the  effect  that  the  boat  reached  the  place  where  it 
was  launched  at  5  o'clock  P.  M.  of  the  day  prior  to  said  ac- 
cident ;  that  the  oflScers  of  the  village  had  notice  or  knowl- 
edge of  the  presence  of  the  boat  at  the  time  it  reached  that 
place ;  that  the  boat  was  not  launched  with  reasonable  care, 
.  promptness,  and  expedition ;  that  the  boat,  as  left  in  the 
street,  was  an  object  naturally  calculated  to  frighten  horses 
of  ordinary  gentleness ;  that  no  assistance  was  offered  to 
the  plaintiff  when  he  passed  the  boat  at  the  time  of  the  ac- 
cident ;  that  the  defendant  Zaun  was  not  one  of  the  owners 
of  the  boat;  that  the  fair  value  of  the  horse  at  the  time  of 
the  accident  was  $125 ;  and  that  the  plaintiff  was  not  guilty 
of  negligence  in  passing  tjie  boat  which  contributed  to  the 
injury.  Thereupon  the  court  ordered  that  the  plaintiff  have 
and  recover  of  all  the  defendants,  except  Zaun,  judgment 
in  accordance  with  the  special  verdict  for  the  sum  of  $125 
damages,  and  for  costs.  From  the  judgment  entered  ac- 
cordingly, the  said  village  separately  appeals,  and  the  said 
Flcmnigan  and  Hengel  also  appeal. 

Warliam  Pwrks^  for  the  appellant  village. 

For  the  appellants  Hengel  and  Flannigan  there  was  a 
brief  by  Ryan  c&  Merton,  and  oral  argument  by  K  Merton, 
They  contended,  mter  alia,  that  it  was  error  to  instruct  the 
jury  that  they  must  not  consider  that  there  was  another 
""^ay  by  which  plaintiff  could  have  returned.  Thompson  v. 
CI,  Z.  (&  0,  R.  Co.  54  Ind.  197;  Mount  Vernon  v.  Duaou" 
cJiett,  2  id.  586;  Clayards  v.  Beihzck,  12  Q.  B.  439. 
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For  the  respondent  there  was  a  brief  by  WUUams  & 
Bohirveon^  and  oral  argument  by  0.  T.  Williams.  They 
argued,  among  other  things,  that  the  question  of  contribu- 
tory negligence  was  fairly  submitted  to  the  jury.  They 
were  told  that  plaintiflfs  knowledge  of  the  obstruction 
made  it  necessary  for  him  to  exercise  the  greater  care  in 
passing  it.  That  is  all  the  law  requires.  Omaha  v.  AyeVy 
32  Neb.  375.  Walking  upon  a  sidewalk  known  to  be  in  a 
dangerous  condition  does  not  constitute  negligence  per  se. 
Sandwich  v.  DolaUy  141  111.  430;  PhiUipa  v.  Huntington^ 
35  W.  Va.  406. 

Cassoday,  J.  The  defendants  Flanniga/n  and  Hengel 
owned  the  boat,  and  were  the  active  agencies  in  placing  it  , 
with  one  end  in  or  near  the  water  of  the  lake,  and  the  other 
about  the  middle  of  Main  street,  about  5  o'clock  in  the 
afternoon  of  April  25,  1889.  There  appears  to  have  been 
,  sufficient  space  between  the  end  of  the  boat  and  the  other 
side  of  the  street  for  teams  to  pass  and  repass.  The  boat 
remained  in  that  position  all  night  and  a  good  share  of  the 
next  day.  About  10  o'clock  in  the  forenoon  of  April  26,. 
1889,  the  plaintiff  led  the  horse  in  question  along  that  street 
past  the  boat,  without  injury,  and  then  drove  for  a  distance 
of  about  two  and  a  half  miles  toward  the  north,  where  he 
had  some  business  to  do.  At  the  time  he  so  passed  the 
boat,  going  north,  the  men  named  were  engaged  in  launch- 
ing it.  lie  returned  about  half  pa^t  11  o'clock  that  same 
forenoon,  and  his  wife  with  him.  The  boat  appears  to  have 
remained  in  substantially  the  same  place  as  when  he  went 
north.  As  he  approached  the  boat  from  the  north,  he  and 
his  wife  got  out,  and  he  then  took  the  horse  by  the  bit,  and 
again  started  to  lead  him  by  the  boat,  as  he  had  going 
north.  As  he  got  opposite  the  boat  with  the  horse,  the 
latter  plunged  awhile,  and  finally  the  bit  parted,  and  the 
horse  got  away  from  him  and  ran  and  was  injured.    Thus, 
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it  appears  that  the  boat  remained  substantially  as  described 
for  eighteen  hours  and  a  half  before  the  injury,  and  that 
during  that  time  it  was  in  the  charge  of  the  owners  and 
their  men. 

The  findings  of  the  jury  to  the  eflfect  that  the  boat  was 
not  launched  with  reasonable  care,  piotnptnesSj  and  exi>e- 
dition,  and  that,  as  left  in  the  streetj  it  was  an  object  nat- 
urally  calculated  to  frighten  horses  of  ordinary  gentleness, 
seem  to  be  sustained  by  the  evidence,  so  far  as  they  apply 
to  FUmnigam,  and  Hengel^  and  the  charge  of  the  court  sub- 
mitting such  questions  to  the  jury  seems  to  be  full  and  fair, 
and  in  no  way  prejudicial  to  the  defendants  Flatmigan  and 
Hengd.  So,  within  the  repeated  ad jud  ieat  ions  of  th  is  court, 
the  trial  judge  was  justified  in  refusing  to  grant  the  non- 
suit as  to  those  two  defendants,  or  to  direct  a  verdict  in 
their  favor,  and  in  submitting  the  question  of  the  plaintiff's 
contributory  negligence  to  the  jury.  Jikhards  v.  Oshkosh^ 
81  Wis.  228,  and  cases  there  cited. 

Exception  is  taken  because  the  court ,  in  charging  the 
jury  upon  the  subject  of  the  plaintiff's  contributory  negli- 
gence, said  "that  in  considering  that  question  you  are  not 
to  take  into  consideration  the  fact,  if  it  is  a  fact,  that  there 
was  another  road  by  which  he  might  have  passed  round 
this  obstacle  or  obstruction."  This  was  said  in  view  of  the 
fact  brought  out  on  the  cross-examination  of  the  plaintiff 
by  the  counsel  for  the  defendants,  to  the  effect  tliat  the 
distance  around  by  such  other  road  was  about  a  mile  and 
a  half.  Under  the  authorities  cited,  the  court  was  justified 
in  charging  the  jury  as  he  did.  Exception  is  taken  be- 
cause the  court  charged  the  jury  that  ''  you  are  not  to  take 
into  consideration  the  fact  that  the  bit  broke."  This  por- 
tion  of  the  charge  is  fairly  justifiable  upon  the  rules  stated 
by  Dixon,  C.  J.,  in  Roufe  v,  Fulton,  it\}  IV  is.  304r-3u6,  and 
expressly  sanctioned  by  Mr.  Justice  Okton  in  Olson  v, 
Chij>p€wa  FalUy  71  Wis.  562,  563.    Exception  is  also  taken 
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because  the  court  charged  the  jury  to  the  effect  that  they 
were  not  to  take  into  consideration  the  fact  that  the  plaint- 
iff knew  of  this  obstruction  when  he  passed  it  going  north, 
a  couple  of  hours  before,  except  that  the  fact  that  he  so 
knew  held  him  to  a  greater  degree  of  care  and  caution  in 
passing  it  than  if  he  had  not  known  it.  We  find  no  error 
in  such  charge. 

Error  is  assigned  because  the  plaintiff  was  allowed  to 
prove  by  the  witness  Bloar,  in  effect,  that  in  passing  the 
boat  on  the  evening  of  April  25,  1889,  with  a  double  team, 
no  one  there  offered  to  assist  him  in  getting  his  team  by 
the  boat.  This  testimony  only  bore  upon  the  fifth  ques- 
tion submitted  to  the  jury,  and  they  found  that  no  assist- 
ance was  offered  to  the  plaintiff  when  he  passed  the  boat 
at  the  time  of  the  accident ;  and  the  evidence"  appears  to  be 
undisputed  that  such  was  the  fact. 

The  want  of  notice  of  the  defect,  required  by  sec.  1339, 
K.  S.,  is  not  available  as  a  defense  for  Flannigan  and 
IIe7igely  who  were  the  active  agencies  in  placing  the  ob- 
struction in  the  street.  Hughea  ^.  Fond  du  Lae^  73  Wis. 
382. 

We  conclude  that  that  portion  of  the  judgment  against 
Flannigan  and  Hengel  must  be  affirmed. 

But  we  are  constrained  to  hold  that  the  appeal  of  the 
village  stands  upon  an  entirely  different  footing.  True,  the 
jury  find  that  the  officers  of  the  village  had  notice  or 
knowledge  of  the  presence  of  the  boat  at  5  o'clock  on  the 
evening  prior  to  the  accident;  but  the  boat  was  then  in 
charge  of  its  owners,  who  were  manifestly  engaged,  at 
least  apparently,  in  launching  the  same.  The  law  did  not 
require  such  officers  to  assume,  in  advance,  that  such  own- 
ers would  not  do  their  duty  with  respect  to  launching  the 
boat.  The  same  was  true  the  next  morning,  when  such 
owners  were  still  apparently  engaged  in  launching  the  boat. 
None  of  the  village  officers  had  been  an  active  agent  in 
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placing  the  boat  where  it  was  at  the  time  of  the  accident. 
They  were,  at  most,  passive  observers  as  to  what  had  trans- 
pired respecting  the  boat.  There  is  no  claim  that  the  street 
itself  was  defective,  otherwise  than  by  the  presence  of  the 
boat.  The  boat  does  not  appear  to  have  been  left  unat- 
tended, to  the  knowledge  of  any  of  the  village  officers.  It 
is  unlike  the  case  of  the  street  itself  becoming  defective,  to 
the  knowledge  of  the  road  authorities,  by  reason  of  a 
sudden  hole  in  the  street  or  a  broken  plank  in  a  bridge. 
The  defect  here  consisted  in  bringing  from  a  distance  an 
unusual  object,  and  placing  the  same  on  the  street  in  a  man- 
ner naturally  calculated  to  impede  travel  and  frighten 
horses  of  ordinary  gentleness.  In  the  language  of  Mr.  El- 
liott: "  Any  unauthorized  obstruction  which  urmeceasarily 
impedes  or  incommodes  the  lawful  use  of  a  highway  is  a 
public  nuisance  at  common  lawP  Elliott,  Eoads  &  S.  477, 
and  numerous  cases  there  cited.  The  court  charged  the 
jury  to  the  eflPect  that  the  owners  had  the  right  to  draw 
the  boat  over  the  highway  as  they  did,  and  to  place  it 
where  they  did,  for  the  purpose  of  launching  the  sahie. 
The  presence  of  the  boat,  therefore,  did  not  become  a  pub- 
lic nuisance  until  it  unnecessarily  impeded  or  incommoded 
travel  upon  the  street.  The  boat  became  such  public  nui- 
sance only  after  the  owners  had  failed  to  launch  the  same 
"  Fith  reasonable  care,  promptness,  and  expedition."  True, 
the  question  of  such  reasonable  necessity  is  ordinarily  for 
the  jury.  The  right  to  so  hinder  or  obstruct  travel  is  by 
no  means  absolute  or  continuous.  It  is,  at  most,  tempo- 
rary. It  depends  upon  the  necessity,  and  the  necessity 
may  depend  upon  the  size  and  weight  of  the  object  handled, 
the  duration  of  the  obstruction,  and  perhaps  other  circum- 
stances. Jochem  V.  Robinson^  66  "Wis.  642,  and  cases  there 
cited.  Such  being  the  law  applicable,  it  is  obvious  that  the 
viDage  oflBcers  were  not  required  to  interfere  until,  to  their 
knowledge,  the  delay  of  the  owners  to  launch  the  same  had 
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become  unreasonable ;  and  then,  after  that,  such  officers 
would  only  be  required  to  launch  the  boat  with  reasonable 
care,  promptness,  and  expedition.  There  is  an  absence  of 
any  evidence  in  the  record  to  hold  the  village  liable  on  the 
theory  mentioned. 

By  the  Court. —  That  portion  of  the  judgment  which  is 
against  Flannigcm  and  Hengd  is  affirmed ;  that  portion  of 
the  judgment  which  is  against  the  village  is  reversed;  and 
the  cause  is  remanded  for  a  new  trial  upon  the  issues  be- 
tween the  village  and  the  plaintiff. 


Hoffman,  Appellant,  vs.  Joachim,  Respondent 

September  28—  October  17, 189S. 

WUls:  Mental  capacity:  Undue  influence:  Husband  and  wife:  Evidence: 
Immaterial  error, 

1.  Findings  sustaining  a  wiU  against  objections  on  the  ground  of  mental 

incapacity  and  undue  influence,  are  held  to  be  supported  by  the 
evidenoa 

2.  Where  a  husband  is  offered  as  a  witness  on  behalf  of  his  wife,  the 

matter,  if  any,  upon  which  he  is  a  competent  witness  should  be 
stated  in  the  offer. 
8.  The  exclusion  of  admissible  evidence  which  oould  not  have  changed 
the  result  is  not  a  material  error. 

APPEAL  from  the  Circuit  Court  for  Ozaukee  County. 

Probate  of  will.  The  facts  are  sufficiently  stated  in  the 
opinion. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Eugene  S.  Turner. 

Jamee  F.  Trottmcm;  for  the  respondent. 

"WiNSLow,  J.  The  appellant  contests  the  probate  of  the 
will  of  one  Henry  Christian  on  the  ground  of  mental  in- 
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capacity  and  undue  influence.  The  will  was  admitted  to 
probate  by  the  county  court,  and  upon  appeal  this  judg- 
ment was  affirmed  in  the  circuit  court.  A  jury  was  called 
in  an  advisory  capacity  in  the  circuit  court,  but  on  the  con- 
clusion of  the  testimony  the  circuit  judge  excused  the  jury 
and  made  findings  sustaining  the  will. 

"We  have  read  the  testimony,  and  are  satisfied  that  the 
circuit  judge  was  entirely  right  in  his  disposition  of  the 
case.    It  is  entirely  unnecessary  to  detail  the  evidence. 

The  contestant  offered  her  husband  generally  as  a  wit- 
ness, and  an  objection  thereto  was  sustained.  This  ruling 
was  right.  If  there  was  any  matter  upon  which  the  hus- 
band was  a  competent  witness,  it  should  have  been  stated 
when  the  offer  was  made.  Blahon  v.  CfUchristy  67  Wis.  38. 
Numerous  exceptions  were  taken  to  rulings  of  the  court 
excluding  evidence.  Possibly  some  of  the  questions  should 
have  been  answered,  but,  even  if  answered  favorably  to 
contestant,  they  could  not  change  the  result.  No  discus- 
sion of  them  is  necessary. 

By  the  Court. —  Judgment  affirmed. 


The  State  bx  bbl.  Holt  Lumber  Company,  Respondent, 
vs.  Bellew,  Appellant. 

September  29  —  October  17, 189S. 

(1)  Taxation:  Sawlogs,  where  to  be  assessed.  (2)  Constitutional  law: 
Uniformity  in  rule  qf  taxation,  (8)  Jurisdiction  of  taxing  officers: 
Estoppel    (4)  Certiorari;  Costs  against  city  clerk, 

1.  Under  sec.  2,  ch.  478,  Laws  of  1891,  all  sawlogs  cut  within  six  months 
prior  to  April  1st  were  to  be  assessed  in  the  assessment  district  in 
which  ihey  were  banked  or  piled,  except  logs  which  were  to  be 
sawed  or  manufactured  in  a  mill  in  this  state  owned  by  the  owner 
of  such  logs ;  and  such  logs  could  be  brought  within  the  operation 
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of  the  exception  only  by  a  strict  compliance  with  the  proviso  fol- 
lowing the  exception  in  said  section. 

2.  Said  act,  so  construed,  was  not  in  violation  of  sec  1,  art  VIII,  Const, 
which  provides  that  ^  the  rule  of  taxation  shall  be  uniform ;"  nor 
was  it  invalid  because  under  it  the  owner  might  determine  in  what 
district  his  property  should  be  taxed. 

8.  The  fact  that  the  owner  of  logs  banked  in  one  district  listed  them 
for  taxation  in  another  district  in  which  his  mill  was  located;  did 
not  give  the  taxing  officers  of  the  latter  district  jurisdiction  over 
such  logs  if  the  affidavit  and  statement  required  by  the  proviso  in 
said  section  were  not  ffied  with  the  assessor  of  the  district  in  which 
the  logs  were  banked;  nor  was  the  owner  estopped  thereby  to 
assert  the  invalidity  of  the  assessment  of  the  logs  in  the  district 
where  they  were  so  listed. 

4.  Where,  upon  a  writof  certiorari  directed  to  a  city  clerk,  an  assess- 
ment of  certain  property  for  taxation  was  held  unlawful,  costs 
were  properly  awarded  against  the  clerk. 

APPEAL  from  the  Circuit  Court  for  Oconto  County. 

This  was  a  writ  of  certiorari  to  the  clerk  of  the  city  of 
Oconto,  to  remove  to  the  circuit  court  of  that  county  the 
assessment  of  property,  real  and  personal,  of  the  said  Holt 
Linnher  Company  in  said  city,  and  all  statements,  records, 
exhibits,  evidence,  and  other  matters  used  before  the  board 
of  review,  touching  said  assessment,  to  the  end,  among 
other  things,  that  the  assessment  of  16,483,841  feet  of  saw- 
logs  cut  and  banked  by  the  relator  in  the  town  of  Arm- 
strong in  said  county,  assessed  and  equalized  at  $4.50  per 
thousand,  to  wit,  $74,177.28,  be  stricken  from  the  assess- 
ment of  the  relator's  personal  property  in  Oconto  for  the 
year  1892. 

It  appeared  from  the  return  to  the  writ  that  the  relator 
was  a  corporation  engaged  in  the  matiufacture  and  sale  of 
lumber  at  the  city  of  Oconto,  where  its  mills  are  located,  and 
that  it  obtains  its  supply  of  logs  for  manufacture  from  diflPer- 
ent  localities  in  Oconto  and  Marinette  counties,  and  in  part 
from  the  town  of  Armstrong  in  the  county  of  Oconto ;  that 
during   six  months   preceding  April   1,  1891,  it   bStnked 
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23,000,000  feet  of  pine  sawlogs,  intetided  to  be  manufact- 
ured at  its  mill  in  the  city  of  Oconto,  of  which  amount 
16,483,841  feet  were  cut  and  banked  in  the  town  of  Arm- 
strong. On  or  about  the  13th  of  June,  1891,  it  made  and 
delivered  to  the  assessors  of  the  city  of  Oconto  a  statement 
of  its  personal  property  for  taxation,  in  which  was  included 
the  relator's  entire  stock  of  sawlogs  for  manufacture,  in- 
cluding those  cut  and  banked  in  the  town  of  Armstrong, 
but  failed  to  file,  on  or  before  the  15th  day  of  June  in  that 
year,  with  the  assessor  of  the  town  of  Armstrong,  where 
such  logs  had  been  banked  and  piled  for  shipment,  an  affi- 
davit showing  that  it  was  the  ownei  or  owners  of  such  logs, 
and  that  they  were  to  be  manufactured  in  its  mill  located 
in  Oconto  and  operated  by  it,  with  a  verified  statement  of 
the  assessors  of  Oconto  that  the  said  logs  were  listed  with 
them  for  assessment  and  assessed  to  the  relator,  giving  the 
quantity  of  said  logs  so  assessed ;  but  by  mistake,  instead 
of  the  original  affidavit  and  verified  statement,  left  unsigned 
copies  thereof,  not  showing  that  the  originals  had  been 
verified  or  sworn  to^  at  the  house  of  the  assessor,  in  his  ab- 
sence, on  the  15th  day  of  June,  1892. 

The  defendant  moved  to  quash  the  writ  of  certiorari^  and 
this  motion  was  heard  in  connection  with  the  merits  as 
shown  by  the  return.  The  ipain  question  was  whether  the 
said  sawlogs  were  lawfully  assessed  to  the  relator  in  Oconto, 
as  shown  by  the  return.  The  circuit  court  made  an  order 
striking  from  the  assessment  of  the  relator's  taxable  prop- 
erty in  Oconto  for  the  year  1892  the  16,483,841  feet  of  saw- 
logs so  assessed  a;id  equalized  at  $74,177.28,  and  gave  judg- 
ment against  the  defendant,  with  $46.42  costs,  from  which 
the  defendant  appealed. , 

For  the  appellant  there  was  a  brief  by  Fairchild  <&  Fair- 
child^  and  oral  argument  by  II,  0,  Fairchild,  They  con- 
tended, inter  aZia^  that  the  judgment  for  costs  against  the 
city  clerk  should  be  reversed.    The  writ  was  directed  to 
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him  merely  because  he  had  in  his  possession  the  records 
and  proceedings  of  the  board  of  review.  Milwaukee  Iron 
Co.  V.  Schvhely  29  Wis.  444.  The  costs,  if  any,  should  have 
gone  against  the  city,  and  not  against  the  clerk.  Oahkosh 
V.  State  ex  rel.  Pe7*kins^  59  Wis.  425 ;  Wiesmann  v.  Brighton^ 
83  id.  550. 

For  the  respondent  there  was  a  brief  by  Greene  &  Yro- 
man^  and  oral  argument  by  Geo.  G.  Greene. 

PiNNEY,  J.  1.  The  principal  question  in  this  case  de- 
pends upon  the  construction  to  be  placed  upon  sec.  2,  ch. 
473,  Laws  of  1891,  amending  sec.  1040,  R.  S.,  and  the  sev- 
eral acts  amendatory  thereof,  relating  to  the  assessment  of 
taxes,  and  concerning  the  place  where  personal  property 
shall  be  taxed.  The  act  of  1891  appears  to  be  a  revision 
and  amendment  of  previous  legislation  in  respect  to  the 
district  in  which  personal  property  shall  be  assessed  and 
taxed.  The  particular  section  in  question  declares  that : 
''All  BOAJologs  .  .  .  cut  in  this  state  within  six  months 
prior  to  the  first  day  of  April  of  any  .year  shall  be  assessed 
in  the  assessment  district  where  the  same  shall  be  banked 
or  piled  for  driving  or  shipment  either  by  water  or  rail- 
road, exc&pt  that  sawlogs  and  timber  which  are  to  be  sawed 
or  manufactured  in  any  mill  within  this  state,  which  is 
owned  by  the  owner  of  such  logs  or  timber,  shall  be  as- 
sessed as  manufacturer's  stock  in  the  district  where  such 
mill  may  he  located;  provided  such  owner  or  owners  shall, 
on  or  before  the  15th  day  of  June  of  each  year,  file  with 
the  assessor  in  the  assessment  district  where  such  logs  are 
banked  or  piled  as  aforesaid,  an  aflBdavit  showing  that  he 
is,  or  they  are,  the  owner  or  owners  of  such  logs  or  timber, 
and  that  said  logs  and  timber  are  to  be  manufactured  at  a 
mill  located  within  this  state,  owned  and  operated  by  him 
or  them,  giving  the  location  and  assessment  district  in 
which  said  mill  is  located,  together  with  a  verified  statc- 
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ment  of  the  assessor  of  the  district  in  which  said  mill  is 
located,  that  said  logs  or  timber  are  listed  with  him  for 
assessment  and  assessed  to  such  owner  or  owners,  giving 
the  quantity  of  such  logs  and  timber  so  assessed." 

As  already  observed,  the  act  of  1891  is  a  revision  and 
amendment  of  all  previous  acts  on  the  subject  of  the  as- 
sessment and  taxation  of  sawlogs.  The  act  makes  the 
sittcs  of  aU  sawlogs  cut  and  banked  within  six  months  be- 
fore the  1st  of  April  in  any  year,  for  assessment  and  taxa- 
tion, the  assessment  district  where  the  same  shall  be  banked 
or  piled  for  shipment,  etc. ;  and  this  general  declaration  is 
subject  to  only  one  exception,  as  above  stated,  and  such 
sawlogs  are  brought  within  the  operation  of  the  exception 
in  the  act  only  by  complying  with  the  terms  of  the  proviso 
following  the  exception.  The  place  of  assessment  and  tax- 
ation of  the  logs  in  question  was  primarily  in  the  town  of 
Armstrong,  where  they  had  been  banked  and  piled  for 
shipment.  They  might  conditionally  be  assessed  as  man- 
ufacturer's stock  in  Oconto, —  that  is  to  say,  if  they  were 
to  be  sawed  or  manufactured  in  any  mill  owned  there  by 
the  relator,  the  owner  of  the  logs, —  provided  the  specified 
affidavit  and  verified  statement  were  filed  with  the  assessor 
of  the  said  town  of  Armstrong,  where  they  were  banked 
or  piled  for  shipment,  within  the  time  prescribed  by  the 
act.  ,  Until  then  the  property  was  to  be  regarded  simply 
as  sawlogs  assessable  in  the  town  of  Armstrong,  but  if  the 
proviso  annexed  to  the  exception  was  complied  with,  then, 
for  the  purposes  of  assessment  and  taxation,  the  logs  ob- 
tained thereby  the  character  of  manufacturer's  stock,  and 
another  sihcs  for  the  purpose  of  assessment  and  taxation. 

The  statute  in  question  was  plainly  intended  to  change 
the  law  as  it  had  existed  since  1872,  and  remedy  a  defect 
in  it.  Prior  to  the  act  of  1891  the  assessor  of  a  town  where 
logs,  etc.,  had  been  banked  and  piled  for  shipment  had  to 
judge,  as  best  he  might,  whether  they  were  intended  for 
Vou86— 18 
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sale  in  the  general  market,  or  for  manufacture  in  some 
mill  in  the  state,  owned  by  the  owner  of  the  logs ;  and  in 
like  manner  the  assessor  of  the  assessment  district  where 
such  mill  was  situated  had  to  exercise  a  very  uncertain 
judgment  as  to  what  quantity  of  logs,  and  what  logs  be- 
longing to  its  owner,  had  been  banked  and  piled  in  other 
districts  to  be  shipped  to  and  manufactured  in  such  mill. 
By  reason  of  a  want  of  information  and  means  to  form  a 
correct  judgment,  large  quantities  of  property  might  be 
assessed  in  the  wrong  district,  or  wholly  escape  assessment 
and  taxation. 

The  law  is  a  very  plain  and  just  one,  and  easy  of  execu- 
tion. As  to  logs  designed  to  be  manufactured  in  this  state 
in  a  mill  owned  by  the  owner  of  the  logs,  on  filing  the 
affidavit  of  the  owner  and  the  verified  statement  of  the  as- 
sessor of  the  district  in  which  the  mill  is  situated,  the 
assessment  in  such  district  becomes  absolute,  and  any  as- 
sessment of  the  same  logs  in  the  town  where  banked  or 
piled  for  shipment  is  superseded  and  vacated.  Giving  the 
act  this  construction,  the  owner  of  the  logs  is  protected 
against  double  assessment,  and  it  is  made  reasonably  cer- 
tain that  the  logs  will  not  escape  taxation.  It  is  a  forced 
and  unnatural  construction  to  say  that  logs  to  be  sawed  or 
manufactured  in  any  mill  in  this  state  owned  by  the  owner 
of  such  logs  are  primarily  assessable  in  the  district  where 
such  mill  is  situated.  Such  logs  are  excepted  out  of  the 
provision  which  makes  aU  logs  banked  and  piled  in  any 
other  district  for  shipment  subject  to  assessment  therein; 
but  such  exception  is  upon  condition,  and  until  the  condi- 
tion is  performed  the  operation  of  the  rule  which  makes 
them  assessable  in  the  district  where  banked  or  piled  for 
shipment  applies,  and  the  only  way  in  which  the  jurisdic- 
tion of  the  taxing  officers  of  the  town  of  Armstrong  could 
be  defeated,  and  jurisdiction  conferred  on  the  tax;ing  officers 
of  Oconto,  was  by  a  strict  compliance  with  the  proviso, 
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which  is  a  substantive  part  of  the  exception  contained  in 
the  act.  This  proviso,  it  is  clear,  was  not  intended  to  have 
a  broader  operation,  or  to  make  logs  designed  to  be  manu- 
factured as  specified  in  the  act  primarily  assessable  in  the 
district  where  the  mill  of  the  owner  is  situated.  "  There  is 
no  rule  of  construction  more  reasonable,  and  none  better 
settled,  than  that  special  provisions  of  a  statute  in  regard 
to  a  particular  subject  will  prevail  over  general  provisions 
in  the  same  or  other  statutes,  so  far  as  there  is  a  conflict. 
This  rule  is  thus  stated  in  D  war.  Stats.  658 :  '  Where  a  gen- 
eral intention  is  expressed,  and  the  act  also  expresses  a 
particular  intention  incompatible  with  the  general  inten- 
tion, the  particular  intention  is  to  be  considered  iu  the  nat- 
ure of  an  exception.' "  State  ex  rd.  Lutfrmg  v.  Goetze^  22 
Wis.  365.  But  it  is  obvious  that  the  exception  can  operate 
and  be  effective  only  according  to  its  terms,  of  which  the  pro- 
viso in  this  case  is  an  inseparable  part.  A  proviso  "  is  a  lim- 
itation or  exception  to  a  grant  or  authority  conferred,  the 
effect  of  which  is  to  declare  that  the  one  shall  not  operate,  or 
the  other  be  exercised,  unless  in  the  case  provided."  Sedg. 
Stat.  Const.  49;  Voorheed<v.  Jackson  ex  dem.  Bank  of  U,  S. 
10  Pet.  449;  Wayman  v.  Soxithard,  10  Wheat.  1,  30.  The 
natural  and  appropriate  office  of  a  proviso  being  to  restrain 
or  qualify  some  preceding  matter,  it  should  be  confined  to 
what  precedes  it,  unless  it  clearly  appears  to  have  been  in- 
tended to  apply  to  some  other  matter.  It  should  be  con- 
strued with  reference  to  the  .immediately  preceding  parts 
of  the  clause  to  which  it  is  attached,  and  will  be  so  re- 
stricted, in  the  absence  of  anything  in  its  terms,  or  the  sub- 
ject it  deals  with,  evincing  an  intention  to  give  it  a  broader 
effect.    Suth.  Stat.  Const.  §  223,  and  cases  cited. 

2.  It  is  essential  to  the  exercise  of  the  power  of  taxa- 
tion that  the  state  shall  be  divided  into  taxing  districts,  and 
y)roperty  into  classes,  and  it  is  enough  that  the  rule  of  tax- 
ation as  to  each  class  shall  be  uniform.     Greeth  Bay  <&  M. 
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Canal  Co.  v.  Outagamie  Co.  76  Wis.  588;  Wis.  Cent.  E. 
Co.  V.  Lincoln  Co.  57  Wis.  142.  We  see  no  reason  to  think 
that  the  statute,  as  we  have  construed  it,  is  violative  of  the 
uniform  rule  of  taxation  prescribed  by  the  constitution. 
Whether  it  is  a  wise  provision  or  not  is  not  a  judicial  ques- 
tion ;  that  question  is  wholly  a  legislative  one.  We  do  not 
consider  that  the  objection  that  the  relator  had  it  in  its 
power  to  determine  under  the  law  in  what  district  the 
property  in  question  should  be  taxed,  is  available.  By 
change  of  residence,  or  of  location  of  property  having  a 
certain  character,  a  similar  power  has  always  been  open  to 
the  owner.  The  objection  goes  only  to  the  wisdom,  and 
not  to  the  validity,  of  the  act. 

3.  As  we  hold  that  the  assessment  of  the  logs  in  Oconto 
could  not  become  operative  in  law  until  the  prescribed  affi- 
davit and  statement  had  been  filed  with  the  assessor  of  the 
town  of  Armstrong,  so  as  to  oust  the  taxing  officers  of 
that  town  of  jurisdiction  over  the  property,  and  as  it  would 
be  unreasonable  to  construe  the  statute  as  permitting  double 
assessments,  we  think  it  entirely  clear  that  the  taxing  offi- 
cers of  Oconto  never  acquired  jurisdiction  over  the  logs  to 
assess  and  tax  them.  The  relator  could  defeat  the  juris- 
diction of  the  taxing  officers  of  the  town  of  Armstrong 
onl}'^  by  complying  with  the  law.  The  copy  of  the  affi- 
davit filed  with  the  assessor  did  not  show  or  indicate  that 
the  original  had  been  signed  or  sworn  to,  but  rather  the 
contrary ;  and  the  same  is  true  of  the  statement  of  the  as- 
sessors of  Oconto.  The  statute  must  be  strictly  complied 
with,  in  order  to  give  the  taxing  authorities  of  Oconto 
jurisdiction.  The  papers  filed,  for  the  reasons  stated,  were 
mere  nullities,  and  it  is  fairly  to  be  presumed  that  the  tax- 
ing officers  of  Armstrong  proceeded  to  do  their  duty  and 
to  assess  and  tax  the  property.  We  do  not  think  any  case 
is  presented  on  the  ground  of  estoppel  to  subject  the  re- 
lator's property  to  assessment  and  taxation  in  Oconto,  and 
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possibly  to  double  taxation.  The  taxing  oflBcers  of  Oconto 
were  chargeable  in  law  with  notice  that  their  jurisdiction' 
depended  upon  the  necessary  aifidavit  and  statement  being 
seasonably  filed  with  the  assessor  of  Armstrong,  and  it 
does  not  appear  that  the  relator  made  any  untrue  state- 
ment or  representation  on  that  or  any  other  material  point, 
or  that  he  in  any  way  misled  the  taxing  oflBcers  of  the  city 
of  Oconto. 

4.  There  was  no  error  in  awarding  costs  against  the  de- 
fendant. E.  S.  sec.  2926 ;  State  ex  rel.  School  Diet.  v.  Wol- 
from,  25  Wis.  476. 

We  find  no  error  in  the  judgment  appealed  from. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Bkunette,  Eespondent,  vs.  Chicago  &  Northwestern  Eail- 
WAY  Company,  Appellant. 

September  £9  —  October  17, 1893, 

BaHroads:  Accident  at  hightoay  crossing:  Contributory  negligence. 

It  is  the  duty  of  a  traveler  on  a  highway  crossed  by  a  raihroad  track, 
if  he  approaches  the  crossing  when  a  moving  train  in  close  prox- 
imity thereto  is  also  approaching  it,  to  wait  for  the  train  before  he 
crosses  the  track,  and  his  failure  to  do  so  is  negligence. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 

Action  to  recover  damages  for  injuries  alleged  to  have 
been  caused  by  the  negligence*  of  defendant  railway  com- 
pany. The  facts  are  as  follows:  Broadway  and  Pearl 
streets,  in  the  city  of  Ft.  Howard,  are  parallel  north  and 
south  streets,  separated  by  the  width  of  one  block.  The 
railroad  of  defendant  company  is  laid  along  Pearl  street 
for  a  distance  of  several  blocks,  when  it  diverges  therefrom 
and  crosses  Broadway.    At  about  6  o'clock  on  the  evening 
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of  October  21,  1891,  plaintiff  drove  his  mare,  harnessed  to 
a  cart  in  which  he  and  his  daughter  were  riding,  along 
Broadway  south  towards  the  railroad  crossing.  At  a  point 
several  blocks  north  of  the  crossing  he  saw  a  train  of  cars 
on  the  railroad  going  in  the  same  direction.  Although 
pkiTitilf  drove  his  mare  at  a  rate  of  speed,  as  he  estimates, 
better  than  a  mile  in  three  minutes,  the  train  passed  him. 
It  slowed  for  another  railroad  crossing,  and  the  plaintiff 
passed  it.  Although  the  speed  of  the  train  was  increased 
after  passing  such  crossing,  plaintiff  kept  in  the  lead.  As 
he  ap|)roached  the  Broadway  crossing  the  speed  of  the 
mare  slackened  to  a  mile  in  three  and  a  half  or  four  min- 
utes. When  within  forty  or  fifty  feet  of  the  crossing  one 
wheel  of  his  cart  was  broken  down  by  a  collision  with  a 
delivery  wagon,  which  was  being  driven  furiously  from  the 
other  direction.  Plaintiff  stopped  his  mare  as  soon  as  he 
could,  but  not  until  she  was  on  the  railroad  track.  The 
train  reached  the  crossing  at  the  same  time,  and  struck  and 
killed  the  mare,  damaged  the  cart  and  harness,  and  bruised 
the  plaintiff. 

This  action  is  to  recover  damages  for  such  injuries.  On 
the  trial  the  court  refused  to  direct  a  verdict  for  defendant, 
and  submitted  to  the  jury  all  questions  of  negligence.  The 
jury  found  for  the  plaintiff,  and  assessed  his  damages  at 
$^25,  Defendant  appeals  from  the  judgment  against  it, 
entered  pursuant  to  the  verdict. 

For  the  appellant  there  was  a  brief  by  Wmkler^  Flanders^ 
Smi£/iy  JSoUum  cfe  VilaSy  and  oral  argument  by  K  C.  Wink- 
ler, 

For  the  respondent  there  was  a  brief  by  Cody  <&  Huntr 
ingion^  and  oral  argument  by  K  C.  Cody. 

Lvf  IN,  C.  J.  "We  held  in  the  case  of  DvJlea  v.  G.  <&  N^, 
IK  IL  Co.y  ante,  p.  173,  that  it  is  the  duty  of  the  traveler 
on  a  highway  crossed  by  a  railroad  track,  if  he  approaches 
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the  crossing  when  a  moving  train  in  close  proximity  thereto 
is  also  approaching  it,  to  wait  for  the  train  before  he  crosses 
the  track,  and  that  his  failure  to  do  so  is  negligence.  That 
judgment  rules  the  present  case.  Indeed,  this  is  the 
stronger  case  of  the  two  against  plaintiff,  for  plaintiff  in 
that  case  was  embarrassed  by  the  nervousness  of  his  horse, 
and  thought  it  the  safer  and  better  course  to  get  him  over 
the  crossing  ahead  of  the  train,  while  no  reasonable  excuse 
appears  for  the  attempt  of  the  present  plaintiff  thus  to 
cross  the  track.  He  denies  that  he  was  racing  with  the 
train,  but  it  is  certain  that  he  was  testing  the  speed  of  his 
mare  by  that  of  the  train,  with  the  fixed  purpose  of  reach- 
ing and  crossing  the  railroad  track  in  front  of  it.  From 
this  purpose  he  did  not  swerve  for  a  moment  until  his  cart 
was  wrecked  by  collision  with  a  delivery  wagon,  and  then 
it  was  too  late  to  recede.  That  collision  does  not  help  the 
case  of  plaintiff.  His  duty  required  him  to  stop  at  a  safe 
distance  from  the  crossing  before  the  train  passed.  This  he 
failed  to  do.  The  collision  was  within  forty  or  fifty  feet  of 
the  crossing,  and  the  momentum  of  her  high  speed  carried 
the  mare  upon  the  track  in  two  or  three  seconds  thereafter. 
Had  plaintiff  exercised  due  care,  and  stopped  his  mare  when 
he  should  have  done  so,  probably  no  collision  with  the  de- 
livery wagon  would  have  occurred,  and,  had  it  occurred, 
plaintiff,  with  his  mare  and  cart,  would  not  have  been  pre- 
cipitated on  the  railroad  track. 

Plaintiff  testifies  that  just  before  the  collision  he  saw  the 
train  and  thought  it  four  or  five  hundred  feet  away  from 
the  crossing.  It  is  argued  that  if  the  jury  believed  the 
train  was  that  distance  in  the  rear  of  plaintiff  they  might 
properly  acquit  him  of  negligence  in  attempting  to  make 
the  crossing  in  front  of  it.  There  is  no  sufficient  evidence, 
notwithstanding  plaintiff^s  estimate  of  the  distance,  to  sup- 
port a  finding  that  the  train  was  one  half  that  distance 
from  the  crossing  when  the  delivery  wagon  collided  with 
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plaintiffs  cart.  The  proof  is  abundant  and  convincing  that, 
at  a  point  less  than  300  feet  from  the  crossing,  plaintiff 
and  the  train  were  nearly  opposite 'each  other.  But,  how- 
ever this  may  be,  if  the  train  was  apparently  four  or  five 
hundred  feet  away  from  the  crossing  when  plaintiflf  was 
forty  or  fifty  feet  therefrom,  we  still  think  that  it  was 
plaintiflf 's  duty  to  stop  and  let  the  train  pass.  If  men  will 
take  such  risks  as  plaintiflf  here  took,  they  must  be  left  to 
suflfer  the  consequences  if  disaster  results.  Such  negligence 
sometimes  causes  the  wrecking  of  railroad  trains  and  the 
destruction  of  life  and  property,  and  the  whole  public  has 
a  vital  interest  in  maintaining  in  their  vigor  all  rules  of 
law  ordained  to  avert  such  disasters.  These  rules  should 
never  be  relaxed  by  the  courts. 

We  hold  that  it  is  conclusively  proved  that  plaintiflf  was 
guilty  of  negligence  which  contributed  directly  to  the  in- 
juries of  which  he  complains.  This  defeats  his  action,  and 
it  becomes  unnecessary  to  determine  whether  the  railroad 
company  is  chargeable  with  negligence.  The  court  should 
have  directed  a  verdict  for  defendant. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  a  new  trial 


Neubaitee   and   another.  Appellants,  vs.  Gabriel^  imp., 
Respondent. 

September  £9  —  October  17^  1S9S, 

Lease  of  chattels:  Mortgage  by  lessee:  Estoppel 

1.  A  father  purchased  personal  property  and  immediately  leased  it  to 
his  SOD,  who  had  been  present  and  had  selected  the  property  when 
the  purchase  was  made.  The  son  took  possession  under  the  lease,  and 
while  so  in  possession  mortgaged  the  property  to  persons  who  had 
given  him  credit  on  the  faith  of  bis  ownership  thereot   Afterwards 
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the  father  took  possession,  terminating  the  lease,  as  by  its  terms  he 
was  authorized  to  da  In  replevin  by  the  mortgagees  against  the 
father,  it  is  held  that  the  son  had  no  right  to  give  the  mortgage, 
and  that  the  father,  not  having  said  or  done  anything  to  mislead 
the  mortgagees  or  induce  them  to  give  credit  to  the  son,  was  not 
estopped  to  claim  the  properly. 
2,  Assuming  that  tlie  mortgage  operated  as  an  assignment  of  the  son*s 
interest  in  the  lease,  yet  the  mortgagees  took  subject  to  the  terms 
of  the  lease  and  were  thereby  estopped  to  deny  the  lessor^s  title. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 

Eeplevin.  The  defendant  Chialain  Gabriel  is  the  father 
of  the  defendant  John  Gabriel.  About  January  1, 1892, 
Chisluin  mortgaged  his  farm  and  raised  $800,  and  through 
the  agency  of  his  daughter  bought  the  personal  property 
in  question,  to  be  placed  in  the  Arlington  Hotel  in  De  Pere, 
and  the  same  was  placed  therein,  with  the  view  of  leasing 
the  same  to  the  said  John.  On  January  2,  1892,  the  said 
Chislain  did  lease  said  personal  property  then  situated  in 
said  hotel  to  the  said  John  for  the  term  of  two  years,  with 
the  privilege  of  two  additional  years,  at  an  annual  rent  of 
$60.  In  March,  1892,  said  Chislain  got  said  personal  prop- 
erty insured  in  his  own  name  and  for  his  own  benefit,  and 
paid  therefor  a  premium  of  $18.  On  May  21,  1892,  while 
the  said  John  was  in  possession  of  said  property  under  said 
lease,  running  said  hotel,  he  mortgaged  the  said  personal 
property  to  the  plaintiffs  to  secure  the  payment  of  $250, 
and  such  mortgage  was  filed  May  24,  1892.  In  July,  1892, 
Chislain  took  possession  of  said  personal  property  and  said 
hotel,  and  retained  the  same  until  replevied  in  this  action. 
Soon  after  Chislain  took  possession  of  said  hotel,  the  said 
John  left.  About  November  1,  1892,  the  plaintiffs  de- 
manded the  possession  of  said  property  under  their  said 
chattel  mortgage,  which  Chislain  refused  to  deliver,  and 
thereupon,  on  November  3,  1892,  the  plaintiffs  commenced 
this  action  of  replevin  to  recover  said  personal  property 
described  in  said  lease  and  said  chattel  mortgage.    Chislain 
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defended  on  the  ground  that  John  had  no  interest  in  the 
property  except  as  such  lessee,  and  that  said  personal  prop- 
erty belonged  to  him,  the  said  Chislain. 

Upon  the  trial  the  court  found,  in  effect,  in  addition  to 
the  facts  stated,  that  Chislain  did  not  wrongfully  detain 
said  personal  property  nor  any  part  thereof;  that  the 
plaintiffs  were  not  entitled  to  the  possession  of  said  prop- 
erty by  virtue  of  said  chattel  mortgage  or  otherwise,  and 
were  not  the  owners  thereof;  that  said  CkUlain  is  and  was 
at  all  times  the  owner  of  said  personal  property,  and  is  en- 
titled to  the  possession  of  the  same ;  that  the  value  thereof 
was  $250,  and  that  the  defendant  not  having  waived  in  his 
answer  claim  to  return  of  the  property,  and  in  open  court 
waived  the  return  of  the  same,  it  was  and  is  determined 
that  ChUlavn,  is  entitled  to  recover  the  value  thereof,  and 
damages  for  the  detention  thereof,  in  the  sum  of  $4.15, 
being  the  interest  on  said  value  from  November  3, 1892. 
At  the  instance  and  request  of  the  plaintiffs  the  court 
further  found,  as  matters  of  fact,  that  John,  for  four  months 
next  preceding  the  date  of  the  chattel  mortgage,  was  ia  the 
actual  possession  of  said  hotel  and  the  furniture  therein,  and 
was  in  the  control  and  management  thereof,  carrying  on 
the  business  in  his  own  name,  with  the  knowledge  and  con- 
sent of  said  Chislain^  but  that  the  said  Chialain  was  the 
owner  of  the  property,  having  leased  the  same  to  the  said 
John ;  that  the  plaintiffs,  respectively,  furnished  the  said 
John  with  meat  and  groceries  for  said  hotel  to  the  amount 
named,  on  the  credit  of  said  John,  and  believing  and  rely- 
ing upon  the  fact  that  said  John  was  the  sole  proprietor  of 
said  hotel  and  the  property  therein,  and  the  sole  owner 
thereof;  and  that  said  indebtedness  secured  by  said  chattel 
mortgage  accrued  before  the  commencement  of  this  action ; 
that  neither  of  the  plaintiffs  had  any  knowledge  or  infor- 
mation that  said  personal  property  or  any  part  of  it  be- 
longed to  or  was  claimed  by  Chislain  until  after  said  in- 
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debtedness  had  accrued ;  that  the  plaintiffs  demanded  pos- 
session, and  the  same  was  refused,  as  stated. 

And  as  conclasions  of  law  the  court  found  that  the  said 
Chialain  is  entitled  to  a  judgment  herein  for  the  value  of 
said  personal  property,  and  interest  from  November  3, 1S92, 
as  damages,  assessed  and  allowed  by  the  court  at  §4.15,  and 
such  judgment  to  be  entered  as  well  against  the  plaintifTs 
as  their  sureties  on  the  replevin  bond,  for  the  sum  of  $254. 15, 
and  costs  and  disbursements  of  this  action.  From  the  judg- 
ment entered  thereon  accordingly,  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  signed  by  John  Smith 
and  EUis  &  Merrill^  attorneys,  and  E,  H.  EUw^  counsel, 
and  oral  argument  by  E.  H,  Ellis. 

Thomas  H.  Rvdd^  for  the  respondent. 

Cassodat,  J.  It  is  pretty  clearly  established  that  the 
father,  Chislam^  raised,  $800  by  mortgaging  his  farm,  and 
then,  through  the  agency  of  his  daughter,  Mary,  purchased 
the  property  in  question  for  himself,  but  with  the  purpose 
of  leasing  the  same  to  his  son,  John,  and  thus  starting  him 
in  the  hotel  business,  as  mentioned  in  the  foregoing  state- 
ment. Soon  after  the  property  was  so  purcliased,  the 
father  procured  an  insurance  thereon  for  his  own  benefit. 
The  lease  was  given,  as  stated,  and  is  in  the  ordinary  form. 
The  lease  runs  to  the  son  directly,  and  to  no  one  else.  By 
its  terms  the  son  was  expressly  required  to  keep  the  prop- 
erty leased  in  repair,  and  was  expressly  prohibited  from 
underletting  the  same  without  the  consent  of  the  father; 
and  the  father  was  thereby  expressly  authorized  to  ter- 
minate and  cancel  the  lease,  and  to  take  the  proi>erty  cov- 
ered by  it  from  the  possession  of  the  son  and  from  the 
hotel,  upon  any  failure  of  the  son  to  pay  the  rent  at  the 
time  expressed  in  the  contract,  or  in  case  he  should  underlet 
the  property  so  leased  without  the  consent  of  his  father. 
The  father  did  enter  and  take  such  possession  of  the  proi^>- 
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erty,  and  thus  terminated  the  lease,  and  held  the  same  for 
more  than  three  months  prior  to  the  commencement  of 
this  action,  as  mentioned  in  the  foregoing  statement.  True, 
the  son  had  given  the  chattel  mortgage  to  the  plaintiffs 
prior  to  the  time  his  father  had  so  taken  possession ;  but 
the  lease  gave  to  the  son  no  power,  right,  or  authority  to 
sell  or  mortgage  the  property  therein  described,  or  any 
part  of  it.  Assuming  that  such  mortgage  was,  in  legal  ef- 
fect, an  assignment  of  the  son's  interest  in  the  lease,  yet 
such  Itssignees  were  compelled  to  take  such  assignment 
subject  to  all  the  equities  between  the  original  parties,  and 
were  bound  to  perform  all  the  agreements  therein  con- 
tained and  annexed  to  the  property  so  leased.  Martineau 
V.  Steele,  14  Wis.  272;  WiUmcm  ^).  M.,  L.  S.  <&  W.  H.  Co. 
51  Wis.  91;  Gordon  tJ.  George,  12  Ind.  408;  McDowell  v. 
ffendrix,  67  Ind.  518;  Patten  v.  Deshon,  1  Gray,  325.  But, 
if  the  plaintiffs  be  regarded  as  assignees  of  the  lease,  then 
they  were  bound  to  know  the  terms  and  contents  of  the 
lease,  and  were  subject  thereto,  and  were  thereby  estopped 
from  disputing  the  father's  title  as  such  lessor.  BarroUhet 
i).  Battelle,  7  Cal.  450.  But  the  plaintiffs  have  not  claimed 
the  possession  of  the  property  under  the  lease,  as  assignees 
thereof,  but  as  legal  owners  of  the  property,  entitled  to 
the  absolute  possession  thereof  as  such  owners.  The  cause 
of  action  alleged  and  sought  to  be  maintained  ignores  any 
title  to  the  property  in  the  father  as  lessor,  and  predi- 
cates the  right  to  recover  on  the  theory  that  the  son,  by 
virtue  of  his  possession,  had  the  right  to  transfer  to  the 
plaintiffs  the  absolute  and  complete  title  to  the  property, 
discharged  of  any  right  or  claim  of  the  father  thereto,  as 
such  lessor.  Certainly,  the  son  had  no  authority  to  make 
such  transfer  by  virtue  of  such  lease. 

Counsel  for  the  plaintiffs  contend  that  the  father  is  es- 
topped by  his  conduct  from  claiming  the  property,  inde- 
pendent of  the  lease.    Certainly,  the  father,  as  lessor,  lost 
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Hone  of  his  rights  by  merely  allowing  his  son,  as  lessee,  to 
go  into  possession ;  otherwise,  any  lessor  of  chattels  would 
be  in  danger  of  losing  his  property.  One  of  the  objects  of 
every  lease  is  to  secure  possession  to  the  lessee. 

The  only  other  matter  calling  for  consideration  is  the 
fact  that  at  the  time  the  father,  through  the  agency  of  his 
daughter,  Mary,  bought  and  paid  for  the  furniture  and 
goods  to  be  placed  in  the  hotel  and  to  be  leased  to  the  son, 
the  son  was  present  and  selected  the  same.  The  good  faith 
and  genuineness  of  the  whole  transaction,  so  far  as  the 
father  is  concerned,  are  abundantly  established  by  the  evi- 
dence and  findings  of  the  court.  The  mere  fact  that  such 
purchase  was  made  by  the  ftither  just  before  giving  the 
lease  gave  the  son  no  more  right  to  dispose  of  the  property 
than  if  the  father  had  owned  the  property  for  months  or 
years  prior  to  giving  the  lease.  The  father  neither  said 
nor  did  anything  to  mislead  the  plaintiffs  or  either  of  them, 
or  to  induce  them  or  either  of  them  to  give  credit  to  the 
son.  The  case  is  entirely  unlike  one  where  the  person  in 
possession  of  chattels  or  goods  is  clothed  with  the  apparent 
authority  to  sell  and  give  an  absolute  title  to  the  property. 
We  must  hold  that  such  mere  presence  of,  and  selection 
by,  the  son,  at  the  time  of  the  purchase,  and  his  subsequent 
possession  of  the  property  so  purchased,  under  and  by 
virtue  of  the  lease,  did  not  estop  the  father,  as  lessor,  from 
claiming  the  property,  as  against  the  son's  subsequent  cred- 
itors and  mortgagees.  We  fully  recognize  the  equitable 
rule  invoked  by  counsel  for  the  plaintiffs,  to  the  effect  that 
he  who  has  been  silent  as  to  his  alleged  rights  when  he 
ought,  in  good  faith,  to  have  spoken,  shall  not  be  heard  to 
speak  when  he  ought  to  be  silent.  That  doctrine,  however, 
always  presupposes  mistake  or  error  on  the  one  side,  and 
fault,  deceit,  or  fraud  upon  the  other,  and  some  defect  of 
which  it  would  be  inequitable  for  the  party  against  whom 
the  doctrine  is  asserted  to  take  advantage.    In  the  case  at 


Digitized  by  VnOOQ IC 


206  SUPREME  COUET  OF  WISCONSIN.  [86 

Peterson  vs.  Northern  Pacific  R  Ga 

bar,  it  does  not  appear  that  the  father  was  ever  silent  as  to 
his  alleged  rights  when  he  ought,  in  good  faith,  to  have 
spoken.  Morgwn,  v.  Pierron^S^  Wis.  523 ;  Walker  v.  Chrand 
Eapids  F.  M.  Co.  70  Wis.  92.  In  Johnson  v.  Orofooi,  53 
Barb.  574,  seemingly  relied  upon  by  counsel,  the  property 
in  controversy  belonged  to  the  lessee,  and  the  only  claim 
the  lessor's  assignee  had  to  the  same  was  by  virtue  of  a 
clause  in  the  lease  in  the  nature  of  a  chattel  mortgage ;  and 
it  was  held  that  as  the  lease  was  never  filed  as  a  chattel 
mortgage,  as  required  by  the  statute,  he  had  thereby  lost 
his  security,  as  against  an  execution  creditor  of  the  lessee. 
Of  course,  a  lessee  may  sell  or  incumber  his  own  property. 
Coh)Ule  V.  MUes,  127  N.  T.  159. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Peterson,  Eespondent,  vs.  Northebn  Paoifio  Eailboad  Com- 
pany, Appellant. 

September  S9  —  October  17, 189S. 

Eailroada:  Fences:  KiUing  of  horses  on  track:  Contritmtory  negligence. 

To  the  plaintiff's  knowledge^  four  or  five  rods  of  the  fence  between  his 
yard  and  defendant's  track  had  been  broken  down  for  several 
months,  and  the  opening  had  been  used  as  an  entrance  to  the 
yard.  His  horses  were  turned  loose  in  the  yard  by  an  employee 
who  had  been  instructed  to  watch  them  to  see  that  they  did  not  get 
upon  the  track.  The  yard  was  about  eighty  feet  wide,  with  good 
pasturage  extending  through  the  opening  in  the  fence  and  upon 
defendant's  right  of  way.  While  the  employee's  attention  was 
diverted  by  other  work  the  horses  passed  through  the  opening  upon 
the  track,  and  they  were  shortly  afterwards  killed  by  a  passing 
train.    Held,  that  plaintiff  was  guUty  of  contributory  negligencet 

APPEAL  from  the  Circuit  Court  for  Ashlimd  Coxmty. 
The  case  is  stated  in  the  opinion. 
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For  the  appellant  the  cause  was  submitted  on  the  brief 
of  D,  S.  Wegg  and  T.  E.  Oia. 

For  the  respondent  there  was  a  brief  by  Boasman  cfe  Fos- 
tcTj  and  oral  argument  by  0.  3.  Foster.  * 

Orton,  J.  This  action  is  brought  by  the  plaintiff  against 
the  appellant  company  to  recover  damages  for  the  killing 
of  his  two,  or  a  span  of,  horses,  on  the  night  of  June  13, 
1892,  by  a  freight  train,  caused  by  the  negligence  of  the 
company  in  leaving  open  the  fence  of  its  right  of  way, 
through  which  the  horses  had  strayed  ui^on  its  track.  The 
following  facts  substantially  appear  from  the  evidence ; 

The  plaintiff  owned  and  occupied  a  large  yard,  situated 
a  mile  or  a  mile  and  ahalf  south  of  the  city  of  Ashland, 
the  west  side  of  which  was  on  the  line  of  the  railroad-  It 
was  fenced  on  the  three  sides  with  a  wire  fencej  and  on  the 
west  side  by  the  wire  fence  along  the  right  of  way  built 
by  the  company.  In  this  yard  was  a  slaughterhouse,  barn, 
and  dwelling  house.  The  barn  was  facing  towards  the  rail- 
road, and  about  sixty  or  seventy  feet  from  the  fence ;  and 
in  front  of  the  barn  the  wire  fence  along  the  right  of  way> 
for  four  or  five  rods,  was  broken  down  from  the  posts,  and 
lay  on  the  ground,  and  this  was  its  condition  when  the 
plaintiff  bought  the  premises,  about*six  months  before,  and 
had  so  continued.  Through  this  opening  the  plaintiff  had 
driven  Iseveral  times,  and  his  foreman  had  driven  cattle 
through  it,  and  many  other  people  had  used  it  in  going  to 
the  slaughterhouse.  This  opening  had  existed  most  of  the 
time  for  several  years.  It  had  been  many  times  repaired 
by  the  company,  but  very  soon  it  was  torn  down  again  by 
some  persons  unknown.  The  plaintiff  and  others  had  used 
it  in  driving  to  the  slaughterhouse,  and  it  was  often  used 
as  one  of  the  entrances  to  the  yard.  The  foreman  of  the 
yard  or  head  butcher  had  used  the  team  of  horses  that 
were  killed  that  afternoon,  and  turned  it  over  to  an  em- 


Digitized  by  VnOOQ IC 


208  STJPEEME  COURT  OF  WISCONSIN.  [86 

Peterson  vs.  Northern  Pacific  R.  Ga 

ployee  of  the  plaintiff,  to  be  put  in  the  barn,  with  the  cau- 
tion that  if  he  turned  them  out  to  feed  on  the  grass  he 
must  watch  them  and  see  that  they  did  not  go  upon  the 
right  of  way ;  and  the  plaintiff  had  told  his  men  that  if 
they  were  so  turned  out  they  must  be  watched^  for  the  same 
purpose.  The  said  employee,  however,  about  8  o'clock  in 
the  evening,  when  it  was  quite  dark,  turned  the  horses  out 
in  front  of  the  barn  and  opposite  said  opening  to  graze  on 
the  high  grass  which  was  growing  there,  and  which  ex- 
tended all  along  through  the  opening  and  in  the  right  of 
way,  and  he  kept  watch  of  them  a  few  minutes,  and  then 
for  a  minute  or  two  his  attention  was  somewhat  diverted 
by  fixing  the  barn  door,  and  when  again  he  looked  the 
horses  were  gone,  and  he  and  the  foreman  tracked  them 
through  the  opening  and  along  the  right  of  way  to  the 
place  where  they  were  killed  by  the  freight  train  of  the 
company  thjit  had  just. passed  along. 

These  are  the  plain  and  undisputed  facts  of  the  case. 
The  jury  found  that  the  defendant  was  guilty  of  negligence 
contributory  to  said  injury,  and  that  the  plaintiff  was  not 
guilty  of  negligence  contributory  to  such  injury,  and  that 
the  value  of  the  horses  was  $450.  The  defendant  has  ap- 
pealed from  the  judgment  thereon,  and  has  assigned  as 
error  that  the  court  did  not  grant  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  evidence  and  contrary  to  law. 

We  do  not  hesitate  to  say  that  the  trial  court  ought  to 
have  granted  the  motion  for  a  new  trial  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence  in  finding  the  plaint- 
iff not  guilty  of  contributory  negligence.  This  appears  to 
be  one  of  the  clearest  cases  of  contributory  negligence  on 
the  part  of  the  plaintiff  to  be  found  in  the  books.  The 
plaintiff  turned  his  horses  out  to  grass  in  the  yard  in  front 
of  his  barn,  only  from  seventy  to  eighty  feet  wide,  oppo- 
site an  opening  four  or  five  rods  wide  in  the  fence  of  the 
railroad,  with  unbroken  good  pasturage  all  the  way  through 
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the  opening  and  in  the  right  of  way  to  tempt  them  on  and 
on  to  the  very  track  of  the  railroad,  where  they  would  be 
likely  to  be  killed  by  a  passing  train.  The  plaintiff  had 
known  of  this  wide  break  in  the  railroad  fence  for  at  least 
six  months,  had  driven  through  it,  and  saw  other  people 
drive  through  it,  to  his  slaughterhouse,  and  had  evidently 
used  it  for  his  own  convenience  as  an  entrance  to  his  yard. 
He  so  well  kne^r  the  danger  of  his  horses  going  through 
the  opening  on  the  railroad  and  of  being  killed  there  if 
they  were  turned  out  to  graze  in  the  yard  in  front  of  the 
barn,  that  he  cautioned  all  of.  his  employees  to  watch  thefn 
and  see  that  they  did  not  go  out  into  the  right  of  way. 
At  this  time  the  employee  was  so  cautioned,  and  did  watch 
them^  but  his  attention  was  diverted  to  some  other  work  a 
minute  or  two,  and,  sure  enough,  just  as  the  plaintiff  had 
reason  to  expect  and  did  expect,  the  horses  were  gone  into 
the  right  of  way  and  out  of  sight  through  this  wide  open- 
ing in  the  fence. 

The  plaintiff  used  this  fence  to  fence  in  his  own  yard  on 
that  side,  and  he  had  no  other.  It  was  his  line  fence  be- 
tween his  premises  and  that  of  the  company.  Perhaps  the 
law  did  not  require  him  to  keep  it  repaired,  but  the  law  of 
self-preservation  and  protection  would  seem  to  require  it. 
But,  if  not  that,  he  certainly  assumed  the  duty  of  watching 
his  horses  and  preventing  them  from  going  through  this 
gap  in  the  fence  which  he  was  making  otherwise  so  useful 
to  himself  and  others  as  an  open  entrance  to  his  yard.  He 
knew  the  danger  and  assumed  the  risk.  He  ordered  his 
men  to  watch  them,  but  they  did  not  watch  them.  They 
neglected  this  plain  and  necessary  duty,  and  their  negli- 
gence is  imputed  to  him.  The  plaintiff  should  have  watched 
them,  or  been  sure  that  they  were  watched  by  some  one. 
No  ordinarily  prudent  and  careful  man  would  pasture  his 
horses  in  such  a  place.  He  was  certainly  guilty  of  gross 
negligence  in  turning  his  horses  out  in  such  a  place.  The 
Vol.86— U 
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company  had  frequently  repaired  this  fence  by  nailing  the 
wires  to  the  posts,  and  it  was  as  frequently  torn  down  by 
some  one,  until  the  company  became  discouraged,  proba- 
bly, and  let  it  alone.  There  was  no  one  who  had  any  in- 
terest or  motive  to  tear  this  fence  down  in  that  place  un- 
less he  was  in  some  way  connected  with  this  slaughterhouse 
yard.  The  plaintiflf  and  his  men,  and  those  who  drove  cat- 
tle to  his  slaughterhouse,  seem  to  have-  been  willing  to 
make  use  of  this  gap  as  an  entrance  to  the  yard.  This  is  a 
much  stronger  and  clearer  case  of  the  plaintiffs  negligence 
than  the  following  cases  in  •  this  court,  in  which  we  have 
held  that  the  plaintiflf  could  not  recover  by  reason  of  his 
contributory  negligence  in  exposing  his  animals  to  a  simi- 
lar risk  of  being  killed  on  the  railroad :  Carey  v.  C.j  M.  <& 
St.  P.  R.  Co.  61  Wis.  71;  Martin  v.  Stewart,  73  Wis.  553; 
Eicha/rdson  v.  C.  &  If.  W.  JS.  Co.  56  Wis.  347.  The  negli- 
gence  of  the  plaintiflf  is  so  self-evident  that  the  authority  of 
other  cases  is  not  necessary. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Armstbong,  Eespondent,  vs.  Pbentice,  Appellant. 

September  1^  —  October  17, 189S. 

Contracts:  Consideration:  Fees  of  loitness. 

Attendance  as  a  witness  in  an  action  pending  in  another  state  is  a  suf- 
ficient consideration  for  a  promise  to  pay  the  witness  more  than 
the  legal  fees,  since  such  attendance  could  not  have  been  compelled. 

APPEAL  from  the  Circuit  Court  for  Ashland  Count3% 
This  action  was  brought  to  recover  for  services  and  ex- 
penses of  the  plaintiflf  in  looking  up  witnesses  and  testimony 
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in  several  actions  in  which  defendant  was  a  party,  pentting 
and  tried  in  St.  Paul,  Minn.  The  actions  involved  the  de- 
fendant's title  to  certain  lands  in  the  present  city  of  Duluth, 
which  plaintiff  had  attempted  to  convey  to  defendant  by 
deed  in  1856.  The  description  in  this  deed  being  erroneous, 
the  aforesaid  actions  had  become  necessary  to  establish  de- 
fendant's title ;  and  plaintiff  claims  that  defendant  employed 
him  to  look  up  records,  testimony,  etc.,  in  these  cases,  and 
agreed  to  pay  him  the  reasonable  value  of  his  time  spent 
in  such  service  and  in  attending  the  trials,  as  well  as  all  his 
necessary  expenses.  The  defendant  claims  that  he  only 
agreed  to  pay  plaintiff  his  expenses,  all  of  which  he  has  aU 
ready  paid.  The  plaintiff's  testimony  tended  to  show  that 
he  had  spent  125  days  in  looking  up  testimony  and  in  at- 
tendance upon  court,  in  and  about  the  preparation  uf  these 
cases,  which  he  claimed  to  be  worth  the  sum  of  f  910,  and 
that  he  had  necessarily  expended  $500.10,  and  that  ho  had 
received  from  defendant  $210.  The  jury  found  a  verdict 
for  the  plaintiff  of  $1,130.10,  and  from  judgment  thereon 
defendant  appeals. 

For  the  appellant  there  was  a  brief  by  TomJcms  d&  Mer- 
rUly  and  oral  argument  by  W.  M,  Tomkina.  To  the  point 
that  a  promise  to  pay  a  person  more  than  the  legal  fees 
for  giving  testimony  is  invalid,  they  cited  Bayley  v.  Beau- 
mont^ 11  Moore,  497;  CoUina  v.  Godefroy,  1  Barn.  &  Ad. 
950;  Swecmy  v.  Himter^  1  Murph.  181;  Dodge  v.  SiHeSi  26 
Conn.  463. 

For  the  respondent  there  was  a  brief  by  Bossman  th 
Foster^  and  oral  argument  by  O.  H.  Foster,  They  argued 
that  one's  undertaking  to  do  that  which  he  is  under  no 
obligation  to  do  is  a  good  consideration  for  a  contract  to 
pay  him  therefor.  Harris  v.  More,  70  Cal.  502;  Bodge  v. 
StUes,  26  Conn.  463;  Cobb  v.  Cowdery,  40  Vt.  25,  94  Am. 
Dec.  370. 
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WiNSLow,  J.  There  is  little  to  be  said  in  this  case.  The 
questions  at  issue  were  purely  questions  of  fact,  which  the 
jury  have  settled  upon  what  seems  to  us  sufficient  evidence 
and  substantially  correct  instructions.  It  is  objected  that 
the  plaintiff  has  recovered  for  attendance  as  a  witness  a  sum 
largely  in  excess  of  legal  fees,  and  that  a  promise  to  pay  a 
witness  more  than  legal  fees  for  his  attendance  is  void,  be- 
cause he  is  simply  performing  a  legal  duty.  However  this 
may  be  in  a  case  where  the  attendance  of  the  witness  may 
be  compelled  by  subpoena,  it  certainly  does  not  apply  in  a 
case  like  the  present,  where  the  actions  were  pending  in 
another  state  and  the  witness  could  not  be  compelled  to 
attend.  In  the  latter  case,  it  is  evident  that  there  is  suffi- 
cient consideration  to  support  a  promise  to  pay  additional 
compensation. 

By  the  Court — Judgment  affirmed. 


NoETHBEN  National  Bank,  Appellant,  vs.  Weed  and  an- 
other, Bespondents. 

September  SO  —  October  17, 189S, 

Debtor  and  creditor:  Several  instruments  held  a  general  assignment  with 

preferences. 

An  insolvent  firm  gave  bills  of  sale,' etc.,  covering  the  bulk  of  its  prop- 
erty, to  officers  of  banks  to  which  it  was  indebted,  taking  back  an 
instrument  stating  that  such  bills  of  sale,  eta,  were  given  as  col- 
lateral securities  for  the  payment  of  notes  made  or  indorsed  by  the 
firm  and  held  by  said  banka  The  manifest  purpose  of  the  trans- 
action being  that  said  bank  officers  should  sell  the  property  and 
apply  the  proceeds  on  the  several  claims  so  held  by  the  banks^  re- 
spectively, pro  rata,  it  is  field  to  have  been  a  voluntary  assignment 
for  the  benefit  of  creditors,  within  the  meaning  of  sec.  1694,  R  8., 
and  void  because  not  executed  as  therein  prescribed  and  because  it 
gave  an  unlawful  preference. 
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APPEAL  from  the  Circuit  Court  for  Ashland  County. 

On  September  4,  1890,  and  for  some  time  immediately 
prior  thereto,  the  firm  of  A.  Weed  &  Co.,  composed  of  the  de- 
fendants, was  hopelessly  insolvent.  On  that  day  the  defend- 
ants executed  and  delivered  to  Thomas  Bardon  and  Edwin 
Ellis  instruments  to  the  following  effect :  (1)  A  bill  of  sale 
in  the  ordinary  form,  with  the  usual  warranty,  and  reciting 
a  consideration  of  $25,000,  for  all  the  lumber  and  lath  piled 
upon  the  docks  of  the  Bay  Shore  Lumber  Company  at 
Ashland,  and  all  the  logs  belonging  to  them  situated  at  the 
boom  of  said  company  at  Ashland  and.  the  booms  of  the 
Ashland  Boom  &  Canal  Company  on  Bad  river,  marked  as 
therein  designated;  also  (2)  a  bill  of  sale  in  the  ordinary 
form,  with  the  usual  warranty,  and  reciting  a  consideration 
of  $50,000,  for  about  four  and  a  half  million  feet  of  lumber, 
about  two  and  a  half  million  feet  of  logs,  about  two  million 
shingles,  about  a  half  million  lath,  horses,  cattle,  and  gen- 
eral logging  outfit  at  Kamsay,  Mich. ;  also  (3)  a  warranty 
deed  of  their  sawmill  property  at  Eamsay,  therein  described ; 
also  (4)  an  assignment  of  a  real-estate  mortgage  on  the  saw- 
mill plant  of  the  Bay  Shore  Lumber  Company  at  Ashland, 
executed  by  that  company  to  A.  Weed  &  Co.,  September 
4,  1890,  for  $12,000. 

On  the  same  day,  and  as  a  part  of  the  same  transaction, 
said  Bardon  and  Ellis  executed  and  delivered  to  the  said 
A.  Weed  &  Co.  the  following  instrument,  to  wit:  "Know 
all  men  by  these  presents  that  the  bill  of  sale  executed  this 
4th  day  of  September,  A.  D.  1890,  by  A.  Weed  &  Co.  to 
Thomas  Bardon  and  Edwin  Ellis,  on  logs  and  lumber  in 
Ashland  county,  and  the  bill  of  sale  by  Alfred  Weed  and 
Paul  Weed  for  logs,  lumber,  lath,  and  shingles,  and  horses^ 
cattle,  and  logging  outfit  on  the  same  date,  said  property 
being  in  Gogebic  county,  Michigan,  both  hereto  attached, 
and  the  deed  executed  on  the  same  date  and  between  the 
same  parties  on  the  sawmill  property  at  Ramsay,  Gogebic 
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county,  Michigan,  on  the  southeast  quarter  of  the  north- 
west quarter  of  section  13,  township  47  north,  of  range  46 
west,  and  the  assignment  of  the  mortgage  from  the  Bay 
Shore  Lumber  Company  to  A.  Weed  &  Co.  of  $12,000,  are 
given  as  collateral  securities  for  the  payment  of  notes  made 
or  indorsed  by  said  A.  Weed  &  Co.,  and  held  by  the  First 
National  Bank  of  Ashland  and  the  Ashland  National  Bank 
and  the  Security  Savings  Bank,  all  of  Ashland,  Wisconsin, 
to  the  amount  of  about  $65,000.'^ 

These  various  instruments  were  filed  and  recorded  in  the 
proper  offices,  September  4, 1890.  After  the  execution  and 
the  filing  and  recording  of  said  several  instruments,  and  on 
September  4,  1890,  the  plaintiflf  began  this  action  against 
the  defendants  to  recover  $10,750,  and  sued  out  a  writ  of 
attachment  pursuant  to  the  statutes,  on  the  ground  that  the 
plaintiff  had  good  reason  to  believe,  and  verily  did  believe, 
that  the  defendants  had  assigned,  conveyed,  disposed  of,  or 
concealed,  or  were  about  to  assign,  convey,  dispose  of,  or 
conceal,  their  property,  or  some  part  thereof,  with  intent 
to  defraud  their  creditors.  On  the  same  day,  under  the 
writ  of  attachment  issued  thereon,  a  large  amount  of  logs 
and  lumber  was  levied  upon. 

The  defendants,  by  way  of  special  answer  to  the  said  affi- 
davit and  writ  of  attachment,  denied  the  existence  of  all 
the  material  facts  stated  in  said  affidavit,  except  the  alleged 
liability  and  the  amount  thereof.  The  plaintiff  elected  to 
take  issue  with  said  answer,  and  at  the  close  of  the  trial  of 
the  issues  thus  formed  the  court  found  as  matters  of  fact 
that  the  allegations  of  said  affidavit  were  not  true,  and  that 
none  of  the  material  facts  stated  therein  existed,  except  as 
to  the  alleged  liability  of  the  defendants  for  the  amount 
thereof;  and  as  conclusions  of  law  the  court  found  that  the 
defendants  were  entitled  to  an  order  delivering  the  property 
attached  to  the  defendants,  together  with  the  costs  of  the 
trial  of  said  issue,  taxed  at  $25 ;  and  it  was  therefore  there- 
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upon  ordered  that  the  property  attached  and  described  in 
said  writ  of  attachment  and  the  return  and  inventory 
thereto  annexed,  be  forthwith  delivered  up  to  the  defend- 
ants, and  that  the  sum  of  $25,  taxed  as  costs  therein,  be 
applied  as  a  setoff  to  the  plaintiff's  demand. 

From  the  order  sustaining  the  traverse  of  the  affidavit 
for  attachment,  and  from  the  whole  and  every  part  thereof, 
the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Lamorexix^  Gleor 
^on^  Shea  i&  Wright^  and  oral  argument  by  E.  F.  Qleaaon. 

For  the  respondents  there  were  briefs  by  Tomkins  (& 
MerriUy  and  oral  argument  by  W.  M.  TomTcins. 

Cassoday,  J.  It  is  conceded  that  at  the  time  of  executing 
the  several  instruments  mentioned  in  the  foregoing  state- 
ment A,  Weed  &  Co.  were,  not  indebted  to  Bardon  and 
Ellis,  or  either  of  them,  in  any  sum  whatever ;  that  the 
only  connection  Bardon  and  Ellis  had  with  any  claim 
against  A.  tTeed  &  Co.  was  that  Bardon  was  president  of 
the  Ashland  National  Bank,  and  a  director  in  the  First  Na- 
tional Bank  of  Ashland,  and  that  Ellis  was  president  of  the 
First  National  Bank  of  Ashland,  and  a  director  in  the  Ash- 
land National  Bank  and  in  the  Security  Savings  Bank  of 
Ashland,  and  that  A.  Weed  &  Co.  were  indebted  to  said 
several  banks  in  a  large  amount,  as  mentioned  in  said  state- 
ment, and  that  the  five  several  instruments  mentioned  in 
said  statement  were  made,  executed,  and  delivered  for  the 
sole  use  and  benefit  of  said  banks,  respectively.  It  appears 
that  just  prior  to  executing  the  several  instruments  men- 
tioned, A.  Weed  &  Co.  desired  and  were  about  to  make  a 
general  assignment  for  the  benefit  of  their  creditors,  but 
were  dissuaded  therefrom  by  Bardon  and  Ellis,  and  instead 
thereof,  and  at.  their  suggestion,  executed  tlie  several  in- 
struments mentioned.  Those  instruments  covered  the  great 
mass  of  property  belonging  to  A.  Weed  &  Co.,  and  were 
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executed  for  the  purpose  of  giving  the  banks  named,  re- 
spectively, a  preference  over  their  other  creditors.  A.  Weed 
&  Co.  were  hopelessly  insolvent,  and  owed  such  other  cred- 
itors, in  the  aggregate,  a  very  large  amount ;  and,  if  the 
transaction  mentioned  is  to  stand,  it  is  certain  that  such 
other  creditors  can  realize  but  a  small  per  cent.,  if  any- 
thing, on  their  claims.  The  manifest  purpose  of  the  trans- 
action was  for  Bardon  and  Ellis  to  sell  the  property  covered 
by  the  bills  of  sale  and  deed,  5ind  collect  the  mortgage,  and 
apply  the  proceeds  thereof  on  the  several  claims  so  held  by 
the  .banks,  respectively,  jpro  rata.  •  We  are  constrained  to 
hold  that  the  facts  bring  the  case  squarely  within  the  rules 
of  law  aflBrmed  by  this  court  in  Winner  v.  Hoyt^  66  Wis. 
227;  Maxwell  v.  Simonton^  81  Wis.  635;  Fuller  <&  K  Co.  v. 
McHenry^  83  Wis.  573.  These  cases,  and  several  others 
which  are  distinguishable,  have  discussed  the  principles  in- 
volved fully  and  in  detail.  It  is  only  necessary  here  to 
apply  the  plain  language  of  the  statutes  to  thc^  case.  ^^All 
voluntary  assignments  or  transfers  whatever  of  any  real 
estate,  chattels  real,  goods  or  phattels,  rights,  credits, 
moneys,  or  effects,  ^(?r  the  henefit  of  or  in  trust  for  creditors 
shall  be  void  as  against  the  creditors  of  the  person  making 
the.  same,  unless  the  assignee  shall  be  a  resident  of  this 
state,"  and  the  assignment  is  executed  as  therein  required. 
Sec.  1694,  R.  S.  Had  A.  Weed  &  Co.  made  such  an  assign- 
ment as  they  at  first  contemplated,  it  would,  neverthe- 
less, have  been  absolutely  void  had  it  contained  or  given 
any  preference  to  one  of  their  creditors  over  another  cred- 
itor. Sec.  1693^,  S.  &  B.  Ann.  Stats. ;  ch.  349,  Laws  of 
1883;  and  ch.  451,  Laws  of  1887-  A.  Weed  "&  Co.  cannot 
be  allowed  to  do  by  way  of  indirection  and  circumvention 
what  the  statutes  thus  prohibited  them  from  doing  directly. 
The  exceptions  to  the  statutory  rules  thus  stated,  which 
from  time  to  time  have  been  sanctioned  by  this  court,  have 
either  been  cases  not  coming  within  the  purview  of  the  stat- 
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utes  cited,  or  where  the  instrument  has  been  authorized  by- 
some  other  statutory  provision ;  as,  for  instance,  a  chattel 
mortgage.  Sec.  2314,  R  S.;  Crihb  v.  Hibhard^  Spencer ^ 
BarUett  cfe  Co.  77  Wis.  206;  Michdstetter  v.  Weiner,  82  Wis. 
298.  This  distinction  was  pointed  out  in  Maxwell  v.  Simon- 
ton,  81  Wis.  635. 

It  may  be  said,  as  it  has  often  been  said  in  such  cases, 
that  this  decision  will  operate  to  give  a  preference  to  an 
attaching  creditor.  But  this  court  is  not  responsible  for 
the  anomalous  provisions  of  our  statu-tes  on  the  subject. 
They  manifestly  prohibit  an  insolvent  debtor  from  giving 
preferences  in  certain  ways,  and  yet  allow  him  to  give 
preferences  in  certain  other  ways.  The  policy  of  the  law 
on  the  subject  is  for  the  legislature.  This  court  cannot  do 
otherwise  than  to  declare  the  law  as  it  is  found  in  the  stat- 
utes. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  sustain  the  at- 
tachment, and  for  further  proceedings  according  to  law. 

PiNNBT,  J.,  took  no  part. 


Challonee  and  another.  Respondents,  vs.  Boyington  and 
another.  Appellants. 

September  30—  October  17, 1893. 

Change  of  venue:  Convenience  of  toitneases:  Discretion:  Appeal 

1.  An  order  directing  a  change  of  the  place  of  trial,  under  subd.  3,  sec. 

2622,  R  S.,  on  the  ground  that  the  convenience  of  witnesses  and 

the  ends  of  justice  will  be  promoted  thereby,  will  not  be  reversed 

except  for  a  manifest  abuse  of  discretion. 
2l  Where  auch  an  order  is  granted  in  a  case  which  has  once  been  tried, 

and  the  *'  records  and  files  "  upon  which  it  was  granted  are  not  be- 
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fore  this  court»  and  it  does  not  appear  what  facts  were  within  the 
knowledge  and  observation  of  the  trial  judge,  this  court  cannot 
hold  that  there  was  an  abuse  of  discretion. 
8l  Upon  an  application  for  such  a  change,  the  convenience  of  parties 
who  are  witnesses  may  be  considered  to  the  same  extent  as  that  of 
other  witnesses. 

APPEAL  from  the  Circuit  Court  for  Price  County. 

Thiis  action  was  brought  in  the  circuit  court  for  Price 
county  to  recover  the  first  instalment  due  on  a  contract  for 
the  sale  and  delivery  of  certain  machinery,  and  a  judgment 
in  favor  of  the  plaintiffs  was  reversed,  and  the  cause  re- 
manded for  a  new  trial.  83  Wis.  399.  In  the  mean  time  the 
plaintiffs  brought  a  second  action  in  the  same  court  against 
the  defendants  for  another  instalment  under  the  contract, 
and,  issue  having  been  joined,  it  was  stipulated  that  the 
place  of  trial  be  changed  to  Fond  du  Lao  county,  and  that 
the  action  be  tried  before  the  court  without  a  jury,  and  the 
place  of  trial  was  changed  accordingly.  Soon  thereafter, 
in  this  action,  an  order  was  granted  to  show  cause,  based 
on  the  afSdavit  of  one  of  the  plaintiffs'  attorneys  and  the 
records  and  files  of  the  case,  why  the  place  of  trial  of  this 
action  should  not  also  be  changed  to  Fond  du  Lac  county, 
so  that  it  could  be  consolidated  with  the  other  action,  and 
on  the  ground  that  the  convenience  of  witnesses  and  the 
ends  of  justice  would  thereby  be  furthered.  It  appears  that 
both  plaintiffs  reside  at  Oshkosh,  Wis.,  and  the  defendant 
Boyington  at  Bloomington,  111.,  and  the  defendant  Atwell 
at  Stevens  Point,  Wis.,  where  the  defendants'  attorneys 
reside ;  that  the  only  witnesses  sworn  on  the  former  trial 
were  John  ChalloneVj  one  of  the  plaintiffs,  and  V,  P.  AtwcU^ 
one  of  the  defendants ;  that  one  W.  C.  Ruckman,  a  travel- 
ing agent  of  the  plaintiffs,  is  a  witness  in  their  behalf.  On 
the  part  of  the  defendants,  it  was  shown  that,  in  addition 
to  the  defendant  Boyington^  they  have  a  witness  residing 
at  Ironwood,  Mich.,  and  one  residing  at  PhQlips,  in  Price 
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county ;  but  their  names  were  not  given,  nor  was  it  sworn 
that  they  were  material  witnesses.  It  was  sworn  that  all 
defendants'  witnesses,  including  the  defendant  Alwell^  re- 
side in  Stevens  Point  and  north  of  there,  except  the  defend- 
ant Boyington;  that  defendants  did  not  desire,  but  would 
oppose,  a  consolidation  of  the  cases,  and  would  claim  in 
this  action  a  trial  by  jury.  The  court  made  an  order  chang;' 
ing  the  place  of  trial  to  Fond  du  Lac  county,  from  \vhich 
the  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Cate^  Jones  d^ 
Sanborn^  and  oral  argument  by  2?.  Lloyd  Jones, 

M,  C.  PhUUjpSy  for  the  respondents. 

PiNNEY,  J.  Whether  the  place  of  trial  of  an  action 
should  be  changed  on  the  ground  that  "  the  convenience  of 
witnesses  and  the  ends  of  justice  would  be  promoted  by  tbo 
change"  (subd.  3,  sec.  2622,  R.  S.),  is  a  matter  resting  in 
the  sound  discretion  of  the  court,  and  an  order  directing 
such  change  will  not  be  reversed  but  for  a  manifest  abuse 
of  discretion.  Lego  v.  Shawj  38  Wis.  401;  Church  v.  3lil- 
waukeej  31  Wis.  512.  For  the  purposes  of  such  an  applica- 
tion, the  convenience  of  parties  who  are  witnesses  may  be 
considered  to  the  same  extent  as  other  witnesses;  and  it  is 
obvious  that  the  application  for  the  change  in  this  case  set 
forth  enough  to  bring  the  discretion  of  the  court  into  ac- 
tion, particularly  as  it  has  been  held  in  Ca/rtright  v.  Btl- 
monty  58  Wis.  376,  that  on  such  an  application  "  no  affida- 
vit or  sworn  petition  is  required  by  the  statute  or  rules  of 
court.  It  is  suflScient  if  the  judge  is  satislBed  by  proof  that 
a  cause  for  the  change  exists."  And  this  court  has  also 
'  held  that  "  in  the  exercise  of  such  discretion  the  trial  judge 
may  take  into  account  matters  within  his  own  knowledf^e 
and  observation,  as  well  as  the  proofs  presented."  Rom  v. 
HmicheUy  52  Wis.  493;  Schattschneider  v.  Johnson^  39  Wis. 
387;  Jachmcm  Will  Case,  27  Wis.  409.     The  order  does  not 
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show  upon  what  proofs  the  court  acted  in  making  it,  be- 
yond the  fact  that  the  order  to  show  cause  was  based  on 
the  aflSdavit  of  M.  C.  Phillips,  "  and  the  records  and  files  of 
the  case.''  The  records  and  files  of  the  case,  aside  from  the 
motion  papers,  have  not  been  transmitted  to  this  court.  It 
does  appear  that  the  trial  judge  presiding  at  the  former 
trial  heard  and  granted  this  application,  and  we  are  bound 
to  presume  that  he  may  have  acquired  by  observation  some 
knowledge  of  the  case  which  assisted  him  in  the  exercise 
of  his  discretion.  Error  will  not  be  presumed,  but  must 
be  made  to  appear  aflBirmatively.  In  the  absence  of  the 
records  and  files,  and  of  any  facts  which  may  have  come  to 
the  observation  of  the  trial  judge,  we  cannot  say  that  the 
discretion  vested  in  the  court  was  not  properly  exercised. 
By  the  Court —  The  order  of  the  circuit  court  is  affirmed. 


Molaske,  Eespondent,  vs.  The  Ohio  Coal  Company,  Appel- 
lant. 

September  SO  — October  17, 189S. 

Master  and  servant:  Injury  through  negligence  of  boy  fellow-servant: 
Presumption  as  to  his  competency:  Usage, 

1.  The  presumption  is  that  a  boy  under  the  age  of  fourteen  years  is  not 

competent  to  perform  duties  involving  the  personal  safety  of  others 
and  requiring  the  exercise  of  a  good  degree  of  judgment  and  dis- 
cretion and  constant  care  and  watchfulness ;  and  in  an  action  for 
injuries  resulting  from  the  negligence  of  a  boy  so  employed,  the 
burden  is  upon  his  employer  to  show  that  he  was  in  fact  compe- 
tent 

2.  No  usage  to  employ  boys  of  tender  years  to  perform  such  dutiea  can 

be  upheld. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

This  action  is  to  recover  damages  for  personal  injuries 

received  by  plaintiff  when  in  the  employ  of  defendant  com- 
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pany,  alleged  to  have  been  the  result  of  the  negligence  of  the 
company,  in  that  (1)  it  failed  to  provide  suitable  machinerv 
^nd  appliances  for  doing  the  work  in  which  plaintiff  was 
employed ;  and  (2)  it  employed  an  incompetent  person  to 
work  with  plaintiff,  through  whose  negligence  the  injuiy 
was  inflicted.  There  is  no  testimony  tending  to  show  any 
defect  in  such  machinery  or  appliances,  and  hence  that 
alleged  cause  of  action  disappears  from  the  case. 

The  defendant  coal  company  employed  plaintiff  to  work 
at  Ashland,  unloading  coal  from  the  hold  of  a  vesaelj  and 
he  commenced  work  on  the  morning  of  July  6,  1S92.  His 
<luty  was  to  shovel  coal  into  buckets,  which,  when  filled, 
Avere  hoisted  by  steam  power  to  the  adjacent  dock.  These 
were  raised,  and  empty  buckets  lowered  into  the  hold  by 
the  same  power,  by  means  of  a  wire  rope  attached  to  a 
derrick,  passing  through  a  movable  pulley,  having  a  hook 
At  the  lower  end  of  the  rope.  It  was  also  plaintiff's  duty 
to  detach  the  hook  from  the  bales  of  empty  buckets,  and 
hook  the  same  upon  the  bales  of  buckets  which  had  been 
filled  and  were  ready  to  be  hoisted.  The  engine  which  did 
the  work  was  on  the  dock,  and  the  engineer  could  not  see 
the  men  at  work  in  the  hold  of  the  vessel ;  hence  the  neces- 
sary course  of  the  business  was  to  station,  a  person  on  the 
hatchway  of  the  vessel,  whose  duty  it  was  to  signal  tlie 
engineer  when  the  buckets  were  ready  to  be  hoisted.  Five 
other  men  were  at  work  with  plaintiff,  and  it  is  estimated 
the  buckets  were  raised  from  the  vessel  at  the  rate  of  one 
per  minute.  A  boy  from  twelve  to  fifteen  years  of  age 
was  employed  by  the  coal  company  to  give  such  sigualSi 
and  had  been  so  employed  about  a  week  before  plaintiff 
<5ommenced  work  there.  At  about  five  o'clock  in  the  after- 
noon of  July  6th,  plaintiff  seized  the  rope  by  which  an 
«mpty  bucket  had  been  lowered  with  his  left  hantj,  just  be- 
low the  movable  pulley,  and  the  hook  with  his  right  hand. 
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loosened  the  hook  from  the  empty  backet,  and  just  as  he 
hooked  it  to  a  full  bucket,  the  boy,  without  being  directed 
by  the  plaintiff  to  do  so,  gave  the  signal  to  the  engineer  to 
hoist,  and  he  did  so  while  plaintiff  still  had  hold  of  the  rope. 
His  left  hand  was  drawn  into  the  pulley,  and  two  of  his 
fingers  were  torn  oflf.    This  is  the  injury  complained  of. 

The  court  submitted  it  to  the  jury,  as  questions  of  fact, 
whether  the  boy  employed  by  the  company  to  signal  the 
engineer  was  of  the  age  of  twelve  or  thirteen  years,  and 
whether  he  lacked  the  necessary  prudence  and  discretion, 
to  the  knowledge  of  the  company,  to  discharge  that  duty 
so  as  to  render  the  position  of  the  persons  at  work  in  the 
hold  of  the  vessel  reasonably  safe ;  and  instructed  them  that 
if  the  boy  was  incompetent  properly  to  perform  that  duty 
it  was  negligence  on  the  part  of  the  company  to  employ 
him.  The  court  further  charged  that  if  the  plaintiflf  did 
not  know  the  unfitness  of  the  boy,  and  was  not  guilty  of 
any  negligence  which  contributed  directly  to  the  injury 
complained  of,  and  if  plaintiflf  was  injured  because  the  boy 
was  thus  incompetent,  he  was  entitled  to  recover. 

The  jury  found  for  the  plaintiflf,  £ind  assessed  his  damages 
at  $400.  A  motion  for  a  new  trial  was  denied,  and  judg- 
ment for  plaintiflf  entered  pursuant  to  the  verdict.^  The  de- 
fendant company  appeals  from  the  judgment. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  O^Keefe  db  Foster  and  McCafferty  <&  Noyes,  To  the 
point  that  the  presumption  was  that  the  boy  was  compe- 
tent to  perform  the  duties  required  of  him,  they  cited  Col- 
Una  V.  S.  B.  H.  B.  Co.  26  Am.  &  Eng.  R.  Gas.  371 ;  Rock- 
ford,  R.  L  &  SL  L.  R.  Co.  v.  Delaney,  82  111.  198;  Chicago. 
cfe  A.  R.  Co.  V.  Becker,  76  id.  32;  NagU  v.  A.  V.  R.  Co. 
32  Am.  Rep.  413;  J!fealv.  GUlett,  23  Conn.  437-442;  Erwin 
V.  St.  Z.,  I.  M.  (&  S.  R.  Co.  35  Am.  &  Eng.  R.  Cas.  395,  note. 

John  F.  Dufur,  for  the  respondent,  to  the  point  that  the 
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competency  of  the  boy  was  a  question  for  the  jury,  cited 
Buswell,  Pers.  Inj.  339,  sec.  203;  Neilon  v.  3f.  <&  M.  P.  Co. 
75  Wis.  579;  2  Thomp.  Trials,  1C62-3;  7  Am.  &  Eng. 
Ency.  of  Law,  856 ;  Shearm.  &  Eedf .  Neg.  sec.  191. 

Lyon,  C.  J.  Although  upon  some  of  the  questions  sub- 
mitted to  the  jury  there  is  a  conflict  of  testimony,  and  in 
some  particulars  the  testimony  may  be  somewhat  confused 
and  obscure,  yet,  after  careful  consideration,  we  are  of  the 
opinion  that  it  is  sufficient  to  support  findings  that  the 
exigencies  of  the  business,  and  the  reasonable  safety  of 
plaintiff  and  the  other  persons  employed  in  the  hold  of  the 
vessel,  required  that  a  person  of  prudence,  caution,  and 
constant  watchfulness  and  attention  to  his  duty  should  be 
employed  to  signal  the  engineer  when  to  hoist  the  full 
buckets ;  that  no  such  signals  should  have  been  given  until 
such  person  knew  that  the  men  in  the  hold  were  clear  of 
the  buckets  and  the  same  were  ready  to  be  hoisted ;  that 
the  boy  employed  by  the  company  to  signal  the  engineer 
was  about  twelve  or  thirteen  years  of  age ;  that  he  gave 
the  signal  which  resulted  in  injuring  plaintiflf  prematurely 
and  negligently ;  that  plaintiflf  did  not  know  who  was  em- 
ployed to  give  the  signals,  or  that  the  person  so  employed 
was  incompetent  to  perform  that  duty ;  and  that  the  plaint- 
iflf, when  injured,  was  in  the  exercise  of  reasonable  care. 
By  returning  a  general  verdict  for  plaintiflf  the  jury  neces- 
sarily found,  under  the  charge  of  the  court,  all  the  above 
propositions  of  fact  which  the  testimony  thus  tended  to 
prove.  These  propositions  are,  therefore,  verities  in  the 
case.  In  like  manner,  under  the  charge  of  the  court,  the 
jury  necessarily  found  that,  to  the  knowledge  of  the  coal 
company,  the  boy  was  incompetent  to  perform  the  duty  of 
giving  such  signals  with  reasonable  safety  to  the  plaintiflf 
and  his  co-employees  in  the  hold  of  the  vessel.  If  such  find- 
ing is  also  supported  by  the  testimony,  there  can  be  no 
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doubt  that  the  plaintiff  is  entitled  to  recover- in  the  action. 
Whether  it  is  so  supported  is,  therefore,  the  only  question 
to  be  determined  on  this  appeal. 

The  only  testimony  bearing  upon  the  question  of  the 
competency  of  the  bpy  is,  on  the  part  of  plaintiff,  that  the 
boy  was  only  about  twelve  years  old,  and  that  he  prema- 
turely and  negligently  gave  the  signal  to  hoist  which  re- 
sulted in  injuring  the  plaintiff ;  and  on  the  part  of  defend- 
ant, that  he  performed  that  duty  satisfactorily  for  about  a 
week  before  the  injury.  True,  there  are  other  statements 
in  the  testimony  on  behalf  of  defendant,  as  that  such,  boys 
are  usually  employed  to  give  the  signals,  and  that  the  cus- 
tom is  to  give  them  in  the  first  instance  to  the  engineers, 
when  the  person  charged  with  the  duty  of  giving  them  sees 
for  himself  that  the  full  buckets  have  been  attached  to  the 
hoisting  apparatus,  and  then  for  him  to  warn  the  workmen 
in  the  hold  of  the  vessel  to  get  out  of  the  way.  It  is 
claimed  that  such  testimony  also  tends  to  establish  the  com- 
petency of  the  boy ;  but  we  think  otherwise.  No  usage  to 
employ  boys  of  tender  years  to  perform  duties  involving 
the  personal  safety  of  others,  which  require  judgment,  dis- 
cretion, and  care  greater  than  is  usually  possessed  by  boys 
of  such  age,  can  be  upheld  for  a  moment.  As  to  the  other 
branch  of  the  testimony  just  mentioned,  if  it  is  a  valid  cus-^ 
tom  for  the  person  employed  to  signal  the  engineer  to  give 
the  same  as  his  inspection  and  judgment  dictate,  without 
signals  from  the  hold  of  the  vessel,  a  still  greater  responsi- 
bility rests  upon  the  company  in  the  choice  of  an  employee 
to  give  the  signals,  and  greater  care  is  required  in  making 
such  choice  than  would  be  required  were  the  signals  given 
after  information  received  from  the  men  in  the  vessel  that 
the  buckets  were  ready  to  be  hoisted.  So  this  testimony  is 
rather  against  than  in  favor  of  the  company. 

As  above  stated,  the  facts  that  the  boy  was  but  twelve 
or  thirteen  years  old,  and  that  the  plaintiff  received  the 
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injuries  complained  of  because  of  his  negligence  in  prema- 
turely giving  the  engineer  the  signal  to  hoist  the  bucket, 
are  verities,  made  so  by  the  verdict.  The  controlling  ques- 
tion is,  Are  those  facts  sufficient  to  send  to  the  jury  the 
question  whether  the  company  is  liable  to  respond  in  dam- 
ages for  plaintiff's  injuries,  on  the  ground  that  it  know- 
ingly employed  an  incompetent  person  to  give  the  signal 
to  the  engineer,  there  being  no  proof  that  the  boy  failed  to 
perform  his  duties  properly  in  any  other  instance?  It  seems 
clear  to  our  minds  that  the  above  question  should  be  an- 
swered in  the  affirmative.  The  duty  of  giving  the  hoisting 
signal  to  the  engineer  required  the  exercise  of  a  good  de- 
gree of  judgment  and  discretion,  and  constant  care  and 
watchfulness.  It  is  common  knowledge  that,  while  a  boy 
of  twelve  or  thirteen  years  of  age  may  possess  and  be 
capable  of  exercising  these  qualities,  yet  a  large  percentage 
of  such  boys  do  not  possess  them  or  are  not  capable  of 
exercising  them  continuously.  It  would  prove  a  great 
strain  upon  an  adult  to  require  his  undivided  attention 
every  minute  of  working  time  during  each  day  to  giving 
these  signals,  especially  if  properly  conscious  that  a  single 
mistake  might  result  in  maiming  or  killing  some  one  in  the 
vessel.  It  is  certain  that  very  many  boys  of  twelve  and 
thirteen  years  of  age — probably  a  large  majority  of  them  — 
would  be  incapable  of  enduring  that  strain,  and  would  prove 
entirely  unable  to  maintain  the  ceaseless  concentration  of 
thought  and  purpose  required,  or  tp  exercise  in  each  emer- 
gency of  the  business  the  judgment  and  discretion  essential- 
to  the  safety  of  those  men.  That  the  boy  employed  by 
the  coal  company  to  give  those  signals  possessed  those 
qualifications  is  not  conclusively  proved  by  the  fact  that 
he  performed  the  duty  properly  for  a  week,  although  it  is 
to  his  credit  that  he  did  so.  We  are  not  informed  of  the 
amount  of  work  done  during  that  week,  or  how  pressing; 
or  constant  his  duties  were. 
Vou86  — 15 
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The  presumption  of  the  common  law  is  that  a  child  under 
fourteen  years  of  age  is  incapable  of  committing  a  crime; 
but,  as  applied  to  a  child  over  seven  years  of  age,  this  pre- 
sumption may  be  rebutted  by  evidence.  1  Bish.  Crim.  Law 
(6th  ed.),  §  368.  The  rule  recognizes  the  immaturity  of 
children  of  such  tender  years,  their  lack  of  judgment  and 
will  and  concentration  of  purpose,  the  existence  of  which 
conditions  all  experience  has  proved,  and  fixes  the  age  when 
the  presumption  of  capacity  arises  at  fourteen  years.  In 
analogy  to  that  rule,  and  having  due  regard  to  what  we 
deem  most  persuasive  considerations  of  public  policy,  we 
hold  that  on  the  proofs  in  this  case  the  presumption  of  law 
is  that  the  boy  employed  by  the  coal  company  to  give  the 
signals  was  incompetent  for  that  duty,  and  that  the  com- 
pany employed  him  at  its  peril  of  being  able  to  prove,  if 
sued  for  injuries  resulting  from  his  negligence,  that  he  was 
in  fact  competent.  We  hold  further  that  the  defendant 
has  not  proved  conclusively  the  competency  of  the  boy, 
and  hence  that  the  verdict  finding  him  incompetent  cannot 
be  disturbed. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed« 


Fabbbbs,  Administrator,  Respondent,  vs.  The  T.  B.  Scott 
Lumber  Company  (Limited),  Appellant. 

September  SO^  October  27, 1893, 

Moiter  and  servant:  Death  of  servant  caused  by  negligent  management 
of  "  slab  burner  ";  Evidence:  Remarks  of  counsel 

1.  In  connection  with  its  sawmill  defendant  had  a  "  slab  burner,"  con- 
structed of  sheet  iron,  in  three  sections,  in  all  about  tiinety-five 
feet  high,  the  lowest  section,  which  was  lined  with  brick,  being 
thirty-five  feet  high  and  forty  feet  in  diameter,  and  the  highest 
section  about  twenty-one  feet  high  and  seventeen  feet  in  diameter. 
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In  this  burner  the  slabs  and  other  refuse  of  the  mill  bad  to  be  dis- 
posed o/  as  fast  as  they  accumulated,  in  order  to  prevent  their 
overwhelming  the  works.  The  only  safe  way  to  use  the  burner 
was  to  kindle  the  fire  early  in  the  morning,  so  that  the  slabs  should 
be  consumed  as  fast  as  they  were  conveyed  to  it,  since,  if  a  large 
quantity  of  slabs  accumulated  in  the  burner,  they  would  overheat 
it  and  open  the  seams  or  burst  its  sides,  as  had  happened  once,  some 
years  before  the  day  in  question.  On  that  day,  through  a  failure 
tf  get  the  fire  properly  started,  there  was  an  accumulation  of  8ial)s 
which  nearly  filled  the  lowest  section  of  the  burner,  and  about  the 
time  the  mill  shut  down  at  noon  they  became  fully  ignited,  and 
tbb  intense  heat  caused  the  burner  suddenly  to  collapse,  the  highest 
section  falling  upon  and  killing  plaintiff's  intestate,  who  was  pass- 
ing. Held^  that  the  accident  was  caused  by  defendant's  negligence 
in  not  stopping  the  mill  during  the  morning  so  as  to  allow  the 
burner  to  clear  itself  and  thus  avoid  the  accumulation  of  slabs 
therein. 
%  The  refusal  to  allow  a  witness  to  testify  that  the  burner  was  built 
like  other  approved  burners  used  in  similar  mills  was  not  error, 
since  the  accident  was  not  caused  by  any  defect  in  its  construction, 
but  by  its  negligent  and  improper  use; 

3.  The  negligence  of  defendant's  superintendent  who  had  full  charge 

of  the  burner  and  its  management  on  tliat  day  was  negligence  of 
the  defendant 

4.  Remarks  of  plaintiff^  counsel  in  his  argument  to  the  jury,  charging 

defendant  with  being  actuated  by  motives  of  parsimony  in  neg- 
lecting to  repair  or  replace  the  burner  after  the  former  injury  to 
it,  are  hM  not  to  have  been  improper. 

APPEAL  from  the  Circuit  Court  for  Lincoln  County. 

Action  to  recover  damages  for  the  death  of  plaintiffs  in- 
testate. The  facts  are  stated  in  the  opinion.  The  defend- 
ant appeals  from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  Winkler,  Flanders, 
Shnithy  BoUnim  <&  Vilas,  and  oral  argument  by  -E  P.  Vilas, 

John  H.  Brennan,  for  the  respondent. 

Obtox,  J.    The  main  facts  of  this  case  are  as  follows : 
At  the  time  of  the  accident  that  caused  the  death  of  the 
respondent's  intestate,  the  appellant  company  owned  and 
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operated,  and  for  many  years  had  owned  and  operated,  at 
Merrill,  in  Lincoln  county,  this  state,  a  very  la^ge  sawmill, 
of  the  capacity  to  cut  or  saw  150,000  feet  of  lumber  in  one 
day  of  eleven  hours.  In  connection  with  said  mill,  and 
necessary  to  its  successful  business,  there  was  operated  an 
immense  slab  burner,  constructed  of  sheet  iron  riveted  to- 
gether at  the  joints,  and  circular  in  form.  The  lower  sec- 
tion or  base  had  perpendicular  sides,  and  was  thirty-five 
feet  in  diameter,  and  about  forty  feet  in  height;  the  second 
section,  riveted  to  the  top  of  the  lower  section,  was  cone- 
shaped,  and  thirty-two  feet  in  height,  reduced  at  the  top  to 
about  seventeen  feet  in  diameter;  and  the  upper  or  top  sec- 
tion was  about  twenty-one  feet  in  height,  with  straight  or 
perpendicular  sides,  with  a  wire  screen  or  spark  catcher  at 
the  top.  The  whole  structure  was  about  ninety-five  feet 
in  height.  The  top  part,  alone,  weighed  5,000  pounds* 
The  lower  part  was  lined  with  brick  masonry  to  within  a 
few  inches  of  the  cone,  and  was  sixteen  inches  thick  at  the 
bottom,  and  grew  less  towards  the  top.  There  were  no  ribs 
or  framework  inside  to  sustain  or  protect  it.  The  sheets  or 
pieces  of  sheet  iron  used  in  its  construction  were  forty-three 
inches  wide  by  nine  feet  in  length,  and  ttey  were  riveted 
or  bolted  together  at  the  seams.  There  was  a  large  open- 
ing or  door  near  the  top  of  the  lower  section,  through 
which  the  slabs  and  other  refuse  entered  the  burner,  and 
there  were  two  openings  or  doors^  near  the  bottom,  on  op- 
posite sides,  used  for  kindling  and  making  fires,  and  for 
going  into  it,  and  perhaps  for  draught. 

It  will  be  observed  that  this  is  a  thin  and  hollow  cylinder 
thirty-five  feet  in  diameter,  and  nearly  100  feet  high,  stand- 
ing and  bearing  up  many  tons  in  weight  by  its  own  unsup- 
ported strength.  The  diminishing  diameter  of  the  conic 
section  would  naturally  so  compress  the  expanding  gases  and 
heated  air  within  the  lower  section  as  to  challenge  to  its  ut- 
most its  power  of  resistance.     From  its  great  dimensions, 
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it  is  obvious  to  any  one  that  this  was  a  very  weak  and  un- 
reliable structure,  but  sufficient  for  the  prudent  use  for 
which  it  was  intended.  From  the  mill  to  its  upper  opening 
or  door  there  was  a  "conveyor"  or  "traveler,"  as  it  was 
called,  for  conveying  all  the  slabs  and  other  refuse  from  the 
mill 'to  the  burner  as  fast  as  they  accumulated.  It  is  nec- 
essary that  this  conveyor  should  do  its  work  constantly 
while  the  mill  runs  its  saws,  or  these  accumulations  would 
overwhelm  the  works,  and  there  is  no  other  way  of  dispos- 
ing of  them.  Another  thing  must  be  considered :  The  logs 
to  be  sawed  are  often,  if  not  usually,  drawn  into  the  mill 
from  the  water,  and  many  of  the  slabs  are  still  wet  when 
they  reach  the  burner.  They  are  not  only  hard  to  burn,  but 
steain,  as  well  as  gases,  is  generated.  The  testimony  appears 
to  be  uncontradicted  that  the  only  safe  and  proper  way 
to  use  the  burner  is  to  kindle  a  fire  at  the  bottom  early  in 
the  morning,  before  or  at  the  time  the  mill  starts  up,  so  as 
to  have  the  slabs  consumed  as  fast  as  they  are  received. 
The  mill  and  the  burner  and  the  conveyor  should  run  to- 
gether. If  the  mill  and  conveyor  run  before  there  is  a  good 
fire  started,  the  burner  becomes  filled  and  packed  with  wet 
slabs,  which  not  only  retard  or  prevent  the  building  of  the 
fire,  but  by  the  time  the  fire  begins  to  consume  the  slabs 
there  will  be  a  superincumbent  mass  of  wet  slabs  nearly  to 
the  top  of  the  lower  section ;  and  when  they  become  dry 
enough  to  burn,  and  the  whole  mass  takes  fire,  it  is  a  scien- 
tific certainty  that  the  burner  will  become  so  intensely  and 
unusually  heated  as  to  greatly  injure,  if  not  destroy,  the 
burner  itself.  The  pent-up  steam  and  gases  within  this 
burning  mass  of  over  thirty  feet  in  diameter  and  nearly 
forty  feet  in  height  has  to  be  compressed  and  escape  through 
this  cone-shaped  cylinder  above.  The  most  natural  conse- 
quence would  seem  to  be  that  its  seams  would  be  opened, 
its  sides  twisted  and  rent,  and  the  whole  structure  topple 
to  the  ground.    It  never  was  intended  to  meet  such  a  trial 
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of  its  strength.  It  was  intended  that  the  slabs  should  be 
burned  as  fast  as  received,  and  the  burner  kept  open  and 
clear  as  possible;  and  so  it  would  be,  if  a  good  fire  is  started 
before  the  mill  and  conveyor  begin  their  work.  The  witness 
Anderson,  who  was  foreman  of  the  works  in  1886,  testified 
^^  that  during  all  the  period  he  was  there  the  fire  was  started 
up  in  the  morning,  and  well  going  before  the  mill  was 
started ;  that  was  the  fact  and  the  rule  while  he  was  there.'* 
These  facts  were  verified  by  a  practical  trial  and  experiment 
in  the  summer  of  1886.  "  There  was  one  day  that  they 
didn^t  get  the  tire  started  promptly  in  the  morning,  and  the 
conveyor  and  mill  ran  till  probably  nine  o'clock,  and  filleil 
the  burner  up,  without  enough  fire  in  it  to  burn  the  slabs. 
It  filled  up  very  nearly  to  the  opening  where  the  slabs  come 
into  it,  and  we  built  a  fire  in  it  through  those  doors,  and 
tried  to  get  the  fire  started  in  it.  The  mill  kept  running. 
In  that  way,  it  was  overloaded  all  day,  and  wet  slabs  got  to 
running  into  it,  and  in  the  evening,  after  the  mill  was  shut 
down,  the  fire  got  to  burning,  and  it  overheated  the  burner 
in  the  top  part,  where  it  was  red  hot,  and  the  draught 
through  there  seemed  to  work  the  burner  in  the  cone  part ; 
and  when  it  cooled  oflf  it  was  shrunk  in  two  places  by  over- 
heating, and  it  sank  in  a  couple  of  places,  and  the  screen 
sank  in,  also,  and  the  conveyor  caught  fire  in  one  spot. 
Mr.  Biron,  the  millwright,  and  Mr.  Hixon,  the  secretary  of 
the  company,  were  present."  This  was  the  testimony  of 
Edward  Anderson.  This  witness  testified,  further,  that 
"  after  that  all  we  done  was  to  see  that  the  fire  was  starteil 
in  the  morning,  and  be  certain  of  it,  before  we  started  up 
the  mill."  After  that  it  seems  that  the  men  were  instructed 
not  to  allow  the  fuel  to  get  higher  in  the  burner  than  a 
certain  fixed  line ;  "  the  danger  line,"  as  it  was  called  by 
Mr.  Graham,  the  superintendent.  The  "  dents  and  sagging  " 
in  the  iron  remained  in  plain  sight,  as  a  warning  not  again 
to  so  overheat  the  burner.     One  witness  saw  that  the  rivets 
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were  out  or  broken,  and  iron  sheets  loose,  as  an  effect  of 
such  overheating  in  1886. 

On  the  28th  day  of  September,  1891,  in  the  morning,  be- 
fore 6  o'clock,  there  was  an  attempt  to  start  a  fire  in  the 
burner  before  the  mill  started,  but  just  after  the  mill 
started  some  small  wet  Norway  slabs  came  through  the 
conveyor  and  put  it  out.  At  7  o'clock  they  broke  up  an 
oil  barrel,  and  attempted  to  start  the  fire  again,  and  then 
broke  up  more  oil  barrels ;  but  it  burned  slowly,  and  slabs 
came  in  incessantly.  They  tried  to  increase  the  fire  by  the 
use  of  shavings  and  kerosene  oil.  About  9  o'clock,  Graham, 
the  superintendent,  came,  and  saw  the  condition  of  the  fire 
in  the  burner.  He  gave  some  directions,  and  went  away. 
About  10  ;30  o'clock  the  fire  started  up  a  little  better.     At 

11  o'clock,  Graham  looked  down  into  the  burner,  and  it 
was  full  of  smoke.  He  was  told  that  the  burner  was  full 
of  slabs.  Some  one  tried  to  throw  the  slabs  out  of  the 
conveyor  as  fast  as  they  came,  but  this  could  not  be  done. 
All  this  time  the  mill  was  running,  and  the  slabs  were  com- 
ing into  the  burner,  and  had  been  coming  about  five  hours 
before  11  o'clock,  when  the  fire  got  under  headway.   About 

12  o'clock  the  fire  seems  to  have  ignited  the  whole  mass 
within  the  burner,  and  it  became  an  intensely  hot  fire,  and 
the  heat  and  flames  shot  up  into  the  air  above  the  burner; 
and,  between  12  and  1  o'clock,  Louis  Knudson,  the  de- 
ceased, who  was  ordered  to  do  certain  work  as  a  carpen- 
ter, which  required  him  to  go  in  a  pathway  along  by  and 
near  th^  burner,  happened  to  be  at  that  time  in  the  very 
spot  where  he  came  to  his  death.  Just  as  he  was  passing 
by  the  burner,  it  suddenly  collapsed  or  broke  to  pieces, 
and  the  third  or  highest  section  came  to  the  ground  head- 
foremost, and  fell  upon  the  ill-fated  Knudson,  and,  of 
course,  killed  him  instantly. 

This  action  is  brought  by  the  administrator  of  his  estate 
to  recover  damages  for  the  benefit  of  his  estate,  according 
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to  the  statute,  on  the  ground  that  his  death  was  caused  by 
the  culpable  negligence  of  the  defendant  company.  The 
jury  returned  a  verdict  for  the  plaintiff  for  the  sum  of 
$5,000,  and  the  defendant  has  appealed  from  the  judgment. 
The  defendant  moved  to  set  aside  the  verdict  and  grant  a 
new  trial  therein,  on  the  grounds  that  the  verdict  is  con- 
trary to  the  law  and  to  the  evidence,  and  the  damages  ex- 
cessive. 

1.  The  main  question  in  this  case  is  upon  its  merits,  on 
the  exception  to  denying  the  said  motion  for  a  new  trial. 
The  third  contention  in  the  brief  of  the  learned  counsel  of 
the  appellant  is  headed  as  follows:  "The  proximate  cause 
of  the  falling  of  the  burner  was  clearly  shown  to  have  been 
the  excessive  heat  suddenly  generated  by  the  cessation  of 
fresh  fuel  falling  upon  the  fire,  upon  the  mill  shutting  down 
for  the  noon  hour.  No  negligence,  unless  it  be  that  of  a 
fellow-servant,  is  shown  by  the  evidence,  but  it  was  an  un- 
foreseen and  unexpected  accident."  This  is  an  admission 
that  the  proximate  cause  of  the  falling  of  the  burner  was 
the  excessive  heat  suddenly  generated.  It  is  too  clear  for 
question  that  the  same  cause  that  produced  the  excessive 
heat  that  caused  the  burner  to  shrink  and  bulge  out,  and 
to  open  its  seams  and  tear  out  the  rivets,  and  to  nearly 
collapse  it,  in  1886,  produced  the  excessive  heat  that  caused 
it  to  fall  at  the  time  of  this  fatal  accident.  It  was  certainly 
not  the  stopping  of  the  mill  at  noon,  but  it  was  not  stop- 
ping the  mill  in  the  morning,  and  all  along  the  forenoon, 
until  the  fire  was  sufficient  to  consume  the  slabs  as  fast  as 
they  came  in.  The  witnesses  all  agree  that  this  was  the 
only  safe  and  proper  rule.  It  is  obvious,  and  a  natural 
consequence,  that  when  such  a  mass  of  material  was  all  on 
fire  at  once  it  would  produce  just  such  excessive  heat  as 
the  learned  counsel  admit  caused  the  burner  to  falL  It 
was  all  on  fire,  and  the  heat  most  intense,  and  the  flames 
rising  above  the  top  before  the  mill  was  stopped.    The 
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mischief  had  been  done.  It  was  the  negligence  of  the  com- 
pany, all  along  that  forenoon,  in  not  stopping  the  mill  so 
as  to  allow  the  burner  to  clear  itself  and  consume  the  slabs 
as  fast  as  they  came,  and  in  starting  up  the  mill  in  the 
morning  before  there  was  any  fire  to  consume  the  slabs, 
that  prepared  the  way  and  laid  the  train  for  the  catas- 
trophe that  was  sure  to  follow.  The  company  had  an  ex- 
perimental knowledge  of  such  a  consequence  following  such 
a  cause,  and  they  heeded  it  not,  but  repeated  the  experi- 
ment. Mr.  Graham,  the  superintendent,  when  he  looked 
into  the  top  of  the  burner  and  found  it  packed  full  of  slabs 
and  many  of  them  wet,  must  have  known  that  when  that 
whole  mass  became  on  lire  the  heat  would  be  intense  be- 
yond all  calculation,  and  that  there  was  great  and  imminent 
danger  that  the  burner  would  collapse  and  tumble  to  pieces, 
as  it  did.  It  was  a  frail  structure  at  best,  and  after  it  had 
been  weakened  by  seven  years'  constant  use,  and  injured 
by  excessive  heat  in  1886,  any  one  might  have  known  that 
it  could  not  withstand  this  last  most  daiigerous  trial.  The 
negligence  of  the  company  appears  to  have  been  established 
beyond  a  question  or  doubt. 

2.  The  second  error  assigned  is  allowing  the  witness 
Shank  to  answer  the  question  whether  one  man  could  take 
oflf  from  the  conveyor,  all  the  slabs  as  fast  as  they  came. 
This  was  not  a  question  for  an  expert.  It  could  be  intelli- 
gently answered  by  any  one  acquainted  with  the  business, 
and  it  was  not  material.  It  is  sufficient  that  the  slabs  were 
not  taken  off  as  fast  as  they  came.  The  efficient  remedy 
was  apparent,  and  that  was  to  3top  the  mill  and  making 
slabs,  until  thej^  could  be  disposed  of  safely  by  burning  in 
the  usual  way.  The  usual  way  was  the  safe  way,  and  those 
two  extraordinary  instances  —  the  last  one  followed  by  such 
a  fatal  result  —  were  the  most  careless  and  dangerous  ways 
of  using  the  burner,  and  the  company  had  abundant  reason 
to  know  it. 
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3.  It  is  contended  that  the  hj'pothetical  question  put  to 
the  expert  witness  was  imperfect  in  stating  the  facts.  They 
appear  to  have  been  very  fully  and  correctly  stated.  But 
there  is  no  place  for  expert  testimony  in  this  case.  The 
causes  of  this  injury  are  as  clear  as  light  to  any  one  of  or- 
dinary intelligence  and  observation: 

4.  The  refusal  to  allow  the  witness  Worden  to  testify  that 
this  burner  was  built  like  other  approved  burners  used  in 
other  mills  of  like  capacity  was  not  error.  The  injury  was 
not  caused  by  any  defect  in  the  construction  of  the  burner, 
but  by  its  negligent  and  improper  vse.  The  question  was 
therefore  immaterial. 

5.  The  knowledge  of  all  the  material  facts  which  consti- 
tute the  negligence  in  this  case  was  sufficiently  brought 
home  to  the  company  by  seven  years'  experience,  so  that 
we  need  not  inquire  whether  the  acts  or  knowledge  of  the 
superintendent  or  others  in  its  employment  bind  the  com- 
pany. But  there  can  be  no  doubt  that  Graham,  superin- 
tendent, had  full  charge  of  the  burner  and  its  management 
on  that  last  day,  and  that  his  negligence  bound  the  com- 
pany, and  the  charge  of  the  court  to  the  jury  on  that  sub- 
ject was  clearly  correct. 

6.  The  remarks  of  the  counsel  of  the  respondent  in  his 
argument  to  the  jury,  charging  the,  company  with  being 
actuated  by  motives  of  parsimony  in  neglecting  to  repair  or 
replace  the  burner  upon  its  injury  in  1886,  appear  to  have 
been  within  the  license  of  forensic  debate. 

The  case  was  ably  tried  on  both  sides,  and  the  rulings 
and  instructions  of  the  court  appear  to  have  been  fair  and 
considerate,  and  the  verdict  is  sustained  by  the  evidence, 
and  just,  and  we  find  no  cause  for  disturbing  it. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Alfobd,  Appellant,  vs.  Chicago,  Milwaukeb  &  St.  Paul 
Railway  Company,  Respondent. 

September  30-- October  17,  IS^S. 

Hailroads:  Injury  to  passenger  alighting  from  train:  Court  and  jury. 

In  an  action  against  a  railway  company  for  personal  injuries  sustained 
by  plaintiff  while  leaving  a  train,  where  her  evidence  tended  to 
show  that  she  left  her  seat,  with  her  baby  in  her  arms,  when  the 
train  stopped,  and  proceeded  with  reasonable  diligence  to  the  front 
platform,  and  that  while  in  the  act  of  alighting  with  her  husband's 
assistance  the  train  started  and  threw  her  to  the  ground,  it  was 
error  to  direct  a  verdict  tor  defendant,  although  the  evidence  on 
its  behalf  tended  to  show  that  she  did  not  start  to  leave  the  train 
until  it  was  again  in  motion,  and  in  fact  jumped  from  the  train 
while  it  was  moving. 

APPEAL  from  the  Circuit  Court  for  Marathon  County. 

Action  to  recover  for  personal  injuries.  Plaintiff  and  her 
husband  were  passengers  on  defendant's  passenger  train, 
and  had  tickets  for  a  station  called  Heights.  The  con- 
ductor took  their  tickets,  and  knew  that  they  were  to  get  oflf 
at  that  station.  They  had  several  bundles,  and  plaintiff 
had  a  baby  about  a  month  old  with  her.  The  brakeman 
called  the  station  as  the  train  approached  it,  and  went  to 
the  back  end  of  the  car  to  assist  the  passengers  to  alight. 
Plaintiff  testifies  that  she  and  her  husband  were  sitting 
near  the  front  of  the  car,  and  as  the  train  stopped  they  left 
their  seats  and  went  to  the  forward  platform,  the  husband 
going  first  with  the  bundles,  and  she  following  with  the 
baby.  No  employee  was  at  the  front  platform  to  assist 
them.  She  further  testifies  that  her  husband  got  off  the 
car,  and  had  one  foot  on  the  station  platform,  and  one  on 
the  step  of  the  car,  and  that  she  was  on  the  second  step, 
holding  the  baby,  and  her  husband  was  trying  to  lift  her 
off,  when  the  train  started  and  she  was  thrown  thereby  to 
the  platform  and  injured.     She  thought  the  train  stopped 
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somewhere  between  fifteen  and  thirty  seconds.  There  was 
evidence  on  the  part  of  defendant  tending  to  show  that  the 
train  stopped  nearly  or  quite  two  minutes,  and  that  both 
plaintiff  and  her  husband  negligently'  delayed  in  leaving 
the  car,  and  jumped  from  the  car  while  the  train  was  mov- 
ing. The  accident  happened  in  the  evening  about  9  o'clock, 
and  it  was  dark.  A  verdict  for  defendant  was  directed, 
and  from  judgment  thereon  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Mylrea,  Marchetti 
i&  Bird,  and  oral  argument  by  C.  B.  Bird. 

G.  P.  Cary^  of  counsel,  for  the  respondent. 

WiNSLow,  J.  "We  think  this  case  should  have  been  sub- 
mitted to  the  jury.  The  plaintiff's  evidence  tended  to  show 
that  she  started  from  her  seat,  with  her  baby  in  her  arms, 
when  the  train  stopped,  and  proceeded  with  reasonable 
diligence  to  the  front  platform,  and  that  while  in  the  very 
act  of  alighting  with  her  husband's  assistance  the  train 
started  afid  threw  her  to  the  ground.  It  is  true  there  was 
evidence  on  the  contrary,  which  tended  to  show  that  she 
did  not  start  to  leave  the  train  until  it  was  again  in  mo- 
tion, and  in  fact  jumped  from  the  train  while  it  was  mov- 
ing. But  the  plaintiff  was  entitled  to  have  her  statement 
of  the  facts  passed  upon  by  the  jury.  If  it  was  a  fact 
that  she  exercised  due  diligence  in  leaving  the  train  after 
it  stopped,  and  that  the  train  started  while  she  was  obvi- 
ously in  the  act  of  alighting,  it  is  very  clear  that  this  would 
constitute  negligence  on  the  part  of  the  company.  Dcuois 
V.  0.  (6  JV.  W.  a.  Co.  18  Wis.  175;  2  Am.  &  Eng.  Ency.  of 
Law,  762.  The  case  is  not  like  that  of  Jewell  v.  C,  St.  P. 
cfe  M.  R.  Co.  54  Wis.  610,  where  the  passenger  deliberately 
stepped  from  the  train  while  in  motion. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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GoFF,  Respondent,  vs.  The  Chippewa  Eiver  &  Mbnom- 
ONIE  Railway  Company,  Appellant. 

October  t  —  October  17,  1893. 

Master  and  senxint:   Injury  to  servant  working  in  dangeraus  place 
vnthout  direction:  Special  verdict:  Inconsistent  findings, 

1.  An  employer  is  not  liable  for  injuries  sustained  by  an  employee  in 

an  unsafe  or  danp^erous  place  in  which  he  was  working  without 
any  express,  or  implied  direction  from  the  employer,  even  though 
the  same  work  had  been  done  at  other  times  by  other  employees 
in  the  same  place. 

2.  A  special  verdict  finding  that  plaintiff,  an  employee  of  the  defend- 

ant corporation,  was  not,  when  injured,  engaged  in  the  regular 
course  of  his  duties  at  the  place  where  directed  by  defendant's 
servants  charged  with.the  duty  of  designating  the  proper  place  for 
the  performance  of  such  duties ;  that  the  place  where  he  was  in- 
jured was  the  place  where  the  work  he  was  doing  had  previously 
ordinarily  been  performed,  to  the  knowledge  of  defendant's  agent ; 
that  it  was  the  place  provided  by  the  defendant  for  the  perform- 
ance of  that  work ;  that  it  was  not  reasonably  safe  for  that  pur- 
pose; and  that  the  proximate  cause  of  plaintiff's  injury  was  a 
want  of  ordinary  care  on  the  part  of  the  defendant  in  not  provid- 
ing a  reasonably  safe  place  for  him  to  be  while  doing  his  work, — 
is  held  to  be  inconsistent  and  not  to  sustain  a  judgment  for 
plaintiff. 
Z,  Where  a  considerable  force  of  men  is  engaged  in  a  business  neces- 
sarily somewhat  dangerous  —  in  this  case  the  loading  of  logs  upon 
cars, —  it  is  the  duty  of  the  employer  to  have  some  one  in  attend- 
ance to  see  that  the  men  have  reasonably  safe  places  in  which  to 
do  their  work. 


APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

Action  by  an  employee  ^for  personal  injuries,  brought 
against  the  defendant,  a  railway  company  organized  for 
the  purpose  of  transporting  saw  logs.  The  railway  in 
question  runs  over  a  pond  used  for  holding  logs,  which  are 
drawn  up  out  of  the  pond  upon  a  loading  dock  by  means 
of  an  endless  chain  and  slide,  and  are  rolled  from  thence 
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upon  the  cars.  At  the  place  in  question  there  is  a  main 
track  and  a  side  track,  all  built  on  piling.  Piles  were 
driven  at  intervals  on  the  east  side  of  the  main  track  and 
west  of  the  side  track,  where  said  tracks  lie  near  together, 
and  a  timber  or  cap  piece  was  framed  on  the  top  of  the 
piles  to  prevent  logs,  when  rolled  from  the  loading  dock 
upon  the  bunks  of  the  cars,  from  rolling  over  and  oflf  upon 
the  other  side.  The  main  track  was  planked  in  the  middle, 
and  the  loading  dock  and  rails  were  long  enough  to  admit 
of  loading  three  cars  at  a  time,  each  car  being  twenty  feet 
long.  The  bunks  or  bearers  extend  on  each  side  about  two 
feet  over  the  track,  and,  when  a  car  passed  which  stood  on 
the  side  track  east  of  the  two  piles  designated  "  A  "  and 
*'  B,"  the  distance  between  the  end  of  the  bunk  and  each 
pile  would  be  about  four  inches.  Between  the  piles  and 
the  west  edge  of  the  side  track  and  east  of  the  piles  "  A  " 
and  "  B  "  the  space  was  pretty  much  filled  up  with  plank. 
At  this  point  the  plaintiff  was  standing  for  the  purpose  of 
counting  the  logs  and  fastening  the  chains  to  secure  the 
logs  on  the  car  after  they  were  loaded.  The  testimony 
tended  to  show  that  he  had  commenced  this  work  in  the 
morning,  at  the  direction  of  one  Moore,  the  defendant's 
foreman,  who  had  explained  to  him  in  a  general  way  what 
was  required  of  him.  While  he  was  busily  engaged  stand- 
ing opposite  the  piles  "  A*^  and  "B,"  with  one  foot  on  a 
log  and  the  other  on  some  plank  between  the  two  tracks, 
with  his  back  towards  the  side  track,  an  empty  car  was 
driven  down  the  side  track  without  any  warning,  and  its 
bunk  struck  him  above  the  hips,  and  forced  him  up  against 
the  pile  designated  "  B,"  and  through  between  the  end  of 
the  bunk  and  the  pile,  a  space  of  only  four  inches,  whereby 
he  was  bruised,  crushed,  and  greatly  injured.  It  was 
charged  in  the  complaint  that  though  the  defendant  had 
notice  of  and  well  knew  the  dangerous  character  of  the 
place,  it  had  neglected  to  furnish  the  plaintiff  a  safe,  proper, 
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and  convenient  place  to  stand  and  perform  his  said  work 
while  so  employed  as  aforesaid,  whereby  he  received  the 
injuries  of  which  he  complained. 

In  respect  to  the  hiring  of  plaintiff  and  his  being  set  at 
work  where  he  was  injured,  he  testified  that  Newton  Mills, 
the  defendant's  superintendent  in  charge  of  the  work,  hired 
him  and  spoke  to  him  of  working  at  the  foot  of  the  slide 
running  down  into  the  water,  where  a  man  stands  with  a 
pike  pole  and  swings  the  logs  into  a  straight  line,  so  that 
they  go  up  the  slide  to  the  dock,  and  that  was  the  work  he 
spoke  to  him  about  doing  when  he  hired  him.  That  he  went 
to  work  on  the  dock  May  7, 1890,  counting  logs  and  hooking 
bunk  chains  at  a  different  place  from  the  logging  slide. 
That  he  commenced  that  kind  of  work  at  the  request  of 
Moore,  foreman  of  the  defendant  in  charge  of  the  operations 
there.  Mills  then  being  absent,  who  pointed  out  to  him  the 
work  of  counting  the  logs,  while  they  were  standing  on  the 
cap  piece  over  the  piles,  showing  him  about  counting  and 
hitching  the  bunk  chains,  and  he  told  him  that  the  place  to 
hitch  the  chains  was  where  he  was  afterwards  hurt.  That 
he  had  never  done  that  work  before ;  first  learned  that  the 
6ide  track  was  too  close  when  he  got  caught.  That  Mr. 
Mills  did  not  tell  him  to  go  up  there  to  count  logs  and  do 
up  the  ends  of  chains.  "  I  was  not  hired  for  that  purpose. 
Moore  was  at  work  on  the  works  like  the  rest.  He  had 
general  oversight."  That  he  did  not  attempt  to  direct 
plaintiff  where  to  stand.  That  there  was  no  other  place 
where  he  could  stand  and  hook  the  chains  but  where  he 
did.  And  there  was  testimony  given  tending  to  show  that 
Moore  pointed  out  to  the  plaintiff  where  to  hook  the  chains, 
in  the  same  place  where  he  was  hurt. 

Mills,  the  superintendent,  testified  that  he  never  knew  of 
Moore  being  foreman.  That  he  never  had  any  authority 
from  him  or  the  company  that  he  ever  knew  of  to  hire  or 
discharge  men.   That  he  was  the  timekeeper.    '^  From  time 
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to  time  I  gave  him  special  instructions  with  reference  to 
matters.  He  had  no  other  authority  than  to  see  that  the 
men  worked  as  I  directed  them,  and  he  had  no  authority 
to  change  any  of  my  directions.  He  had  been  in  the  em- 
ploy of  the  defendant  for  about  eight  years."  That  he 
first  talked  with  plaintiff  about  working  at  the  slide,  but 
when  he  came  around  again  he  told  him  he  had  a  man  for 
the  job  he  wanted.  That  he  wanted  a  man  to  tie  up  the 
chains  if  they  were  left  dangling,  and  to  count  these  logs, 
and  get  the  cars  in  readiness  for  pulling  from  the  dock. 
"He  said  that  would  suit  him."  I  told  him  that  I  wanted 
him  to  do  the  work,  and  how  to  do  it.  That  when  the 
switch  engine  had  pulled  down  those  six  cars  he  was  to 
adjust  the  brake  stems  in  their  sockets,  count  the  logs, 
and  fasten  the  chains  if  any  should  be  left  dangling.  Hicks 
counted  some  logs  in  front  of  the  loading  dock  for  probably 
four  or  five  days.  He  (Mills)  had  hooked  chains  in  the 
same  place  by  going  in  between  the  piles,  which  was  prac- 
tically the  very  best  way  to  hook  them.  It  was  optional 
with  the  man  who  had  it  to  do.  When  I  was  present  I 
had  supervision  of  the  operations.  Did  not  have  a  man  to 
act  in  that  capacity.  Moore  kept  time  of  the  men.  "  He 
did  not  have  control  of  the  operations  when  1  was  not  there. 
Nobody  had  corttrol  of  them.  They  ran  without  anybody 
being  in  control  of  it.  Moore  did  not  direct  the  operations, 
>and  did  not  give  the  men  instructions  what  to  do.  I  did 
not  know  that  he  directed  them.  He  was  keeping  time ; 
did  not  act  as  a  foreman  generally  acts.  He' worked  like 
the  rest  of  the  men  I  was  in  charge  of.  I  was  usually  there 
when  it  was  necessary  to  change  anybody.  When  not  there, 
there  was  no  changes  made.  When  absent,  I  knew  I  could 
send  word  to  him,  and  communicate  through  him  with  the 
other  men,  and  he  would  do  the  talking  to  the  men  for  me." 
Moore  testified:  "I  was  simply  keeping  the  time  and 
looking  after  the  thing.     I  hired  out  that  summer,  looking 
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after  loading  logs,  just  simply  keeping  the  time.  On  the 
morning  in  question  I  saw  plaintiff  about  six  o'clock.  Told 
him  to  go  out  and  count  the  logs.  No  one  gave  me  any 
instructions  to  tell  him  that.  I  told  him  to  go  to  work 
counting  the  logs,  because  I  wanted  a  man  to  do  it.  That 
morning  I  said  to  him,  ^Mr,  Goff^  you  can  go  out  and  keep 
tally  on  these  logs  to-day.'  I  did  not  tell  him  where  he 
was  to  do  it."  He  denied  telling  plaintiff  to  go  to  where 
he  was  at  the  time  of  his  injury.  Said  that  he  did  not  ex- 
plain to  him  where  he  was  to  count  the  logs.  Up  to  then 
had  never  employed  or  discharged  a  man.  "  I  had  charge 
and  looked  after  the  work  when  Mr.  Mills  was  not  there. 
If  he  was  not  there  I  would  show  them.  I  was  the  person 
who  gave  directions  if  Mr.  Mills  was  not  here.  I  was  the 
person  in  charge  when  Mr.  Mills  told  me ;  was  the  person 
who  had  charge  when  he  was  not  there.  I  was  just  the 
timekeeper;  went  by  Mills'  instructions.  Mr.  Mills  gave 
me  no  instructions  about  Ooff,  I  set  him  to  work  the  same 
as  others." 

The  answer  was,  in  substance,  a  general  denial,  but  testi- 
mony was  given  tending  to  establish  other  material  allega- 
tions of  the'  complaint.  The  court  left  to  the  jury  the 
question  '*  whether  the  plaintiff  was  engaged,  ^hen  injured, 
in  the  regular  course  of  his  duties  as  one  of  the  defendant's 
employees  at  the  place  where  directed  by  defendant's  serv- 
ant charged  with  the  duty  of  designating  the  proper  place 
for  the  performance  of  such  duties ; "  but  in  this  connection 
instructed  them  "that  the  evidence  would  not  warrant 
them  in  finding  that  the  witness  Moore  was  charged  with 
the  duty  of  locating  plaintiff  at  his  work,  because  called  a 
foreman  by  some  of  the  witnesses;  that  it  must  be  held, 
under  the  evidence,  that  in  all  he  did  he  was  a  mere  co- 
laborer  with  plaintiff,  and  was  not  charged  with  the  duties 
of  the  principal ;  that  for  the  purposes  of  this  action  New- 
ton Mills  was  the  vice  principal,  and  in  determining  whether 
Vol.  86— 16 


Digitized  by  VnOOQ IC 


242  SDTREME  COURT  OF  WISCONSIN.  [86 

Oofif  vs.  The  Chippewa  River  &,  MenomoDie  R  Ckx 

/ 

plaintiff  was  stationed  where  he  was  at  the  time  of  the 
injury  complained  of  by  authority  of  defendant's  agent 
charged  with  the  daty  of  designating  the  place  for  him  to 
perform  his  labor,  Newton  Mills  must  be  considered  to  have 
been  such  agent ; "  and  the  jury  answered  said  question  in 
the  n^ative. 

Other  questions  and  answers  followed.  "  (2)  Did  New- 
ton Mills  instruct  plaintiff  to  do  his  work  after  the  cars 
were  moved  away  from  the  loading  dock  to  the  main 
track?  A.  No.  (3)  Was  the  place  where  plaintiff  got  in- 
jured the  place  where  the  work  he  was  doing  had  pre- 
viously ordinarily  been  performed,  to  the  knowledge  of 
defendant's  agent,  Newton  Mills?  A,  Yes.  (4)  Was  the 
place  where  plaintiff  was  injured  the  place  provided  by  de- 
fendant for  the  performance  of  the  work  plaintiff  was  en- 
gaged in?  A.  Yes.  (5)  Was  the  place  where  the  plaintiff 
was  injured  reasonably  safe  for  the  performance  of  the 
work  he  was  engaged  in?  A.  No.  (6)  Was  the  risk  to 
which  plaintiff  was  subjected  while  doing  his  work  appar- 
ent to  a  person  by  ordinary  observation,  circumstanced  as 
plaintiff  was  in  the  performance  of  such  work?  A.  No. 
(7)  Was  the  proximate  cause  of  plaintiff's  injury  a  want  of 
ordinary  care  on  the  part  of  defendant  in  not  providing  a 
reasonably  safe  place  for  him  to  be  while  doing  his  work? 
A.  Yes.  (8)  Was  plaintiff  injured  by  reason  of  negligence 
on  the  part  of  the  defendant's  servants  in  operating  the 
cars?  A.  No.  (9)  Was  the  danger  of  the  plaintiff's  posi- 
tion as  apparent  to  the  plaintiff  as  to  the  defendant? 
A.  No.  (10)  Was  there  any  want  of  ordinary  care  on  the 
part  of  the  plaintiff  that  contributed  to  the  injury  received? 
A.  No." 

The  jury  assessed  plaintiff's  compensation  at  $800.  A 
motion  to  set  aside  the  verdict  and  grant  a  new  trial  be- 
cause contrary  to  law  and  evidence  was  denied,  and  judg- 
ment was  entered  on  the  verdict,  from  which  the  defendant 
appealed. 
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For  the  appellant  there  was  a  brief  by  Jenkins  i&  Jen- 
Jcins^  and  oral  argument  by  John  J.  Jeiikins. 

For  the  respondent  there  was  a  brief  by  T.  F,  Frawley 
and  W.  H,  Stafford^  and  oral  argument  by  Mr.  Stafford. 

PiNNEY,  J.  It  is  the  duty  of  the  master  or  employer  to 
furnish  his  servant  or  employee  a  reasonable  5afe  place  in 
which  to  perform  his  work,  and  suitable  and  reasonably 
safe  instruments  with  which  to  perform  it.  But  it  would 
seem  thajb  it  is  not  sufficient  to  charge  the  employer  with 
neglect  in  this  respect  that  he  had  hired  one  to  work  for 
him,  and  that  he,  without  the  knowledge,  authority,  privity, 
or  consent  of  his  employer,  and  of  his  own  volition,  entered 
upon  the  work  of  the  employer  in,  and  occupied  in  its  per- 
formance, an  unsafe  and  dangerous  place,  even  though  the 
same  service  had  been  performed  at  other  times  by  other 
employees  for  the  employer  in  the  same  place.  The  em- 
ployer is  responsible  only  for  his  express  or  implied  direc- 
tion to  an  employee  to  work  in  an  unsafe  or  dangerous 
place.  The  work  of  the  employer  is  to  be  under  his  own 
control,  and  under  the  responsibility  which  the  law  places 
upon  him ;  and  it  is  for  him  or  his  lawful  agent  to  give 
such  orders  or  directions  as  he  may  judge  discreet  in  re- 
spect to  the  place  where  his  employees  shall  work,  having 
in  view  their  skill,  prudence,  and  experience.  He  or  his 
rightful  agent  may  assume  the  risk  in  any  given  case,  but 
the  employee  cannot  of  his  own  mere  unauthorized  motion 
take  the  risk,  and  hold  the  employer  responsible  for  dis- 
astrous consequences.  The  liability  does  not  exist  unless 
the  employer  or  his  agent  knows,  or  has  good  reason  to 
believe,  that  the  employee  is  serving  him  in  a  dangerous 
place  or  position ;  for  without  such  knowledge  the  duty  of 
warning  or  protecting  the  employee  does  not  arise  and  will 
not  exist,  for  the  plain  reason  that  the  liability  is  not  ab- 
solute, but  relative,  and  is  founded  solely  on  the  employer's 
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negligence,  which  cannot  be  affirmed  without  knowledge 
or  notice  of  duty  in  the  particular  instance,  such  as  would 
warn  the  emploj'er  and  aflford  hiin  a  fair  opportunity  to 
discharge  it. 

In  the  present  case  it  is  found  by  the  verdict  that  "  the 
plaintiff,  when  injured,  wias  not  engaged  in  the  regular 
course  of  his  duties  as  one  of  the  defendant's  employees  at 
the  place  where  directed  by  defendant's  servants  charged 
with  the  dutj^  of  designating  the  proper  place  for  the  per- 
formance of  such  duties."  The  defendant  is  a  corporation, 
and  could  act  and  give  direction  only  by  or  through  its 
proper  officer  or  agent.  There  is  no  pretense  that  any  one 
in  fact  assumed  on  behalf  of  the  defendant  to  direct  where 
the  plaintiff  should  work,  or  what  he  should  do,  except  the 
foreman,  Moore;  and  as  to  him  the  court  withdrew  from 
the  consideration  of  the  jury  all  he  said  or  did  in  that  di- 
rection, on  the  ground  that  the  evidence  would  not  war- 
rant them  in  finding  that  Moore  was  charged  with  the  duty 
of  locating  the  plaintiff  at  his  work,  or  with  the  duties  of 
principal,  and  that  Newton  Mills  must  be  considered  to 
have  been  such  agent.  The  result  is  that  it  has  been  estab- 
lished by  the  verdict  that  Mills  did  not  act  in  the  premises 
at  all,  and  the  court  decided  as  a  matter  of  law  that  Moore 
had  no  authority  to  represent  the  defendant  in  relation 
thereto.  There  is  no  ground  for  contending  that  any  other 
officer  or  agent  of  the  defendant  assumed  any  authority  or 
direction  in  the  premises.  There  was,  therefore,  a  total 
failure  to  bring  home  to  the  defendant  notice  or  the  knowl- 
edge of  any  duty  it  was  bound  to  exercise  as  to  the  plaint- 
iff, and  it  was  therefore  called  on  to  exercise  no  protection 
or  means  on  its  part  to  guard  him  from  injury  at  the  place 
in  question.  It  was  necessary  that  there  should  have  been 
some  business  relation  or  privity  between  the  plaintiff  and 
defendant  in  order  to  raise  the  duty  which  it  is  charged 
that  the  defendant  neglected. 
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The  gist  of  the  action  is  the  alleged  negligence  of  the 
defendant ;  that  is  to  say,  that  there  was  the  absence  of 
that  degree  of  care  required  by  the  particular  circum- 
stances of  the  case.  Cooley,  Torts,  630;  Eailroad  Co.  v. 
Joiiesy  95  U.  S.  441 ;  Vaughem  v.  Taff  Vale  H.  Co.  5  Hurl.  & 
N.  679.  "  To  bring  the  case  within  the  category  of  action- 
able negligence,  some  wrongful  act  must  be  shown,  or  a 
breach  of  some  positive  duty.  ...  It  is  not  enough  to 
show  that  the  defendant  has  been  guilty  of  negligence  with- 
out showing  in  what  respect  he  was  negligent  and  how  he 
became  bound  to  use  due  care  to  prevent  injury  to  others." 
Gautret  v,  Eyerton^  L.  R.  2  C.  P.  375 ;  CahiU  v.  Layton^  57 
Wis.  614.  That  the  duty  of  the  defendant  in  such  a  case 
as  this  is  relative,  and  not  absolute,  is  well  illustrated  in 
Griswold  v.  C.  i&  N.  W.  E.  Co.  64  Wis,  667;  GiUis  v.  Penn. 
R.  Co.  59  Pa.  St.  143;  JenUna  v.  C,  M.  i&  St.  P.  R.  Co.  41 
Wis.  112;  Cole  v.  McKey^  66  Wis.  510.  For  want  of  some 
proper  or  authorized  direction  to  the  plaintiff,  express  or 
implied,  to  work  at  the  alleged  dangerous  place  where  he 
received  his  injury^  raising  the  duty  oa  the  part  of  the  de- 
fendant alleged  to  have  been  neglected,  we  think  that  the 
recovery  in  this  case  cannot  stand,  and  that  the  case  in  this 
respect  is,  in  principle,  quite  like  the  cases  cited. 

The  judgment  of  the  circuit  court  seems  to  have  been 
rested  on  the  ground  that  it  was  found  by  the  jury  that 
the  place  where  the  plaintiff  got  injured  was  the  place 
where  the  work  he  was  doing  had  previously  ordinarily 
been  performed,  to  the  knowledge  of  the  defendant's  agent. 
Mills,  and  was  the  place  provided  by  the  defendant  for  the 
performance  of  the  ^ork  plaintiflf  was  engaged  in,  and  was 
not  a  reasonably  safe  place  for  that  purpose,  and  that  the 
proximate  cause  of  the  plaintiflTs  injury  was  a  want  of 
ordinary  care  on  the  part  of  the  defendant  in  not  providing 
him  a  reasonably  safe  place  for  him  to  be  while  doing  his 
work.    The  last  finding  is,  we  think,  clearly  inconsistent 
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with  the  first  and  fourth  findings,  to  the  effect  that  when 
injured  he  was  not  engaged  in  the  regular  course  of  his 
duties  at  the  place  where  directed  by  defendant's  servants 
charged  with  the  duty  of  designating  the  proper  place  for 
the  performance  of  such  duties,  and  that  the  place  where 
he  was  injured  was  the  place  provided  by  defendant  for  the 
performance  of  the  work  he  was  engaged  in.  The  first  and 
fourth  findings  are  also  inconsistent  with  each  other.  Be- 
sides, as  we  have  seen,  all  evidence  to  sustain  findings  con- 
sistent with  the  first  that  would  warrant  a  judgment  for 
the  plaintiff  was,  in  effect,  withdrawn  from  the  considera- 
tion of  the  jury. 

It  appears  that  the  plaintiff  was  inexperienced  in  the 
particular  work  he  was  engaged  in,  and  had  but  an  imper- 
fect knowledge  of  the  surroundings -and  its  danger.  Even 
if  he  knew  that  the  place  in  question  was  where  the  work 
had  ordinarily  been  performed  and  had  been  provided  by 
the  defendant  for  that  purpose,  which  was  not  shown,  he 
had  no  right,  of  his  own  mere  motion,  without  any  previous 
direction,  express  or  implied,  to  assume  to  work  therein 
for  the  defendant;  for,  although  its  employee,  as  to  the 
particular  work  in  band  he  took  the  risk  on  himself  in  thus 
acting  without  the  knowledge  or  authority  of  the  defend- 
ant, express  or  implied.  We  consider  the  verdict  so  incon- 
sistent and  uncertain,  and  in  important  respects  not  war- 
ranted by  the  evidence  as  left  to  the  jury  by  the  court, 
that  it  cannot  sustain  the  judgment. 

There  is  a  conflict  in  the  testimony  between  Mills  and 
Moore,  the  foreman,  as  to  the  authority  of  the  latter  t6 
have  spoken  and  acted  for  the  defendant  on  this  occasion. 
Upon  this  question  there  is  no  finding.  Moore  had  acted 
as  the  foreman  of  the  defendant,  it  would  seem,  for  a  con- 
siderable time,  and  was  apparently  exercising,  in  the  ab- 
sence of  Mills,  control  of  the  men  and  the  work.  The 
situation  and  the  circumstances,  all  considered  in  connec- 
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tion  with  the  evidence,  tend  to  show  that  Moore  had  au- 
thority to  direct,  in  the  absence  of  Mills,  where  the  plaint- 
iff should  work,  and  that  that  question  might  properly  have 
been  submitted  to  the  jury.  The  extent  and  nature  of 
Moore's  authority  is  not  to  be  judged  wholly  by  what 
either  he  or  Mills  testified  in  respect  to  it.  The  course  of 
business,  the  attendant  facts  and  circumstances,  are  also  to 
be  considered,  and  are  quite  as  decisive  as  the  opinions  of 
these  witnesses.  Besides,  we  think  it  was  the  duty  of  the 
company  to  hav^  some  one  in  attendance  on  so  consider- 
able a  force  of  men  engaged  in  a  business  necessarily  of  a 
somewhat  dangerous  character,  to  see  that  they  had  rea- 
sonably safe  places  in  which  to  do  their  work.  We  do  not 
think  that  the  defendant  should  be  permitted  to  abdicate 
its  proper  functions  on  such  occasions,  and  permit  its  super- 
intendent to  go  away  and  let  the  business,  as  he  expressed 
it,  "  run  without  anybody  in  control  of  it,"  and  then  dis- 
claim all  liability  in  the  premises.  If  Moore  was  foreman, 
and  directed  the  plaintiff  where  to  work,  and  was  in  fact 
apparently  in  charge  of  the  men  and  work,  and  the  plaint- 
iff obeyed  him,  it  may  be  that,  as  against  the  defendant, 
taking  the  benefit  of  his  acts  in  that  capacity  in  carrying 
on  its  work,  his  apparent  authority  should  be  held  to  be 
the  real  one,  and  the  defendant  be  bound  b}'^  his  acts.  But, 
as  the  question  is  not  fairly  presented  by  the  record,  wo 
reserve  it  for  further  consideration  after  another  trial,  if 
occasion  shall  require. 

Without  considering  other  questions  argued,  we  think, 
for  the  reasons  stated,  that  the  verdict  should  have  been 
set  aside  and  a  new  trial  granted,  and  that  for  want  of  a 
sufficient  and  consistent  finding  on  the  question  of  defend- 
ant's negligence  the  judgment  cannot  be  sustained. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 
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StubbiDgs  vs.  McGregor  and  others. 


Stubbings,  Respondent,  vs.  McGeegob  and  others,  Appel- 
lants. 

October  f  —  October  17, 189S. 

(1-4)  Sale  of  chattels:  Estimate  of  quantity,  in  nature  of  an  award 
of  arbitrators:  Omissions:  Evidence:  Determination  by  court, 
(5)  Costs:  Discretion, 

1.  A  contract  for  the  sale  of  certain  lumber  provided  that  the  amount 

thereof  should  be  estimated  by  two  persons,  one  chosen  by  each 
party,  and  said  two  to  choose  a  third  in  case  of  disagreement,  and 
that  their  estimate  should  be.conclusive.  Held,  that  the  estimate 
so  made  stood  upon  the  same  ground  as  an  award  of  arbitrators, 
and  should  not  be  disturbed  except  for  frand  or  a  mistake,  as  dis- 
tinguished from  mere  mis  judgment,  affecting  in  a  considerable 
degree  the  substantial  rights  of  the  party  complaining  of  it 

2.  Such  estimators  having,  without  authority,  regraded  the  lumber  and 

omitted  from  their  estimate  a  portion  thereof  which  was  included 
in  the  sale,  their  partial  estimate  is  wholly  inoperative. 

3.  The  objection  that  the  evidence  of  the  estimators,  or  their  subsequent 

statements,  could  not  be  received  to  impeach  their  estimate^  could 
not  be  made  for  the  first  time  on  appeal  to  this  court 

i.  The  lumber  having  been  shipped  away  by  the  purchasers,  after  such 
partial  estimate,  so  that  a  new  estimate  could  not  be  made^  the 
court  in  a  proper  case  might  hear  proofs  as  to  the  quantity  of  the 
lumber  and  decree  accordingly. 

5.  Defendants  having  appealed  from  the  taxation  of  costs  by  the  clerk, 
plaintiff  offered  to  deduct  the  sum  claimed  as  excessive  if  defend- 
ants would  withdraw  their  appeal  without  costs  of  motion,  but  de- 
fendants declined  to  do  sa  The  court,  having  found  that  a  smaller 
sum  should  be  deducted,  refused  costs  of  motion.  Held,  not  an 
abuse  of  discretion. 


APPEAL  from  the  Circuit  Court  for  Oneida  County. 

The  plaintiff  and  defendants  entered  into  a  written  agree- 
ment April  23,  1890,  by  which  the  former  bargained  and 
sold  to  the  latter  "all  the  lumber  belonging  to  him  now  in 
pile  at  the  mill  of  K  K.  Buttrick  in  Rhinelander,  Wis.,  ex- 
cepting culls  in  pile,  and  excepting  timber.    ...    All  to 
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be  delivered  and  shipped  on  or  before  September  15,  1890; 
the  quantity  of  said  lumber  to  be  ascertained  by  estimating 
the  same  in  the  piles  where  the  same  is  now  piled."  Each 
party  was  to  choose  one  person  to  estimate  the  lumber,  and 
they  were  to  estimate  it  immediately,  and  if  they  could  not 
agree  the  two  persons  should  choose  a  third  p>erson,  and  a 
majority  of  the  three  were  to  make  the  estimate, "  and  the 
estimate  thus  made,  either  by  the  two  or  the  three  persons, 
shall  be  conclusive  and  binding  upon  the  parties."  The  de- 
fendants were  to  pay  $11  a  thousand  for  such  lumber, 
according  to  the  estimate  thus  provided  for.  Alexander 
McPhail  and  Thomas  E.  Strange  were  chosen,  as  provided, 
to  make  the  estimate,  and  they  agreed  that  the  amount  of 
the  lumber  was  2,974,000  feet.  The  plaintiff,  being  dissatis- 
fied, comnoienoed  this  action  to  restrain  the  defendants  from 
further  interfering  with  the  lumber,  and  for  a  judgment 
declaring  the  amount  of  the  lumber  in  question,  and  for 
general  relief,  alleging  that  through  fraud  or  gross  mistake  ^ 
on  the  part  of  the  estimators  a  large  amount  of  said  lum- 
ber which  the  defendants  were  to  take  and  pay  for  had  not 
been  estimated  at  all ;  that  through  such  fraud,  collusion, 
or  gross  mistake,  the  plaintiff  would  by  said  estimate,  if 
allowed  to  stand,  get  no  pay  for  over  330,000  feet  of  lum- 
ber sold  at*$ll  per  thousand;  that  the  defendants  had 
shipped  between  300,000  and  400,000  feet  of  the  lumber 
sold  to  various  points ;  that  the  plaintiff,  immediately  after 
the  estimate  was  made,  notified  the  defendants  that  the 
estimate  was  wrong,  false,  and  fraudulent,  and  that  he 
would  not  accept  it ;  that  he  ascertained  from  one  of  said 
estimators  that  a  large  amount  of  the  lumber,  exceeding 
100,000  feet,  bad  been  overlooked  by  mistake  and  not  esti- 
mated ;  that  the  defendants  refused  to  make  any  adjustment 
of  the  matter,  and  insisted  on  the  estimate  already  made  as 
conclusive ;  that  the  plaintiff  forbade  the  defendants  remov- 
ing the  lumber;  and  that  the  defendants  were  insolvent, 
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but  threatened  to  continue  to  remove  the  same.  The  plaint- 
iff offered  to  rescind  the  contract.  The  defendants,  in  their 
answer  and  at  the  hearing,  insisted  that  the  estimate  of 
2,974,000  feet  was  just  and  fair  and  as  nearly  the  exact 
measurement  as  it  was  practicable  to  arrive  at  on  an  esti- 
mate, and  the  allegations  of  the  complaint  were  substan- 
tially denied. 

The  court  found  that  the  work  of  the  estimators  was 
grossly  inaccurate;  that  they  made  a  gross  mistake  as  to 
the  amount  of  the  lumber  which  they  did  estimate;  that 
it  amounted  to  3,088,030  feet,  instead  of  2,974,000,  being 
an  excess  of  113,425  feet ;  that  there  should  be  practically 
no  difference  between  a  reasonably  careful  estimate  of  the 
lumber  in  pile  by  competent  estimators,  and  the  actual 
board  measure  of  the  same;  that  the  estimators  wholly 
failed  to  estimate  and  include  therein  three  piles  of  lumber 
containing  85,000  feet,  which  were  merchantable  lumber 
and  sold  under  the  contract ;  that  such  piles  were  not  com- 
posed of  culls  or  timber;  that  the  cull  lumber  in  the  stock 
was  piled  separately  and  marked  as  cull  lumber,  and  that 
the  estimators  had  no  authority  to  reject  or  refuse  to  es- 
timate any  of  the  stock  except  the  timber  and  culls  in  pile; 
that  the  defendants  were  solvent,  and  no  grounds  existed 
for  the  injunction.  The  amount  removed  by  the  defend- 
ants, and  shipped  away  to  various  places,  before  suit,  was 
stated  in  the  defendant's  answer  as  256,000  feet,  and  in 
the  complaint  it  was  charged  to  be  between  300,000  and 
400,000  feet.  The  testimony  tends  to  show  that  290,000 
feet  was  shipped  away  before  the  9th  of  June,  and  there- 
after 2,798,030  feet.  The  circuit  court  held  that  the  plaint- 
iff was  entitled  to  relief  in  equity  against  the  said  mistake, 
and  to  recover  on  account  thereof  $2,182.68,  being  at  the 
rate  of  $11  per  thousand  feet  of  the  lumber  not  estimated. 
Exceptions  were  alleged  to  the  findings  above  stated,  and 
the  plaintiff  had  judgment,  from  which  the  defendants  ap- 
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pealed.  Such  points  in  the  evidence  as  are  material  to  the 
decision  are  noticed  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Hooper  <&  Hooper^ 
and  oral  argument  by  Ben.  Hooper. 

For  the  respondent  there  were  briefs  by  Alhan  cfe  Barnes^ 
attorneys,  and  Oabe  Boucky  of  counsel,  and  oral  argument 
by  John  Barnes  and  Oabe  BoucJc. 

PiNNET,  J.  1.  It  was  agreed  that  the  estimate  of  the 
parties  chosen  to  estimate  the  amount  of  lumber  sold  by 
the  plaintiff  to  the  defendants  should  he  conclusive,  and  the 
estimate  made  stands  substantially  upon  the  same  grounds, 
and  its  validity  is  to  be  determined  by  the  same  principles 
as  are  applicable  to  an  award  of  arbitrators.  Their  decision 
ought  not  to  be  disturbed,  without  some  statement  going 
to  show  that  it  was  made  under  a  mistake  or  was  not 
honest.  Baasen  v.  Baehr,  7  Wis.  521 ;  Hudson  v.  McCartney^ 
33  Wis.  332;  Ihrhj  v.  Chippewa  L.  Co.  68  Wis.  112.  It 
was  conceded  by  appellants'  counsel  that  for  fraud  or  gross 
mistake  the  estimate  in  question  might  be  set  aside  or  dis- 
regarded. In  order  to  avoid  the  award  for  alleged  mistake, 
the  evidence  should  be  clear  and  satisfactory.  The  mistake 
to  be  shown  must  be  of  some  material  fact,  as  distinguished 
from  mere  misjudgment,  and  not  of  a  trifling  or  compara- 
tively immaterial  character,  but  one  affecting  in  an  impor- 
tant or  considerable  degree  the  substantial  rights  of  the  party 
complaining  of  it.  It  satisfactorily  appears  in  this 'case 
that  the  estimators  wholly  omitted  to  estimate  and  include 
in  their  estimate  of  the  amount  of  lumber  sold  by  the 
plaintiff  to  the  defendants,  three  piles  of  lumber  amounting 
in  all  to  about  85,000  feet,  which,  at  the  contract  price  of 
$11  per  thousand,  would  amount  to  $935.  One  of  these 
piles  was  omitted  by  mistake,  and  the  other  two  because, 
though  piled  as  !No.  3  lumber,  which  is  a  grade  better  than 
culls,  and  not  with  the  piles  of  culls,  the  estimators  consid- 
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ered  and  decided  these  piles  in  fact  to  be  culls  and  not 
lumber  sold  under  the  contract.  The  submission  in  the 
contract  is  clear  and  explicit.  The  lumber  sold  was  all  that 
there  was  belonging  to  the  plaintiff  in  pile  at  Buttrick's 
mill,  excepting  cuUs  in  pile  and  timber.  The  estimators 
were  not  authorized  to  grade  or  regrade  the  lumber,  for  it 
had  already  been  graded,  and  reference  was  made  to  the 
result  of  the  grading,  in  piles  having  a  distinct  character. 
They  departed  from,  their  authority  in  omitting  these  piles 
as  culls,  for  no  authority  had  been  conferred  on  them  to 
decide  that  lumber  piled  as  No.  3  was  in  fact  culls,  and  in 
so  doing  they  not  only  exceeded  their  authority  but  failed 
to  execute  the  duty  devolved  on  them  by  the  submission, 
which  required  them  to  estimate  all  the  lumber  sold  and 
not  merely  a  part  of  it.  A  partial  estimate  was  not,  there- 
fore, a  valid  execution  of  their  authority,  and  is  not  binding 
on  the  parties.  It  left  the  entire  amount  practically  at 
large, —  as  much  so  as  if  no  submission  and  estimate  had 
been  made, — and  wholly  failed  to  meet  the  requirements 
of  the  occasion,  namely,  to  ascertain  and  determine  what 
amount  of  lumber  the  defendants  were  to  pay  for  at  $11 
per  thousand  under  the  contract  of  sale.  The  rule,  un- 
doubtedly, is  that  the  failure  to  pass  upon  all  the  matters 
submitted  is  fatal  to  the  whole  award,  rendering  it  void. 
Morse,  Arb.  345,  and  cases  in  note  1 ;  Ccmjield  v.  Watertovm 
F.  Ins.  Co.  55  Wis.  419,  426.  It  was  claimed  that  the  evi- 
dence of  the  estimators,  or  their  subsequent  statements^ 
could  not  be  received  to  impeach  their  estimate;  but  no 
objection  on  this  ground  was  made  at  the  trial,  and  it  can- 
not now  be  made  for  the  first  time  on  appeal. 

2.  It  was  shown  that  one  of  the  estimators,  within  about 
a  month  after  the  first  estimate,  made  a  measurement  of 
that  portion  of  the  lumber  which  had  been  estimated  and 
had  not  then  been  removed;  and  this  showed,  with  the 
measurement  of  the  part  removed,  that  the  estimate  act- 
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ually  made  was  118,425  feet  less  than  it  should  have  been, 
making  a  difference  in  the  amount  to  be  paid  to  the  plaint- 
iff of  $1,247.67;  and  other  testimony  was  given,  tending  to 
the  same  result.  This  sum,  with  the  fornter  sum  «.dded, 
amounts  to  $2,182.68,  quite  an  important  item,  although 
the  bargain  was  for  a  large  quantity  of  lumber,  amounting 
in  fact  to  over  $34,000.  The  testimony  does  not  very 
clearly  show  whether  the  mistake  last  mentioned  was  the 
result  of  gross  inattention  to  duty,  a  mistake  of  fact,  or  the 
result  of  misjudgment.  The  fact  that  the  estimators  wholly 
overlooked  one  pile  of  lumber,  and,  upon  actual  measure- 
ment soon  after,  the  amount  so  much  exceeded  the  estimate, 
is  not  calculated  to  inspire  a  belief  that  they  used  ordinary 
care  and  caution  in  the  discharge  of  their  duty  in  a  matter 
of  such  great  importance  to  the  parties ;  and  we  are  im- 
pressed by  the  evidence  with  the  belief  that  they  did  not 
exercise  proper  care  and  attention,  and  that  some  mistake 
of  fact  must  have  intervened  to  produce  a  result  so  preju- 
dicial to  the  plaintiff.  However  this  may  be,  it  is  hot  now 
material  to  consider,  for  the  parties  did  not  stipulate  to  be 
bound  or  concluded  by  a  partial  estimate,  even  to  the  ex- 
tent it  went;  and  by  reason  of  the  omission  to  include 
the  three  piles  of  lumber  already  mentioned,  the  estimate 
reported  must  be  regarded  as  wholly  inoperative.  Such  an 
obvious  usurpation  of  authority  as  the  record  presents  in 
this  respect  cannot  be  tolerated,  and  would  lead,  if  per- 
mitted to  stand  in  this  or  any  similar  case,  to  great  injustice. 
It  appears  that  it  is  now  impracticable  for  the  estimators 
to  fully  execute  their  authority,  as  quite  a  considerable 
portion  of  the  lumber  had  been  shipped  away  when  this 
action  was  commenced,  and  it  appears  inferentially  from  the 
evidence  that  it  had  all  been  so  shipped  before  the  trial, 
and  doubtless  it  has  been  divided  into  divers  parcels  and 
sold  to  many  widely-separated  parties.  One  of  the  esti- 
mators appears  to  be  satisfied  that  the  lumber  in  fact  esti- 
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mated  exceeded  the  amount  reported  by  113,425  feet,  to  say 
nothing  of  the  three  piles  not  estimated.  In  case  of  an  at- 
tempt to  re-estimate  it,  and  a  disagreement,  the  third  esti- 
mator chosen  would  have  no  data  or  means  upon  which  to 
base  his  judgment.  Doubtless,  the  powers  of  the  estima- 
tors have  now,  for  these  reasons,  become  impossible  of  ex- 
ecution, and  it  was  impracticable  for  the  court  to  recommit 
the  case  for  another  estimate ;  and  the  only  way  in  which 
justice  could  be  done  was  for  the  court  to  hear  proof  as  to 
the  quantity  of  lumber,  and  decree  according  to  the  evi- 
dence produced,  as  the  court  did  in  the  present  case.  We 
are  convinced  that  the  decision  of  the  circuit  court  is  sup- 
ported by  the  evidence  and  is  in  accordance  with  the  sub- 
stantial rights  of  the  parties. 

3.  There  was  an  appeal  from  the  taxation  of  costs  by  the 
clerk,  on  the  ground  that  too  large  a  sum  was  taxed  for 
drawing  the  complaint  and  making  the  necessary  copies, 
and  for  other  papers,  the  excess  claimed  being  $6.  The 
plaintiffs  attorneys  offered  to  deduct  this  sum,  if  the  de- 
fendants' attorneys  would  withdraw  their  appeal  without 
costs  of  motion,  but  they  declined  to  do  so.  The  court 
deducted  $3.65,  and  refused  costs  of  motion.  The  printed 
case  does  not  show  that  any  greater  sum  should  have  been 
deducted,  or  any  error  on  the  part  of  the  court.  The 
granting  or  refusing  costs  of  the  motion,. which  was  prin- 
cipally complained  of,  was  a  matter  of  discretion,  with 
which  we  see  no  reason  to  interfere.  The  case  does  not, 
we  think,  present  any  error  of  which  the  defendants  can 
complain. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Digitized  by  VnOOQ IC 


Wis.]  august  TERM,  1893.  255 

Spaulding  va  Stubbiogs. 


Spaulding,  Respondent,  vs.  Stubbings,  imp..  Appellant. 

October  2  —  October  17, 189S. 

Partnership:  Secret  partner:  Death  of  partner:  Action  on  account: 
Pi'omissory  note:  Judgment 

1.  A  partnership  is  the  contract  relation  subsisting  between  persons 

who  have  combined  their  property,  labor,  and  skill  in  an  enterprise 
or  business,  as  principals,  for  the  purpose  of  joint  profit 

2.  A  contract  between  O.  and  S.  recited  that  O.  was  engaged  in  carry- 

ing on  a  general  merchandise  business,  and  that  S.  had  theretofore 
loaned  him  a  certain  sum,  which  was  evidenced  by  a  note.  It  pro- 
vided that  S.  should  allow  said  sum  to  remain  with  O.  for  five 
years ;  that  O.  should  pay  him  interest  at  ten'  per  cent  (the  highest 
legal  rate)  on  said  sum  and  also  one  half  of  the  net  profits  of  said 
business,  and  should  keep  correct  account  books  of  the  business, 
open  at  all  times  to  the  inspection  of  S. ;  and  that  during  said  term 
of  five  years  the  stock  of  goods  of  said  business  should  not  be  sold 
out  in  bulk  without  the  consent  of  both  parties.  S.  made  further 
advances  for  the  benefit  of  the  business,  and  was  to  some  extent 
active  in  its  management,  but  it  was  carried  on  in  the  name  of  O., 
and  in  letters  to  him  S.  referred  to  it  as  "your  business.'*  It  ap- 
peared that  S.  desired  that  his  connection  with  the  business  should 
be  kept  secret    Held,  that  O.  and  S.  were  partners  in  the  business.. 

&  After  the  death  of  O.  the  business  was  carried  on  in  the  name  of  his 
administrator,  with  full  knowledge  and  permission  of  S.,  in  all  re- 
spects as  before,  without  any  settlement ;  and  &  continued  to  make 
advances  to  carry  it  on.  Held,  that  the  liability  of  S.  as  a  partner 
continued. 

4.  Where  an  action  is  upon  an  account  and  also  upon  a  note  given  for 
a  part  thereof,  and  the  note  is  brought  into  court,  the  defendants 
are  not  prejudiced  by  the  fact  that  the  findings  and  judgment  rest 
upon  the  account  rather  than  the  note,  especially  where  no  interest 
was  allowed. 

APPEAL  from  the  Circuit  Court  for  Oneida  County. 

In  1888,  Wilson  H,  Stuhhings,  one  of  the  defendants,  re- 
sided in  Evanston,  111.,  and  owned  and  was  carrying  on  a 
store  for  the  sale  of  merchandise  at  Marinesco,  Mich. ;  and 
John  O'Connor  was  engaged  in  business  in  a  store  in  Eagle 
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River,  Wis.,  where  he  resided.  The  nature  of  his  business 
does  not  appear.  Under  date  of  August  8, 1888,  at  Eagle 
River,  Stuhhinga  and  O'Connor  made  an  agreement  in  writ- 
ing, signed  by  Stuhhings  alone,  the  terras  of  which  are  as 
follows:  "Agreement  made  between  W.  H.  Stvhhinga  oxiA 
John  O'Connor,  this  day  and  date,  that  the  said  W.  II. 
Stuhhings  is  to  furnish  the  said  John  O'Connor  such  sums 
of  money  as  may  be  agreed  between  them  for  the  purpose 
of  opening  a  general  store,  and  is  to  receive  for  same  inter- 
est at  the  rate  of  ten  per  cent,  per  annum  for  time  it  is  in 
the  business,  payable  semi-annually;  and  the  said  John 
O'Connor  is  to  give  security  on  all  moneys  advanced.  The 
interest  is  to  be  paid  out  of  the  business,  also  the  expenses 
of  running  the  store,  after  which  the  profits  are  to  be 
equally  divided  between  the  said  W.  H.  Stubhings  and 
John  O'Connor,  which  will  be  done  semi-annually,  to  wit, 
January  1  and  July  1  of  each  year." 

In  part  execution  of  such  agreement  to  furnish  money, 
Stuhhings  removed  his  stock  of  goods  from  Marinesco  to 
Eagle  River,  and  placed  it  in  the  store  in  which  O'Connor 
was  doing  business,  and  the  same  became  a  part  of  the 
stock  of  merchandise  in  the  general  store  mentioned  in  the 
agreement  of  August  8th,  and  was  accepted  by  O'Connor 
as  part  performance  by  Stubbings  of  that  agreement.  Stuh- 
hings afterwards  advanced  to  O'Connor  divers  sums  of 
money  on  account  of  such  business. 

April  10,  l%%9y  Stuhhings  and  O'Connor  had  an  account- 
ing of  the  value  of  the  Marinesco  stock,  and  of  the  further 
sums  of  money  thus  advanced,  and  thereupon  they  entered 
into  another  written  agreement,  of  that  date,  which  is  as 
follows:  "Memorandum  of  agreement  made  this  tenth 
(10th)  day  of  April,  A.  D.  1889,  by  and  between  John 
O'Connor,  of  Eagle  River,  Oneida  county,  state  of  Wiscon- 
sin, and  Wilson  H.  Stuhhvngsy  of  Evanston,  Cook  county, 
state  of  Illinois,  witnesseth  as  follows :  Whereas  the  said 


Digitized  by  VnOOQ IC 


Wis.]  august  TERM,  1893.  257 

Spaulding  vs.  Stubbings. 

O'Connor  is  now,  and  for  some  time  has  been,  engaged  in 
carrying  on  a  general  merchandise  business  in  Eagle  Eiver 
above  named ;  and  whereas  said  Stuhhinga  has  heretofore, 
loaned  to  said  O'Connor  $14,611.50,  which  he  hereby  agrees 
to  allow  to  remain  with  said  O'Connor  for  a  period  of  five 
(5)  years  from  May  1st,  1889:  Nowj  therefore^  in  consider- 
ation of  the  above,  the  said  O'Connor  hereby  covenants 
and  agrees  with  said  Stubhings  to  pay  to  him  interest  at  the 
rate  of  ten  per  cent,  per  annum  on  said  sum  of  $14,611.50 
(said  sum,  with  interest  thereon,  being  further  evidenced 
by  a  note  of  even  date  herewith,  between  the  parties 
hereto),  and  also  one  half  of  the  net  profits  arising  from 
the  aforesaid  business  conducted  by  said  O'Connor.  The 
net  profits  aforesaid  shall  include  all  the  profits  arising 
from  said  business  after  deducting  all  curj^ent  expenses,  in- 
cluding' rent  of  store  and  clerk  hire.  And  said  O'Connor 
hereby  agrees  to  keep  a  true  and  correct  set  of  books,  show- 
ing all  the  accounts  and  transactions  of  said  business,  which 
said  books  and  accounts  shall  be  open  at  all  times  for  the 
inspection  of  said  Stubhinga  or  his  agent.  This  agreement 
shall  bind  the  parties  hereto,  their  heirs  and  assigns.  It  is 
further  agreed  that  during  said  term  of  five  years  the  said 
stock  of  ^oods  in  said  business  shall  not  be  sold  out  in  bulk 
without  the  consent  of  both  parties  hereto."  At  the  same 
time  O'Connor  and  his  wife  gave  Stuhhings  their  judgment 
note  for  the  above  sum  of  $14,611.50,  payable  five  years 
after  date,  with  ten  per  cent,  interest,  payable  annually, 
and  executed  a  mortgage  on  certain  real  estate  situate  in 
Oneida  county.  Wis.,  to  secure  the  payment  of  such  note. 
The  note  contains  a  stipulation  that  in  case  of  any  default 
in  the  payment  of  interest  the  whole  principal  shall  become 
due  at  the  option  of  Stubbings. 

The  business  thus  inaugurated  at  Eagle  River  was  carried 
on  by  O'Connor  until  July  4,  1889,  when  he  died.     After 
his  death,  and  with  the  knowledge  and  active  co-operation 
Vol.86— 17 
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of  Sttbbhings^  the  business  was  continued  by  the  adminis^ 
trators  of  the  estate  of  O'Connor,  who  were  his  wife  and 
.  his  son,  George  O'Connor, —  George  having  the  sole  man- 
agement thereof, —  and  StiMmga  continued  to  advance 
money  to  carry  it  on. 

During  the  lifetime  of  John  O'Connor,  plaintiff  sold  him 
flour  and  other  supplies  to  be  used  and  disposed  of  in  the 
business  at  Eagle  River,  and  continued  to  make  such  sales- 
to  George  O'Connor  after  the  death  of  John,  for  the  same 
purpose. 

This,  action  is  against  Sticbhings  and  George  O'Connor  to 
recover  an  unpaid  balance  of  $242.50,  alleged  to  be  due 
plaintiff  on  account  for  such  supplies,  and  on  a  note  given 
him  by  George  O'Connor,  as  administrator,  for  a  portion 
of  such  account  for  supplies.  This  note  is  for  $451.49,  and 
eight  per  cent,  interest.  It  is  dated  June  29, 1891,  and  is 
payable  by  its  terms  sixty  days  after  date.  If  payments  be 
applied  to  cancel  the  first  items  in  the  account,  the  whole 
of  such  balance,  and  the  portion  of  the  account  for  which 
the  note  was  given,  accrued  after  the  death  of  John  O'Con- 
nor. The  action  was  brought  on  the  theory  that  StiMings 
was  a  partner  in  the  business  at  Eagle  River  with  John 
O'Connor,  and  that  his  liability  as  such  continued  after  the 
death  of  John.  The  complaint  charges  that  such  partner- 
ship existed,  which  allegation  Stulibings  specifically  denies 
in  his  answer,  which  also  contains  a  general  denial.  George 
O'Connor  did  not  answer. 

Extensive  correspondence  was  carried  on  between  Stub- 
lings  and  John  O'Connor  during  his  lifetime,  and  George 
O'Connor  after  the  death  of  his  father,  relative  to  the 
Eagle  River  business.  Ninety  letters  thus  written  by  Stub- 
lings  were  read  in  evidence.  The  character  of  many  of 
these  letters  is  stated  in  the  opinion.  Only  one  of  the  let- 
ters written  by  either  of  the  O'Connors  to  Stullings  is  in 
evidence.  It  was  written  by  George,  who  claimed  therein 
that  Stidlin^s  was  a  partner  in  the  business. 
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The  cause  was  tried  without  a  jury,  and  the  material  facts 
found  by  the  court  which,  relate  more  directly  to  the  ques- 
tion of  partnership  are  as  follows :  "  (1)  That  on  the  8th 
day  of  August,  1888,  the  defendant  W.  E.  StiMinga  and 
one  John  O'Connor  (father  of  the  defendant  George  E, 
O'Connor)  made  and  entered  into  an  agreement  in  writing 
whereby,  in  substance,  said  Stubhings  agreed  to  furnish  said 
John  O'Connor  money  for  the  purpose  of  opening  a  general 
store,  and  for  which  said  O'Connor  was  to  give  security 
and  to  pay  ten  per  cent,  interest  semi-annually  out  of  the 
business,  and,  after  paying  the  running  expenses  of  the 
business,  the  profits  of  the  business  were  to  be  equally  di- 
vided between  the  said  John  O'Connor  and  the  said  defend- 
ant W.  H.  Stvibhings;  and  thereupon  and  thereafter  said  mer- 
chandise business  was  conducted  and  carried  on  in  the  village 
of  Eagle  Eiver,  Oneida  county,  "VTisconsin,  for  their  mutual 
benefit.  (2)  On  the  10th  day  of  April,  1889,  and  pursuant 
to  a  verbal  understanding,  and  after  the  money  had  be^n 
furbished  by  Stuhbings  as  agreed,  a  second  and  additional 
agreement  was  entered  into,  embodying  substantially  the 
first  agreement,  and  further  providing  that  the  money  fur- 
nished in  the  business  by  Stubhings  should  remain  in  the 
business  with  said  O'Connor  for  a  period  of  five  years  from 
May  1, 1889.  (3)  That  the  defendant  George  E.  O'Connor 
had  general  supervision  of  the  business  from  the  beginning, 
and  in  the  absence  of  John  O'Connor  had  full  management 
and  control  (4)  That  on  the  ith  of  July,  1889,  John 
O'Connor  deceased.  (5)  That  thereafter  the  defendant 
George  E.  O'Connor  and  Ann  O'Connor,  his  mother,  were 
duly  appointed  to  administer  on  the  estate  of  the  said  John 
O'Connor,  deceased.  (6)  That  from  and  after  the  said  4th 
day  of  July,  1889,  and  until  the  commencement  of  this  ac- 
tion, without  an  accounting,  and  without  any  adjustment 
or  settlement  whatever  of  the  deceased's  interest  in  said 
business,  and  without  any  notice  to  the  contrary,  and  with 
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full  knowledge  and  permission  of  the  defendant  W,  R.  Stub- 
hingsy  the  said  business  was  carried  on  and  conducted  in  all 
respects  the  same  after  the  decease  of  the  said  John  O'Con- 
nor as  before,  except,  in  place  of  John  O'Connor,  the  firm 
name  was  usually  written  George  E.  O'Connor,  adminis- 
trator for  the  estate  of  John  O'Connor,  deceased.  (7)  That 
during  said  time,  and  after  said  John  O'Connor's  decease, 
the  defendant  W.  H.  SiubbingSy  who  resided  at  or  near  Chi-' 
cago,  continued  to  furnish  money  and  credit  to  said  firm 
and  business  carried  on  by  George  E.  O'Connor,  adminis- 
trator, etc.  (8)  That  no  adjustment  or  settlement  of  said 
business  between  the  defendants  or  between  the  estate  of 
John  O'Connor  and  the  defendant  W.  H.  Stvhb^gB  was  had 
or  made  previous  to  the  commencement  of  this  action." 

The  remaining  findings  of  fact  relate  to  the  plaintiffs 
account  in  suit,  and  fix « the  balance  due  him  at  $693.99. 
No  mention  is  made  therein  of  the  note  in  suit,  but  the 
findings  rest  on  the  open  account,  including  the  portion 
thereof  for  which  the  note  was  given.  The  conclusions  of 
law  ^re  as  follows:  "(1)  That  the  defendant  W.  H.  Stub- 
lings  was  a  partner  to  and  with  John  O'Connor,  and  liable 
as  such  to  the  plaintiff.  (2)  That,  having  continued  said 
business,  or  permitted  the  same  to  be  continued,  after,  in 
all  respects  the  same  as  before,  the  decease  of  John  O'Con- 
nor, without  an  accounting  and,  settlement  with  the  estate 
of  the  deceased,  and  without  notice  to  plaintiff,  who  con- 
tinued dealing  with  the  firm,  the  defendant  StiMings^  lia- 
bility as  a  partner  to  plaintiff  was  and  is  continued.  (3)  The 
plaintiff  is  entitled  to  judgment  as  prayed  for  in  the  com- 
plaint." Judgment  was  thereupon  entered  for  plaintiff, 
against  both  defendants,  for  the  balance  thus  found  due 
him.    Defendant  Stulhings  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Alban  <&  Barnes^ 
attorneys,  and  Gahe  Bouck^  of  counsel,  and  oral  argument 
by  John,  Barnes  and  Gdbe  Bouck.    They  contended,  inter 
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alia^  that  the  receiving  of  part  of  the  profits  in  lieu  of  or 
in  addition  to  interest  does  not  make  the  parties  partners. 
Meehan  v.  Valentine,  145  U.  S.  624;  Wilson  v.  Edmonds, 
130  id.  472, 482;  Richardson  v.  Hughitt,  Y6  N.  T.  55 ;  Curry 
V.  Fowler,  87  id.  33 ;  Cassidy  v.  Hall,  97  id.  159 ;  Wilson 
Printing  Co.  v.  Bowker,  (C.  P.)  42  N.  Y.  St.  Rep.  34 ;  Waverly 
Bank  v.  Hall,  150  Pa.  St.  466;  Smith  v.  Knight,  71  111.  148; 
Williams  v.  Soutter,  7  lowa^  435,  446 ;  Boston  c6  C  S.  Co. 
V.  Smith,  13  E.  I.  27 ;  Horton  v.  New  Pass  Q.  &  S.  M.  Co.  21 
Nev.  184;  Nelm^  v.  McGraw,  93  Ala.  245;  Mollwo,  Ma/rsh 
&  Co.  V.  Court  of  Wards,  L.  E.  4  T.  C.  419,  435;  Badeley 
V.  Bank,  38  Ch.  Div.  238;  La  Flex  v.  Burss,  77  Wis.  538; 
Niclholaus  V.  Thielges,  50  id.  492;  Ford  v.  Smith,  27  id.  261'; 
Cooper  V.  Tappan,  9  id.  361. 

For  the  respondent  there  were  briefs  by  Zevi  J.  Billings, 
attorney,  and  Miller  (fk  MoCormich,  of  counsel,  and  oral 
argument  by  Mr.  Billings  and  Sam  S.  Miller. 

Lyon,  C.  J.  If  defendant  Stubbings  is  liable  in  this  ac- 
tion, he  is  so  liable  because  he  was  a  partner  with  John 
O'Connor,  during  his  lifetime,  in  the  Eagle  Eiver  business, 
and  allowed  the  business  to  be  continued  on  the  same  basis 
by  the  administrators  of  John  O'Connor's  estate  after  his" 
death.  We  havQ  no  case  here  for  the  application  of  the 
doctrine  of  estoppel  against  Stubbings  because  he  held  him- 
self out  to  plaintiff  as  a  partner  in  the  business.  The 
plaintiff  testified  he  was  told  by  John  O'Connor,  just  be- 
fore his  death,  that  Stubbings  had  an  interest  in  the  busi- 
ness, and  that  was  all.  If  plaintiff  was  a  competent  witness 
to  give  this  testimony  (which  counsel  for  Stubbings  deny) 
it  fails  to  prove  that  Stubbings  held  himself  out  to  plaintiff 
as  a  partner  with  O'Connor  in  the  Eagle  Eiver  business. 
It  does  not  appear  that  plaintiff  took  the  trouble  to  inquire 
of  Stubbings  or  any  other  person  what  that  interest  was, 
if  it  existed,  or  to  ascertain  whether  the  business  was  con- 
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tinned  on  the  same  basis  after  the  death  of  John  O'Con- 
nor ;  and  there  is  no  satisfactory  proof  that  plaintiff  relied 
upon  the  fact  that  Stubbings  was  a  partner  in  the  business 
when  he  gave  credit  to  John  O'Connor^  and,  after  his 
death,  to  his  administrators.  Hence  the  first  and  principal 
question  is.  Were  John  O'Connor  and  Stubbings  partners 
t7iter  se  in  the  Eagle  River  business  before  and  at  the  time 
of  the  death  of  John  O'Connor? 

Among  the  numerous  definitions  of  a  "partnership"  to 
be  found-  in  the  treatises  on  that  subject,  many  of  which 
definitions  are  collected  in  1  Lindl.  Partn.  2,  and  in  17 
Am.  &  Eng.  Ency.  of  Law,-  828,  we  think  the  definition 
formulated  by  Mr.  Bates  in  his  late  work  on  that  subject 
is  as  accurate  and  satisfactory  as  any  we  have  seen.  This 
definition  seems  to  be  preferred  by  the  learned  writer  of 
the  article  entitled  "  Partnership "  in  such  encyclopaedia. 
It  is  as  follows :  "  A  partnership  is  the  contract  relation 
subsisting  between  persons  who  have  combined  their  prop- 
erty, labor,  and  skill  in  an  enterprise  or  business,  as  prin- 
cipals, for  the  purpose  of  joint  profit."  1  Bates,  Partn. 
§  1.  It  is  said  by  Mr.  Lindley  that  "  partnership,  although 
often  called  a  contract,  is  in  truth  the  result  of  a  contract  ; 
the  relations  which  subsist  between  persons  who  have  agreed 
to  share  the  profits  of  some  business,  rather  than  the  agree- 
ment to  share  such  profits."  1  Lindl.  Partn.  2.  Hence  it 
is  not  essential  to  the  existence  of  a  partnership  that  it  be 
so  denominated  in  the  contract  of  the  parties ;  nor  is  it 
necessarily  fatal  thereto  if  the  parties  declare  in  such  con- 
tract that  they  do  not  intend  to  become  partners.  The 
real  inquiry  always  is,  Have  the  parties  by  their  contract 
combined  their  property,  labor,  or  skill  in  an  enterprise  or 
business,  as  principals,  for  the  purpose  of  joint  profit?  If 
they  have  done  so,  they  are  partners  in  that  business  or 
enterprise,  no  matter  how  earnestly  they  may  protest  they 
are  not,  or  how  distant  the  formation  of  a  partnership  was 
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from  their  minds.  The  terms  of  their  contract  given,  the 
law  steps  in  and  declares  what  their  relations  are  to  the 
•enterprise  or  business  and  to  each  other. 

The  learned  counsel  for  Stubbings  contends  that  only  the 
.agreement  of  April  10,  1889,  can  be  considered  in  deter- 
mining the  question  of  partnership.  This  alone  of  the  two 
agreements  above  mentioned  is  set  out  and  relied  upon  in 
the  complaint  to  establish  a  partnership  between  Stubbings 
and  John  O'Connor.  While  we  think  the  same  effect  should 
be  given  to  both  contracts,  construed  together,  that  should 
be  given  to  the  contract  of  April  10,  1889,  excluding  the 
other,  we  are  willing  to  adopt  the  view  of  counsel,  and  con- 
fine ourselves  to  giying  construction  to  the  latest  contract. 
That  instrument  in  form  fixes  the  amount  of  money  loaned 
by  Stubiings  to  John  O'Connor  at  the  sum  of  $14,611.50, 
and  binds  the  latter  to  repay  it  in  five  years,  with  ten  per 
-cent,  interest,  payabje  annually.  The  instrument  recites 
that  O'Connor  is  engaged  in  carrying  on  a  general  mer- 
-chandise  business  in  Eagle  Biver,  and  provides  that  he  shall 
pay  Stuhbings  one  half  of  the  net  profits  of  such  business; 
that  O'Connor  shall  keep  correct  account  books  of  the  busi- 
ness, which  shall  be  open  at  all  times  to  the  inspection  of 
Sttcbbings  or  his  agent ;  and  that  during  five  years  the  stock 
of  goods  in  the  business  shall  not  be  sold  in  bulk  without 
the  consent  of  both  parties  thereto.  It  will  be  observed 
that  this  agreement  does  not  specify  what  O'Connor  had 
done  or  should  do  with  the  $14,611,50,  nor  the  considera- 
tion for  the  stipulation  to  give  St/ubbvngs  one  half  of  the 
net  profits  of  the  business.  Such  share  of  the  profits  could 
not  have  been  given  as  additional  interest,  because  the 
4igreement  provided  for  paying  him  the  highest  legal  rate 
•of  interest  in  this  state,  independently  of  the  profits. 
Neither  was  it  for  services  in  the  business,  for  Stubbings 
•did  not  stipulate  to  perform  services  therein.    The  conclu- 
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sion  is  almost  irresistible  that  it  was  inserted  to  fix  the  pro- 
portionate share  of  StiMinga  in  the  business. 

It  will  also  be  observed  that  in  the  contract  of  April  10th 
Stubbings  did  not  agree  to  make  any  further  loans  or  ad- 
vances to  O'Connor ;  neither  does  it  contain  any  provision 
that  O'Connor  should  be  responsible  therefor  should  any 
further  advances  be  made.  Stubbings  made  further  ad- 
vances, however,  for  the  benefit  of  the  business,  and  it  does 
not  appear  that  any  time  was  fixed  for  repayment  thereof, 
or  that  he  demanded  any  voucher  or  security  therefor.  It 
is  not  reasonable  to  believe  that  he  would  thus  have  parted 
with  his  money  if  he  was  not  interested  with  O'Connor  in 
the  business  as  a  principal. 

Moreover,  the  letters  of  Stubbings  in  evidence  show  that 
the  proposition  to  start  the  business  at  Eagle  Eiver  was 
first  made  by  him ;  that  he  purchased  much  stock  for  the 
store;  that  he  advised,  if  he  did  not  dictate,  of  whom 
O'Connor  should  make  purchases,  as  well  as  prices  and 
terms ;  that  he  arranged  for  credits ;  and  that  he  carefully 
watched  and  freely  interfered  with  all  the  details  of  the 
business,  so  far  as  he  could  obtain  knowledge  of  those  de- 
tails by  persistent  requests  to  the  O'Connors  to  furnish 
him  detailed  information  thereof.  In  short,  he  exercised 
an  influence  in,  and  assumed  a  control  over,  the  manage- 
ment of  the  business  (which  was  acquiesced  in  by  the 
O'Connors)  entirely  incompatible  with  the  idea  that  he 
was  merely  a  creditor  of  O'Connor  for  the  amount  of  his 
advances  and  interest  thereon,  which  can  only  be  satisfac- 
torily accounted  for  on  the  theory  that  he  was  handling 
and  directing  his  own  business. 

The  foregoing  considerations  impel  our  minds  to  the  con- 
clusion that,  under  the  contract  of  April  10th,  Stubbings 
and  John  O'Connor  combined  their  property,  labor,  and 
skill  in  the  Eagle  Eiver  businesses  principals,  and  of  course 
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they  did  so  for  their  joint  profit,  for  the  contract  gives 
each  one  half  the  net  profits.  This  makes  them  partners 
in  the  business,  within  the  rule  above  stated.  The  contract 
is  strikingly  like  that  under  consideration  in  Rosenjidd  v. 
Saightj  53  Wis.  260,  whiqb  this  court  held  created  a  part- 
nership relation  between  the  parties  to  it. 

The  fact  that  the  business  was  conducted  in  the  name  of 
John  O'Connor,  and,  after  his  death,  in  the  name  of  the  ad- 
ministrator of  his  estate,  and  the  further  fact  that  in  Shch- 
hings^  letters  to  each  of  them  the  business  was  usually 
referred  to  as  "  your  business,"  are  not  significant,  for  it 
appears  that,  for  reasons  satisfactory  to  himself,  Stubbings 
desired  that  his  connection  with  the  business  should  be 
kept  secret. 

The  finding  that  the  business  was  continued  after  the 
death  of  John  O'Connor  in  the  name  of  his  administrators, 
or  one  of  them,  with  full  knowledge  and  permission  of 
StubbingSj  and  was  conducted  in  all  respects  as  before,  with- 
out any  notice  to  the  contrary  or  adjustment  of  the  part- 
nership business,  and  that  Stubbings  continued  to  make 
advances  to  carry  it  on,  are  fully  sustained  by  the  proofs. 
It  requires  no  argument  to  show  that  in  such  case  the  lia- 
bility of  Stvhbings  as  a  partner  is  continued. 

The  findings  of  the  court  are  criticised  because  they  ig- 
nore the  note  sued  upon  and  go  upon  the  open  account 
of  plaintiff  alone.  The  note  was  given  for  a  part  of  such 
account,  but  it  is  not  a  payment  thereof.  The  note  was 
brought  into  court,  and  the  defendants  are  not  prejudiced 
because  the  findings  and  judgment  rest  upon  the  original 
account  rather  than  upon  the  note.  A  computation  shows 
that  no  interest  was  allowed  on  the  account ;  hence  the 
judgment  is  more  favorable  to  defendants  than  it  would 
have  been  had  it  been  upon  the  note. 

By  the  Cov/rt —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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The  Town  of  Eagle  River  vs.  Oneida  County. 

The  Town  of  Eagle  Rivee,  Respondent,  vs.  Oneida  County, 

Appellant. 

October  f  —  October  17, 1S9S. 

Counties:  Employment  of  attorney  through  agency  of  toum:  Action  to 
9et  aside  taxes:  Real  party  in  interest 

In  an  action  against  a  county  to  set  aside  certain  taxes,  two  items  of 
.  which  were  to  pay  indebtedness  of  a  town,  there  was  a  judgment 
setting  aside  said  items  and  sustaining  the  others,  and  giving  costs 
against  the  county.  The  county  appealed  from  the  part  of  the 
judgment  against  it»  and  the  plaintiffs  also  appealed.  The  county 
board  authorized  said  town  to  employ  an  attorney  to  take  entire 
charge  of  the  cause  in  the  supreme  court'  The  town  did  so,  and 
paid  his  fees  and  disbursements.  Hddy  that  the  county  was  the 
real  party  in  interest  in  the  action ;  that  it  had  power  to  employ,  or 
to  authorize  the  town  to  employ  for  it,  counsel  to  attend  to  the 
cause  in  the  supreme  court ;  and  that  it  was  liable  to  reimburse  the 
town  for  said  expenditures.  Sea  762,  R  Si  (requiring  the  district 
attorney  to  prosecute  or  defend  all  actions  in  which  the  county  is 
interested  or  a  party,  "in  the  circuit  court " ),  is  not  applicable; 

APPEAL  from  the  Circuit  Court  for  Oneida  County. 

The  plaintiflf  town  appealed  to  the*  circuit  court  from  the 
action  of  the  county  board  of  Oneida  county  in  disallowing 
a  bill  for  attorney's  fees  and  disbursements  paid  by  said 
town  and  presented  by  it  for  audit  to  said  county  board. 
The  cause  was  tried  by  the  court  without  a  jury.  The  facts 
are  stated  in  the  opinion.  The  defendant  appeals  from  a 
judgment  in  favor  of  the  plaintiflf  for  the  amount  of  said 
bill,  with  costs. 

Sam  S.  Millery  for  the  appellant,  contended  that  the  judg- 
ment should  be  reversed  because  the  facts  show  no  liability 
on  the  part  of  the  county  to  pay  the  claim ;  because  the 
plaintiflf  voluntarily  paid  the  money  without  being  requested 
to  do  so  by  the  county ;  and  because  it  is  not  equitable,  the 
debt  being  equitably  that  of  the  town,  and  it  having  pre- 
cluded the  county  from  auditing  the  claim. 
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For  the  respondent  there  was  a  brief  by  Neal  Brown  and 
Z.  A,  Pradt^  and  oral  argument  by  L.  J.  BUlings  and  Need 
Brown.  They  cited  McCrary  v.  Buddicky  33  Iowa,  521 ; 
Meohem,  Agency,  601. 

Obton,  J.  The  facts  of  this  case  are  extremely  meager, 
and  are  very  much  left  to  inference  or  intendment.  There 
is  no  bill  of  exceptions,  and  the  only  question  presented  is 
whether  the  findings  of  the  court  support  the  judgment. 
What  little  record  we  have  here  would  seem  to  imply, 
rather  than  state,  that  there  were  two  actions  in  the  cir- 
cuit court  of  Brown  county,  in  one  of  which  one  G.  C. 
Hixon  and  others  were  plaintiffs,  and  in  the  other  Walter 
A.  Scott,  as  trustee,  was  plaintiff,  against  the  county  of 
Oneida  and  others  as  defendants,  for  the  purpose  of  setting 
aside  certain  illegal  taxes,  two  items  of  which  were  to  pay 
certain  indebtedness  of  the  town  of  Eagle  Biver.  Tho  cir- 
cuit court  found  that  said  two  items  were  illegal  and  void, 
and  judgment  was  rendered  against  the  county  in  both 
cases,  and  for  costs.  The  county  appealed  from  those  parts 
of  the  judgments  which  set  aside  said  two  items  of  the 
taxes,  and  which  gave  costs  to  the  plaintiffs. 

The  other  facts  are  in  the  findings:  First  "By  resolu- 
tion of  the  cpunty  board  of  said  county,  dated  June  10, 
1891,  the  town  of  Eagle  Biver^  the  plaintiff  herein,  was  au- 
thorized to  employ  attorneys  to  take  entire  charge' in  the 
supreme  court "  (of  said  causes).  It  seems  that  the  plaint- 
iffs in  said  actions  also  appealed  from  those  parts'  of  the 
judgment  which  were  adverse  to  them,  to  the  supreme 
court.  Second,  "By  virtue  of  said  resolution,  and  pur- 
suant thereto,  the  plaintiff  town  assumed  such  charge,  and 
employed  L.  J.  Billings,  Esq.,  attorney,  to  prosecute  said 
appeals  in  the  supreme  court."  Third.  On  said  appeals 
the  said  judgments  were  reversed,  and  the  validity  of  the 
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taxes  and  of  said  items  thereof  was  sustained.  Fourth. 
An  itemized  bill  of  the  fees,  costs,  and  disbursements  of 
said  attorney  in  said  cases,  together  with  a  report  of  the- 
proceedings,  were  made  and  presented  to  said  plaintiff 
town  for  payment,  as  a  charge  against  said  county  defend- 
ant, and  ^aid  town  allowed  and  paid  the  same.  Fifth. 
Thereafter,  on  the  28th  day  of  November,  1892,  the  plaint-, 
iff  town  presented  said  account  so  paid,  with  the  report,  to- 
the  county  board  of  the  defendant  county,  for  allowance 
and  payment,  and  said  board  wholly  disallowed  the  same^ 
The  said  town  appealed  from  said  order  of  disallowance  to- 
the  circuit  court. 

The  conclusion  of  law  was  that  the  plaintiff  is  entitled  to- 
recover  against  the  defendant  the  sum  of  $565.75,  accord- 
ing to  said  account  so  allowed  and  paid  by  the  plaintiff  as- 
aforesaid;  and  judgment  was  rendered  for  the  same,  with 
interest  and  costs,  and  the  county  defendant  has  appealed 
therefrom  to  this  court. 

The  first  contention  of  the  learned  counsel  of  the  appel- 
lant is  that  the  county  had  no  interest  in  the  suits,  but  the 
town  was  the  real  party  in  interest.  The  town  may  have 
been  incidentally  interested  in  those  two  items  oithe  taxes. 
All  the  taxes  were  sustained  except  those  two  items,  and 
the  plaintiffs  in  the  actions  appealed  also.  It  follows  that 
the  county  had  the  main  interest  in  the  suits.  But  the 
county  is  the  party  to  be  sued  in  such  a  case,  as  the  real 
party  in  interest,  and  the  town  could  not  be  made  a  party. 
The  duly  of  defending  the  actions  was  on  the  county  alone, 
and  the  county  is  liable  for  the  costs  in  case  of  defeat. 

Second,  it  is  contended  that  it  was  the  duty  of  the  dis- 
trict attorney  to  attend  to  the  suits,  and  the  county  is  not 
authorized  to  employ  other  attorneys.  The  statute  (sec. 
762,  E.  S.)  is  cited  to  this  point.  That  statute  makes  it  the 
duty  of  the  district  attorney  "  to  prosecute  or  defend  all 
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actions,  civil  or  criminal,  in  whict  the  state  or  county  is 
interested  or  a  party,  m  the  circuit  ccturty    These  cases 
were  in  the  supreme  court,  and  the  statute  is  not  applica- 
ble.   It  would  seem  to  be  a  duty,  from  necessity,  for  a 
county  to  employ  legal  counsel  to  attend  to  cases  against 
it  in  the  supreme  court.    It  has  the  legal  capacity  to  sua 
and  be  sued,  and  to  appeal  to  the  supreme  court,  and  it  is 
its  duty,  by  implication,  when  it  has  a  case  pending  in  the 
supreme  court,  to  attend  to  it  and  see  that  it  is  properly 
presented  to  that  court ;  and  connected  with  such  a  duty 
it  must  have  the  power  to  employ  legal  counsel  for  such 
purpose,  and  if  he  has  such  power  it  must  have  the  power 
to  direct  or  authorize  some  one  to  employ  such  counsel  for 
and  on  its  behalf.    Municipal  corporations,  as  well  as  oth- 
ers, must  act  through  agents.     Here  it  authorized  the  town 
to  act  as  its  agent  in  employing  counsel  to  attend  to  these 
cases  in  the  supreme  court.   The  town  accepted  this  agency, 
and  not  only  employed  counsel  but  paid  his  fees  and  dis- 
bursements,   the  town,  being  incidentally  interested,  might 
well  accept  such  an  agency.    It  cost  the  town  $565.75, 
which  it  expended  in  this  business  of  the  county,  and  there 
is  an  implied  liability  of  the  county  to  reimburse  the  town. 
But,  even  if  this  power  was  doubtful,  it  was  an  executed 
contract,  and  for  the  benefit  of  the  county,  and  the  town 
has  expended  this  amount  for  the  benefit  of  the  county, 
and  the  county  is  equitably  estopped  from  now  denying  its 
liability.    The  appeals  were  successful,  and  the  county  was 
benefited  by  the  care  and  labor  it  authorized  and  employed 
the  town  to  expend  and  bestow  in  this  business.    But  we 
do  not  think  th^  power  was  wanting. 

The  judgment  appears  to  be  just  and  fair,  and  there  does 
not  appear  to  be  any  legal  error  in  the  record.  The  find- 
ings clearly  support  the  judgment. 

By  the  Court —  The  jddgment  of  the  circuit  court  is  af- 
firmed. 
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Pewaukee  Milling  Ca  vs.  Howitt 

Pbwatjzbe  Milling  Company,  Appellant,  vs.  Howrrr,  Re- 
spondent. 

October  S  —  October  17, 189S. 

Landlord  and  tenant:  Covenant  to  make  improvements:  Notice  to  cor- 
poration: Duty  of  lessee:  Measure  of  damages, 

1.  In  a  lease  of  a  mill  the  lessor,  a  corporation,  covenanted  to  put  in  a 

water  wheel  of  not  less  than  fifty  horse  power  ''if  required  by  the 
lessee."  Held,  that  it  was  not  necessary  that  a  formal  notice  should 
be  given  to  the  board  of  directors  of  the  corporation  that  the  wheel 
was  required,  but  it  was  enough  that  a  request  therefor  was  made 
of  its  officers  in  charge  of  the  business. 

2,  The  lessor  having  failed  to  perform  the  covenant,  but  having  put  in 

a  wheel  which  did  not  furnish  more  than  thirty  horse  power,  the 
lessee  was  not  bound,  in  order  to  lessen  his  damages,  to  put  in  a 
new  wheel  or  to  reset  or  alter  the  one  put  in  so  that  it  would  fur- 
nish more  power.   Poposkey  v.  Munkwitz,  68  Wis.  881,  distinguished. 

8.  The  lessee  had  the  right  to  continue  in  possession  and  pay  rent  and 
hold  the  lessor  responsible  for  the  damages  resulting  from  its  fail- 
ure to  perform  the  covenant,  if  he  did  not  acquiesce^  or  accept 
the  wheel  so  put  in  as  a  performanca 

4.  It  not  appearing  that  the  lessee  had  a  like  business  already  built  up 
which  might  serve  as  a  basis  for  the  allowance  of  prospective 
profits,  the  measure  of  damages  was  the  difference  between  the 
rental  value  of  the  premises  with  the  specified  wheel  and  their 
rental  value  with  the  wheel  actually  put  in. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

This  action  was  brought,  on  the  covenant  in  a  lease  for 
the  payment  of  rent  to  the  plaintiff  by  the  defendant  for  a 
certain  grist  mill  leased  by  the  former  to  the  latter  for 
three  years  at  the  rate  of  $900  for  the  first  year,  $1,000  for 
the  second,  and  $1,200  for  the  third  year,  the  plaintiff 
"  agreeing  to  put  in  a  water  wheel  of  not  less  than  fifty 
horse  power  within  ninety  days  from  March  1,  1888,  if  re-  ^ 
quired  "  by  the  lessee,  the  defendant.    The  defense  by  way    .'  '^> 

of  counterclaim  was  that  the  defendant  required  the  wheel  t 

to  be  put  in  as  provided  in  the  lease ;  that  the  plaintiff  did  ^ 
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cause  one  to  be  put  in  within  the  specified  time,  but  it  had 
failed  to  furnish  more  than  twenty-five  horse  power,  and 
often  not  more  than  fifteen,  with  which  to  run  the  mill ; 
that  the  defendant  frequently  and  continuously  protested 
and  complained  of  such  failure ;  that  by  reason  thereof  the 
defendant  had  been  damaged  in  the  sum  of  $3,000. 

Evidence  was  produced  on  the  part  of  the  defendant 
tending  to  show  that  he  went  into  possession  of  the  mill 
March  1,  1888,  and  within  thirty  days  thereafter  he  de- 
manded the  wheel  provided  for  by  the  lease,  of  Jameson 
and  Sawyer,  two  of  the  parties,  the  former  a  director  and 
vice  president,  and  the  latter  the  secretary,  of  the  plaintiff, 
with  whom  he  negotiated  the  lease,  and  who  had  charge  of 
the  rent  accounts  for  the  plaintiff;  that  the  wheel  was 
afterwards  put  in  by  one  Blodgett,  doing  the  work^  under 
a  contract  with  the  plaintiff  to  complete  it  to  the  satisfac- 
tion of  the  defendant,  the  lessee ;  but  it  did  not  appear  that 
the  defendant  had  knowledge  of  the  terms  of  this  contract ; 
that  the  wheel  did  not  furnish  more  than  twenty-five  or 
thirty  horse  power,  and  part  of  the  time  much  less,  and 
that  the  defendant  notified  Sawyer  and  Jameson  that  the 
wheel  was  not  proper;  that  it  was  not  set  right,  and  that 
the  water  discharge  was  Hot  right ;  that,  after  it  was  put 
in,  the  defendant  informed  Jameson  that  the  wheel  ran 
well,  but  at  the  same  time  told  him  that  he  thought  there 
was  something  deficient  about  the  wheel,  that  there  was 
not  enough  wheel  pit  under  it,  or  it  was  set  too  low ;  that 
the  defendant  was  not  an  expert  in  respect  to  wheels ;  that 
the  wheel  did  not  give  any  more  power  with  full  gate  than 
half  gate,  but  apparently  loss,  and  that  there  was  no  lack 
of  water.  An  expert  testified  that  the  wheel  would  give 
the  required  amount  of  power  if  properly  set,  and  that  the 
-  "  space  below  the  wheel  for  the  discharge  of  water  was  only 
^  two  feet,  and  lacked  four  feet  of  being  suflScient;  that  the 

^»-  ^  water  could  not  escape  fast  enough,  causing  the  wheel  to 
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work  in  dead  water,  and  that  in  consequence  it  lost  fifty 
per  cent,  of  its  power.  The  defendant  testified  that  after 
the  wheel  was  put  in  he  saw  there  was  something  the  mat- 
ter, but  could  not  tell  what  it  was;  that  he  judged  it  was 
not  set  right.  ^^  I  said  I  had  not  had  experience  enough  to 
say.    Did  not  know  exactly  what  I  wanted  to  have  done." 

Evidence  was  given  tending  to  show  that  the  difference 
in  the  rental  value,  in  consequence  of  the  diminution  of 
power  from  fifty  to  twenty-five  horse  power,  was  sixty  per 
cent. ;  that,  if  worth  $3,000  for  three  years,  a  twenty-five 
horse  power  would  be  worth  fifty  per  cent,  more  with  fifty 
horse  powei .  There  had  been  considerable  evidence  given 
to  show  the  prospective  profits  of  operating  the  mill  with 
fifty  horse  power  over  the  profits  that  would  be  derived 
with  twenty-five  horse  power,  but  the  court  finally  held 
that  the  proper  rule  of  damages  was  the  difference  in  rental 
value  per  annum. 

On  the  part  of  the  plaintiff  evidence  was  given  to  rebut 
the  defendant's  case,  and  tending  to  show  that  the  defend- 
ant was  to  oversee  the  putting  in  of  the  wheel ;  that  he 
had  made  no  complaint  about  the  wheel,  and  that  a  month 
or  more  after  it  was  put  in  the  plaintiff  paid  Blodgett  for 
the  wheel,  and  that  the  wheel  could  have  been  taken  down 
and  properly  reset  at  an  approximate  expense  of  $200  aside 
from  delay  caused  by  shutting  down.  It  was  also  claimed 
that  the  defendant,  by  failing  to  complain  of  the  wheel  be- 
fore plaintiff  paid  Blodgett,  and  by  making  subsequent 
payments  of  rent,  had  lost  the  right  by  acquiescence  to  com- 
plain of  the  wheel. 

The  circuit  court  ruled  that  it  was  suflScient  if  the  jury 
found  from  the  evidence  that  defendant  substantially  in- 
formed the  oflScers  of  the  plaintiff  that  he  wanted  the 
wheel  put  in ;  that  it  was  not  necessary  that  he  should  use 
the  word  "  require  "  or  "  demand,"  and  that  the  request 
need  not  be  in  writing;  that  if  the  defendant  did  commu- 
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nicate  to  the  officers  of  the  plaintiff  his  desire  to  have  the 
wheel  put  in,  it  was  sufficient;  that  the  lease  required  it 
to  be  put  in  properly;  that  the  company  was  bound  to  set 
it  properly  for  the  purpose  for  which  it  was  to  be  used, 
and  submitted  the  question  whether  this  requirement  had 
been  complied  with;  also  that  the  defendant,  if  he  had 
knowledge  of  the  subject,  might  acquiesce  in  the  wh^el, 
and  accept  it  as  a  sufficient  compliance  of  the  lease,  and 
be  bound  by  it,  but  if  the  defendant  had  no  particular 
knowledge  of  wheels,  not  knowing  its  defects  or  being 
capable  of  judging  them,  he  was  not  bound  by  any  acqui- 
escence; that  he  might  pay  the  full  amount  of  rent  as  it 
came  due  under  the  lease,  and  still  recover  damages  which 
the  jury  might  find  he  had  sustained  by  reason  of  any  de- 
fault on  the  part  of  the  plaintiff.  The  circuit  court  with- 
drew from  the  jury  all  testimony  in  regard  to  profits  or 
loss  of  profits  as  affecting  the  question  of  damages,  and  in- 
structed the  jury  that  the  rule  of  damages  vras  the  differ- 
ence in  the  rental  value  of  the  mill  between  a  fifty  horse 
power  wheel,  and,  say,  a  twenty-five  or  thirty  horse  power,, 
as  they  might  find  the  fact  from  the  evidence,  and  that 
they  were  only  to  consider  the  testimony  in  regard  to  the 
rental  value  of  the  mill. 

The  jury  assessed  the  defendant's  damages  at  $1,680, 
being  $680  in  excess  of  the  plaintiff's  demand.  The  plaint- 
iff moved  for  a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  law  and  evidence,  and  for  misdirection  of 
the  circuit  judge  in  the  respects  above  mentioned.  The^ 
court  denied  the  motion,  and  the  defendant  had  judgment 
on  the  verdict  for  his  damages  and  costs,  from  which  the 
plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Haight  cfe  Pierce, 

and  oral  argument  by  T.  W.  Haight    To  the  point  that 

the  setoff  or  recoupment  should  be  limited  to  the  amount 

for  which  defendant  might  have  had  the  wheel  reset  so  as 
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to  develop  the  required  power,  th  y  cited  3  Suth.  Dam. 
(2d  ed.),  sec.  873,  and  cases  cited ;  Vamer  v.  EicCy  39  Ark. 
344;  Leioia  v.  Pepin^  33  La.  Ann.  1417;  Poposkeyv.  Munk- 
witZy  68  Wis.  331-3;  YouTig  v.  BurhcmSy  SO  id.  438,  442; 
Cook  V.  Soule,  56  N.  T.  420. 

For  the  respondent  there  was  a  brief  by  Hyan  <&  Mertanj 
and  oral  argument  by  T.  E.  Ryan. 

PiNNBY,  J.  1.  The  meaning  which  appellant's  counsel 
contend  should  be  given  to  the  provision  in  the  lease,  the 
plaintiff  agreeing  to  put  in  a  water  wheel  of  not  less  than 
fifty  horse  power,  "  if  required  by  the  lessee,"  to  the  effect 
that  a  formal  notice  that  the  wheel  was  required  should 
have  been  given  to  the  board  of  directors,  inasmuch  as  it 
did  not  appear  that  any  delegation  of  authority  had  been 
made  to  any  one  to  receive  such  notice,  is  too  narrow  and 
technical  The  defendant  had  a  right,  at  his  option,  to 
have  a  new  wheel  of  the  described  power  put  in  the  mill. 
The  plaintiff  is  a  manufacturing  corporation,  and  request 
was  made  to  its  vice  president  and  secretary  to  put  in  the 
wheel.  This  is  clear  from  the  evidence  and  from  the  con- 
tract they  made  with  Blodgett  to  put  in  a  wheel,  etc.,  "  to 
the  satisfaction  of  Mr,  Howitt,  lessee  of  the  mill."  The 
transaction  of  business  with  such  a  corporation  does  not  re- 
quire any  such  formality  and  strictness  as  that  insisted  on. 
It  is  enough  that  the  request  was  made  of  its  officers  in 
charge  of  its  business.  The  charge  of  the  court  on  this 
subject  was  manifestly  correct,  and  the  defendant's  request 
made  it  the  legal  duty  of  the  corporation  plaintiff  to  put  in 
the  specified  wheel  and  see  to  it  that  it  met  the  require- 
ments of  the  covenant.  There  is  nothing  ambiguous  in  the 
covenant,  and  parol  evidence  to  show  why  it  was  inserted 
in  the  lease  was  properly  excluded. 

2.  It  is  contended  that  upon  the  refusal  or  neglect  of  a 
lessor  to  repair  on  receiving  notice,  the  lessee  is  entitled  to 
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do  SO  at  the  former's  expense,  and  that  such  is  his  duty 
where  it  may  be  done  at  trifling  expense;  that  he  cannot 
neglect  it  and  recover  greater  damages,  sujBFered  in  conse- 
quence of  the  premises  remaining  out  of  repair,  than  such 
repairs  would  cost.  Suth.  Dam.  §  873,  and  cases  cited  in  note. 
We  do  not  think  the  present  case  falls  within  the  rule  in- 
voked. The  case  is  not  the  ordinary  one  of  repairs  which 
might  be  made  at  trifling  expense,  but,  instead,  an  express 
covenant  to  reconstruct  and  enlarge  the  capacity  of  the 
mill  by  building  over  or  substituting  a  new  motive  power, 
involving  the  skill  and  knowledge  of  experts  in  hydraulics 
and  mill  building,  in  respect  to  which  the  defendant,  it  is 
shown,  had  no  special  experience  or  skill.  Failure  on  the 
part  of  the  lessor  plaintiff  to  perform  its  covenant  in  this 
respect  could  not  have  the  effect  to  impose  upon  the  lessee 
the  risk  of  success  or  failure  in  putting  in  or  setting  a  new 
wheel,  a  risk  which  might  involve  the  lessee  in  uncertainty 
of  result  and  damage  to  the  mill  or  power,  and  consequent 
risk  and  loss.  The  burden  is  one  which  the  lessor  had  ex- 
pressly taken  upon  itself,  and  which  it  was  in  every  respect 
proper  it  should  bear.  Therefore  the  defendant  was  not 
bound  to  put  in  a  new  wheel,  the  expense  of  which  it  seems 
was  about  $800,  or  to  reset  or  alter  the  one  put  in,  or  its 
surroundings,  the  doing  of  which  the  evidence  tends  to  show 
would  cost  not  less  than  $200.  For  a  failure  on  the  part  of 
the  plaintiff  in  these  respects  the  defendant  is  entitled  to 
recover  the  consequent  damages.  The  case  is  clearly  dis- 
tinguishable from  those  cited  and  relied  on  by  the  plaintiff's 
counsel.  Myers  v.  Bums^  35  K  Y.  269, 272 ;  Cook  v,  Soule^ 
56  N.  T.  420,  423;  Hexter  v.  Knox,  63  N.  T.  561.  The  de- 
fendant had  a  right  to  continue  in  possession  and  pay  the 
rent  and  hold  the  plaintiff  responsible  for  the  damages  suf- 
fered in  consequence  of  its  failure  to  perform  its  covenant, 
if  he  did  nothing  to  acquiesce  in  the  work  of  putting  in  the 
wheel  as  a  satisfaction  of  the  covenant;  and  mere  payment 
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of  rent  would  not  be  such  acquiescence,  as  the  covenant  to 
pay  rent  on  the  one  hand,  and  put  in  the  required  wheel  on 
the  other,  were  independent  covenants.  Toungv.  BurhanSj 
80  Wis.  438;  Pryor  v.  Foster^  130  N.  Y.  178;  Dennisan  v. 
Gr(yve,  52  N.  J.  Law,  144 ;  Cook  v,  Sotile,  56  N.  T.  420 ;  £^ex- 
ier  v.  Knox,  63  N.  Y.  561;  Lunn  v.  Gage,  37  111.  19.  The 
case  is  analogous  to  that  of  Hinckley  v,  Beckwith,  13  Wis.  31, 
in  svhich,  as  in  this,  the  cost  of  the  work  required  of  the 
lessor  was  not  trifling  or  inconsiderable.  In  that  case  it  is 
stated  by  Cole,  J.,  that  *'  the  evidence  shows  that  the  injury 
to  the  engine  was  serious,  and  it  is  questionable  whether  it 
could  have  been  easily  repaired.  Certainly  it  would  have 
taken  some  time  to  repair  it,  and  there  were  only  two  months 
of  the  lease  unexpired ; "  and  the  decision  in  that  case  is 
not  in  conflict  with  the  rule  relied  on  by  the  defendant. 
3  Suth.  Dam.  §  873,  and  cases  cited  in  note.  We  are  there- 
fore of  the  opinion  that  the  defendant  was  under  no  obliga- 
tion to  put  in  the  wheel,  or  to  attempt  to  reset  it  or  alter 
its  surroundings,  but  might,  without  so  doing,  recover  his 
full  damages  by  reason  of  the  plaintiff's  failure  to  perform 
its  covenant.  The  case  is  clearly  distinguishable  from 
Poposkey  v.  Munkwitz,  68  Wis.  331,  which  occurred  in  the 
city  of  Milwaukee,  where  the  lessee  had  been  evicted,  and 
it  was  reasonable  to  suppose  he  might  readily  rent  another 
store  wherein  to  carry  on  his  business,  and  that  in  good 
faith  he  should  have  attempted  to  do  so.  Failure  on  the 
part  of  the  plaintiff  to  keep  its  covenant  did  not  amount  to 
an  eviction,  and,  if  it  did,  it  would  be  unreasonable  to  sup- 
pose that  the  lessee  could  get  another  mill  in  which  to  carry 
on  his  business,  without  changing  his  residence. 

3.  Inasmuch  as  the  payment  of  rent  by  the  defendant 
was  not^r  ae  evidence  of  acquiescence  in  or  acceptance  of 
the  wheel  as  a  compliance  by  the  plaintiff  with  its  covenant, 
the  foregoing  considerations  show  that  continued  use  of 
the  mill  would  not  be  available  as  such,  for  the  defendant 
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might,  notwithstanding,  sue  upon  the  covenant  and  claim 
damages  for  its  nonperformance.  In  view  of  the  evidence 
and  what  the  defendant  told  Jameson,  the  plaintiffs  vice 
president,  that  the  wheel  ran  well,  but  he  thought  there 
was  something  deficient  about  it,  that  there  was  not  enough 
wheel  pit  under  it,  and  that  it  did  not  seem  to  run  under  a 
full  head  as  it  ought  to ;  and  of  the  testimony  of  Jameson 
and  others  on  that  subject, — ^we  cannot  think  that  the 
plaintiff  was  prejudiced  by  the  instructions  of  the  circuit 
court  on  the  subject  of  acquiescence  or  satisfaction  with  the 
wheel. 

4.  The  rule  of  damages  applied  to  the  case  by  the  circuit 
court  was  the  proper  one,  namely,  the  difference  between 
the  rental  value  of  the  premises  with  the  specified  wheel, 
and  their  rental  value  without  it.-  2  Suth.  Dam.  §  872 ; 
Cook  V.  Soide,  56  K  Y.  420 ;  and  cases  hereinbefore  cited. 
No  case  was  made  for  the  allowance  of  prospective  profits 
as  damages,  which  at  best  are  conjectural  and  uncertain, 
and  an  allowance  of  which  is  liable  to  operate  unjustly  and 
oppressively.  Wright  v.  Mulvaney^  78  Wis.  97;  Bierhaoh 
V.  Ooodyear  R,  Co.  54  Wis.  208 ;  Anderson  t).  Sloane^  72  Wis. 
566.  It  does  not  appear  that  the  defendant  had  a  like  busi- 
ness already  built  up  which  might  justly  serve  as  a  basis 
for  such  allowance,  and  the  court  very  properly  withdrew 
from  the  consideration  of  the  jur}'^  all  evidence  on  the  sub- 
ject of  profits  as  damages,  and  directed  the  assessment  of 
damages  on.  the  basis  of  difference  in  rental  value  of  the 
mill,  as  already  stated.  Poposkey  v.  Munkwitz^  68  Wis. 
322.  This  rule,  it  is  evident,  the  jury  followed,  and  there 
is  reason  to  think  that  it  was  more  favorable  to  the  plaintiff 
than  the  other.  There  was,  we  think,  sufficient  evidence 
before  the  jury  to  enable  them  to  apply  this  rule. 

It  follows  that  the  judgment  of  the  circuit  court  is  cor- 
rect, and  must  be  affirmed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 
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Vosburg  va  Putney, 


VoBBUBa,  Respondent,  vs.  Putney,  Appellant. 

October  S  —  October  17, 189S, 

AmauU  and  battery:  ExcUing  oauae  of  injury:  Aggravation  by  previotu 
disease:  Expert  testimony:  Instructions  to  jury, 

h  One  who  kicked  another  is  liable  for  an  injury  of  which  such  kick 
was  the  exciting  cause  and  which  was  its  natural  consequence, 
although  the  physical  condition  of  the  person  kicked  may  have 
aggravated  the  injury. 

2,  The  question  as  to  what  was  the  exciting  cause  of  an  injury  follow- 
ing a  kick  on  the  leg  of  a  person,  is  a  proper  subject  for  expert  tes- 
timony. 

8w  Defendant  having  testified  that  he  touched  plaintifiTs  son  with  his 
foot,  a  statement  in  the  .charge  to  the  jury  that  he  kicked  him  is 
not  ground  for  a  reversal. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

This  action  was  brought  to  recover  damages  for  an  assault 
and  battery  alleged  to  have  been  committed  by  defendant 
upon  Andrew  Vosburg,  the  minor  son  of  plaintiff,  which 
resulted  in  putting  plaintiff  to  great  trouble  and  expense 
in  and  about^nursing  and  attempting  to  heal  his  son  while 
suffering  from  the  injuries  thus  received,  and  while  disabled 
thereby,  and  subjecting  plaintiff  to  the  loss  of  services  of 
his  son.  The  injury  complained  of  was  committed  Febru- 
ary 20,  1891,  and  was  caused  by  a  kick  inflicted  by  defend- 
ant on  the  leg  of  Andrew  a  little  below  his  knee.  The 
transaction  occurred  in  a  schoolroom  in  Waukesha  during 
school  hours,  defendant  and  Andrew  both  being  pupils  in 
the  school.  Andrew  was  then  a  little  over  fourteen,  and 
defendant  a  little  less  than  twelve,  years  of  age. 

A  suit  for  the  same  assault  and  battery  was  brought  by 
Andrew  against  defendant,  and  has  been  twice  in  this  court 
on  appeals.  See  78  Wis.  84,  and  80  Wis.  623,  where  full 
statements  of  the  facts  out  of  which  this  action  arose  will 
be  found. 
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On  the  trial  of  the  present  action  the  court  refused  to 
direct  a  verdict  for  defendant.  The  jury  found  for  the 
plaintiff,  and  assessed  his  damages  at  $1,200.  A  motion  for 
a  new  trial  was  denied,  and  judgment  for  plaintiff  entered 
pursuant  to  the  verdict.  Defendant  appeals  from  the  judg- 
ment. 

T,  W.  Ilaight^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  By  an  <&  Mer- 
toTij  and  oral  argument  by  T.  K  Ryan. 

Lyon,  C  J.  1.  The  proofs  in  the  present  case  are  substan- 
tially the  same  as  in  the  case  of  Vosburg  v.  Putney^  78  Wis. 
84,  and  80  Wis.  523.  This  action  by  the  father  is  predi- 
cated upon  the  same  transaction,  proof  of  which  was  there 
held  sufficient  to  support  a  verdict  for  the  son.  Manifestly 
the  same  proof  will  support  a  verdict  for  the  father.  It 
was  not  error  to  refuse  to  direct  a  verdict  for  defendant. 

2.  The  court  refused  to  give  several  instructions  proposed 
on  behalf  of  defendant.  The  first  of  these  is  upon  the  sub- 
ject of  an  implied  license  to  defendant  to  kick  plaintiff. 
That  question  was  disposed  of  in  the  opinion  in  SO  Wis. 
523.  There  was  no  testimony  which  would  have  supported 
a  finding  that  there  existed  any  such  license.  Although 
the  court  submitted  the  question  to  the  jury,  it  was  unnec- 
essary, and  it  would  have  been  error  had  the  jury  deter- 
mined it  against  plaintiff.  The  second  and  third  proposed 
instructions  are  to  the  effect  that  if  the  disease  by  which 
Andrew  lost  the  use  of  his  leg  existed  in  the  leg  before  the 
injury  complained  of  was  inflicted,  and  such  injury  merely 
served  to  accelerate  its  progress,  or  to  locate  the  point  of 
suppuration,  and  was  not  the  original  cause  thereof,  or  if 
the  proximate  cause  of  the  inflammation  in  the  leg  was  the 
presence  of  pus  germs  which  obtained  entrance  by  way  of 
a  previous  wound  above  the  knee,  the  plaintiff  could  not 
recover.    The  proposed  instructions  do  not  state  the  law 
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correctly.  The  learned  circuit  judge  correctly  instructed 
the  jury  on  this  branch  of  the  case  that  if  the  kick  inflicted 
by  defendant  upon  Andrew  was  the  exciting  cause  of  the 
injury  complained  of,  and  such  injury  was  the  natural  con- 
sequence of  the  kick,  the  defendant  was  liable  therefor, 
although  Andrew's  physical  condition  might  have  aggra- 
vated the  injury.  The  only  remaining  proposed  instruction 
related  to  the  alleged  negligence  of  plaintiff  to  properly 
care  for  Andrew's  leg.  There  is  no  testimony  which  would 
support  such  an  instruction. 

3.  Some  of  the  exceptions  to  the  charge  of  the  court 
to  the  jury  are  disposed  of  by  what  has  already  been  said. 
Only  a  single  objection  thereto  calls  for  further  notice. 
The  court  said  it  was  undisputed  that  defendant  kicked 
across  the  aisle  in  school,  and  hit  Andrew  Vosburg  on  the 
leg  below  the  knee.  The  defendant  testified  that  he  reached 
over  the  aisle  with  his  left  foot,  and  touched  Andrew's  leg. 
On  this  testimony  it  is  claimed  that  the  instruction  was 
erroneous.  The  charge  is  that  he  kicked  Andrew.  The 
testimony  of  defendant  is  that  he  touched  him  with  his 
foot.  We  do  not  think  that  the  difference  in  the  significa- 
tion of  these  terms,  to  wit,  a  kick  and  a  touch  with  the 
foot,  is  sufficient  to  justify  the  reversal  of  a  judgment  in  a 
case  where  the  former  has  been  employed  as  the  equivalent 
of  the  latter. 

4.  The  only  remaining  assignment  of  error  is  that  the 
court  Srred  in  permitting  medical  witnesses  to  give  their 
opinions  as  to  what  was  the  exciting  cause  of  the  injury  to 
Andrew.  We  think  that  it  was  a  proper  subject  for  ex- 
pert testimony,  and  hence  that  the  error  is  not  well  assigned. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Laeson,  Appellant,  vs.  The  Aultman  &  Taylor  Company, 

Eespondent. 

Same,  Eespondent,  vs.  Same,  Appellant. 

October  17  — November  7, 189S. 

(1)  Limitation  of  actions:  Foreign  corporations,    (3-4)  Sale  of  chattels: 
Latent  defects:  Warranty  by  agent:  Offer  to  return. 

1.  A  foreign  corporation  is  a  person  '*  out  of  this  state/'  within  the 

meaning  of  sec.  4281,  R.  S.,  which  provides  that  *4f,  when  the 
cause  of  action  shall  accrue  against  any  person,  he  shall  be  out  of 
this  state,  such  action  may  be  commenced  '*  within  the  time  lim- 
ited, after  such  person  shall  return  to  or  remove  to  this  state. 

2.  In  an  action  for  damages  by  reason  of  defects  in  machinery  pur- 

chased, the  evidence  being  conflicting  as  to  whether  the  defects 
were  patent,  it  was  error  to  charge  the  jury  that  plaintiff,  having 
purchased  the  machinery  with  full  opportunity  for  inspection, 
could  not  recover  on  account  of  the  defecta 

8k  Where  it  is  shown  to  be  the  general  custom  for  local  agents  selling 
mill  machinery  to  warrant  the  same,  the  purchaser  may  recover 
from  the  principal  for  a  breach  of  a  warranty  by  the  agent 

4.  Where  the  capacity  of  machinery  was  unknown  to  the  vendee  and 
he  bought  it  relying  upon  the  warranty  of  the  vendor,  he  may  re- 
cover for  a  breach  of  the  warranty,  although  he  kept  and  used  the 
machinery  for  some  time  after  discovering  its  defective  character 
or  want  of  capacity,  before  notifying  Uie  vendor  thereof  or  offer- 
ing to  return  the  machinery. 

APPEALS  from  the  Circuit  Court  for  JEau  Claire  Count3% 
This  action  was  commenced  March  6,  1891,  against  the 
defendant,  a  corporation  organized  under  and  by  virtue  of 
the  laws  of  Ohio.  The  complaint  alleges,  in  eflfect,  that 
July  31,  1884,  at  Menominee,  Wis.,  the  defendant  sold  and 
delivered  to  the  plaintiff  certain  machinery  to  be  used  in 
and  about  the  plaintiflPs  sawmill  in  Barron  county,  upon  a 
warranty  that  the  said  machinery  would  do  good  work  and 
be  of  good  quality  and  capable  of  sawing  from  twenty-five 
to  thirty-five  thousand  feet  of  pine  lumber  per  day,  and 
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be  fit  for  the  purposes  of  manufacturing  lumber  in  the 
plaintiflTs  mill ;  that  the  plaintiff,  relying  upon  said  war- 
ranty, purchased  said  machinery;  that  said  machinery  was 
not  of  as  good  quality  as  warranted,  nor  capable  of  sawing 
any  more  than  10,000  feet  of  pine  lumber  per  day;  that  a 
part  of  said  machinery  consisted  of  a  second-hand  rotary 
saw,  which  was  old  and  worthless,  and  not  of  the  kind  or- 
dered by  the  plaintiff;  that  after  a  fair  trial  the  same  was 
returned  by  the  plaintiff  to  the  defendant  as  not  complying 
with  said  warranty ;  that  the  defendant  received  the  same, 
and  sent  another  worthless  saw  in  lieu  thereof;  that  by 
reason  of  the  facts  stated  the  plaintiff  was  damaged  in  the 
sum  of  $1,365;  that  the  plaintiff  had  given  the  defendant 
on  said  purchase  two  negotiable  promissory  notes  of  $325 
each,  and  that  both  of  them  had  been  sold  by  the  defendant 
to  innocent  purchiisers  thereof;  that  the  plaintiff  had  un- 
successfully attempted  to  defend  against  one  of  them,  and 
was  liable  to  pay  both. 

The  answer  consists  of  admissions  and  denials,  and  in 
effect  alleges  that  the  plaintiff  kept  and  used  the  first  saw 
named  for  several  months,  and  by  his  own  negligence 
burned  and  injured  the  same,  and  then  returned  it  to  the 
defendant  and  requested  the  defendant  to  send  to  him  a 
Ilenry  Disston  fifty-two  inch  saw,  fifty-two  teeth,  six  by 
seven  gauge ;  that  at  such  request  the  defendant  did  order 
for,  and  cause  to  be  sent  to,  the  plaintiff,  such  Henry  Diss- 
ton saw,  and  directed  him  that  if  he  should  desire  to  re- 
turn it  ho  should  do  so  directly  to  the  makers,  Henry  Diss- 
ton &  Sons ;  that  the  machinery  so  sold  to  the  plaintiff 
was  examined  and  inspected  by  the  plaintiff  before  pur- 
chasing, and  was  in  good  order  and  fit  for  sawing  lumber; 
that  the  defendant  had  from  the  time  of  purchase,  and 
ever  since  has  had,  and  now  has,  agents  in  this  state,  oon- 
r. acting  its  business  therein;  that  the  pretended  cause  of 
action  alleged  arose  in  this  state,  and  took  place  more  than 
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six  years  prior  to  the  commencement  of  this  action,  and  is 
therefore  barred  by  sec.  4222,  R.  S. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  to 
the  effect  that  they  found  against  the  defendant  and  as- 
sessed the  plaintiff's  damages  at  $145.08.  From  the  judg- 
ment entered  thereon  accordingly,  each  party  appeals  to 
this  court. 

For  the  plaintiff  there  was  a  brief  by  Wichham  cfe  Farr^ 
and  oral  argument  by  James  Wickham,  To  the  point  that 
a  foreign  corporation  cannot  plead  the  statute  of  limita- 
tions, they  cited  OlcoU  v.  Tioga  R,  Co.  20 -K  Y.  210;  Raih- 
bum  V,  N.  C.  R.  Co.  50  id.  056 ;  Boardman  v.  L.  S.  R.  Co. 
84  id.  157;  mrlh  Mo.  R.  Co.  v.  Akers,  4  Kan.  453,  96  Am. 
Dec.  183 ;  Tioga  R.  R.  v.  Blossburg  <&  C.  R.  R.  20  Wall.  137 ; 
Robinson  v.  Impei^ial  S.  M.  Co.  5  Nev.  44;  State  v.  Cent. 
Pac.  R.  Co.  10  id.  47;  Thompson  v.  Tioga  R.  Co.  36  Barb. 
79 ;  Kirby  v.  L.  8.  R.  Co.  14  Fed.  Rep.  261 ;  Blossburg  <& 
C.  R.  Co.  V.  Thompson,  5  Blatchf.  387 ;  Winner/  v.  Sand- 
wich Mfg.  Co.  53  K  W.Hep.  (Iowa),  421;  Wood,  Lim.  of 
Act.  490. 

W.  P.  ^arUetty  for  the  defendant,  to  the  point  that  a 
foreign  corporation  could  plead  the  statute  of  limitations,  , 
cited  McCahe  v.  lU.  Cent.  R.  Co.  4  McCrary,  496,  13  Fed. 
Rep.  827;  Express  Co.  v.  Ware,  20  WaU.  543;  Ex  parte 
Schollenherger,  96  U.  S.  369-376;  WaU  v.  C.  cJfe  N.  W.  R. 
Co.  69  Iowa,  498;  Omaha  dc  F.  L.  i&  T.  Co.  v.  Parker,  33 
Neb.  775;  Bristol  v.  C.  dk  A.  R.  Co.  15  111.  436;  Bank  of 
j>r.  A.  V.  C.j  D.  <&  V.  R.  Co.  82  id.  495;  Penn.  Co.  v.  Sloan, 
1  Bradw.  (111.),  364;  JIass  v.  Cent.  R.  c6  B.  Co.  66  Ala.  472. 

Cassoday,  J.  It  is  conceded  that  the  defendant  is  a  cor- 
poration created  and  organized  under  the  laws  of  Ohio.  It 
exists  only  fn  contemplation  of,  and  by  force  of,  the  law  of 
that  state.  Since  such  law  has,  of  itself,  no  extra-territorial 
force,  the  corporation  cannot  migrate  to  another  state,  but 
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must  dwell  in  the  state  of  its  creation.  Bank  of  Augusta 
V.  Earle,  13  Pet.  588;  Ohio  <&  M.  R.  Co.  v.  Wheeler,  1  Black, 
286;  Shaw  v.  Qiiincij  M.  Co.  145  U.  S.  449,  460.  While  it 
can  only  live  and  have  its  being  in  that  state,  yet  its  resi- 
dence there  creates  no  insuperable  objection  to  its  power  to 
contract  in  other  stales,  and  having  its  legal  existence  rec- 
ognized in  such  other  states.  Ibid.  A  suit  against  a  cor- 
poration in  a  court  of  the  United  States  is  regarded  as 
brought  against  its  stockholders,  all  of  whom  are,  for  the 
purposes  of  jurisdiction,  conclusively  presumed  to  be  citi- 
zens of  the  state  in  which  the  corporation  was  created. 
Muller  V.  Dows,  94  U.  S.  444;  Bailway  Co.  v.  Whitton.,  13 
Wall.  270;  Ohio  &  M.  E.  Co.  v.  Wheeler,  1  Black,  286. 
Foreign  corporations  are  not  compelled  to  do  business  in 
this  state.  If  they  v61untarily  choose  to  do  so,  however, 
they  must  submit  to  such  conditions  and  restrictions  as  the 
legislature  has  seen  fit  to  impose.  State  v.  United  JStates 
Mut.  Ace.  Asso.  67  Wis.  629 ;  Stanhilbei*  v.  Mut.  M.  Ins:  Co. 
76  Wis.  291;  Paul  v.  Virginia,  8  Wall.  181;  Philadelphia 
Fire  Asso.  v.  People,  119  U.  S.  117;  /^ritts  v.  Palmer,  132 
U.  S.  282.  The  defendant,  by  voluntarily  doing  business 
in  this  state,  thereby  voluntarily  submitted  itself  to  the 
laws  of  this  state.     Jbid. 

The  learned  counsel  for  the  defendant  contends  that  the 
plaintiffs  cause  of  action  is  barred  by  the  six  years  limita- 
tion prescribed  by  sec.  4222,  R.  S.,  as  pleaded  in  the  answer. 
Among  the  exceptions  to  that  statute  is  the  one  which  de- 
clares that  "if,  when  the  cause  of  action  shall  accrue  against 
any  person,  he  shall  be  out  of  this  state,  such  action  may  be 
commenced  within  the  terms  herein  respectively  limited, 
after  such  person  shall  return  to  or  remove  to  this  state." 
Sec.  4231,  R.  S.  The  words,  "if  .  .  .  he  shall  be  out  of 
this  state,"  found  in  the  exception  thus  quoted,  have  been 
construed  by  this  court  to  apply  to  the  mere  temporary  ab- 
sence of  a  resident  of  the  state.     Parker  v.  Kelly,  61  Wis. 
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552.  The  opinion  of  Mr.  Justice  Orton  in  that  case,  and 
the  adjudications  there  cited,  seem  to  dispose  of  the  ques- 
tion suggested  in  the  case  at  bar,  if  the  defendant  is  subject 
to  the  same  rule  as  a  personal  defendant.  Speaking  of  the 
clause  quoted,  as  found  in  the  New  York  Code,  Mr.  Chief 
Justice  Fuller,  in  a  recent  case,  and  commenting  upon  the 
decisions  in  that  state,  in  eflfect  said  that  as  to  the  statute 
of  limitation  there  were  two  exceptions  to  its  operation, 
and  that  one  was  "where  the  debtor  was  absent  from  the' 
state  when  the  cause  of  action  accrued,"  and  that  under 
that  exception  mere  "  absence  was  sufficient  to  avert  the  bar, 
because  the  statute  did  not  commence  to  run  until  the  re- 
turn of  the  debtor  into  the  state,  and  such  return  .  .  . 
must  be  open  and  notorious,  so  that  a  creditor  might,  with 
reasonable  diligence,  find  his  debtor  and  serve  him  with 
process."  Barney  v.  Oelrichsj  138  U.  S.  534,  citing  Engel 
V.  Fischer^  102  N.  Y.  404,  where  numerous  other  cases  are 
cited.  In  a  more  recent  case,  Mr.  Justice  Gray,  speaking 
for  the  whole  court,  in  respect  to  a  similar  clause  in  a  Kansas 
statute,  said :  "  It  was  therefore  rightly  held  by  the  circuit 
court  that  the  statute  of  limitations  did  not  run  while  the 
debtor  was  personally  absent  from  the  state,  notwithstand- 
ing that  he  continued  to  have  a  usual  place  of  residence  in 
the  state,  where  service  of  a  summons  could  be  made  on 
him."  Bauserman  v.  Blunt^  147  U.  S.  657.  In  that  case 
it  was  held  that  the  construction  given  by  the  supreme  court 
of  a  state  to  a  statute  of  limitations  of  the  state  would  be 
followed  by  that  court.     Sa^iborn  v.  Perry ^poat^  p.  361. 

But  counsel  further  contends  that  a  foreign  corporation 
is  not  a  nonresident,  in  the  sense  that  it  cannot  plead  the 
statute  of  limitations,  and  he  cites  adjudications  to  that  ef- 
fect. In  Tioga  R.  B,  v,  Blossburg  <&  C.  B.  B,  20  Wall. 
137,  it  was  held:  "The  highest  courts  of  New  York,  con- 
struing the  statutes  of  limitations  of  that  state,  have  de- 
cided that  a  foreign  corporation  cannot  avail  itself  of  them ; 
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and  this,  notwithstanding  sncb  corporation  was  the  lessee 
of  a  railroad  in  New  York,  and  had  property  within  the 
state,  and  a  managing  agent  residing  and  keeping  an  oBSce 
of  the  company."  147  U.  S.  654.  See  Thompson  v.  Tioga 
R.  Co.  36  Barb.  79;  Olxiott  v.  Tioga  R.  Co,  20  N.  T.  210; 
Rathbum  v.  N.  C.  R.  Co  50  N.  Y.  656.  Under  our  statutes, 
the  word  "person,"  as  used  in  the  clause  quoted  from  sec. 
4231,  R  S.,  "  may  extend  and  be  applied  to  bodies  politic 
and  corporate,  as  well  as  to  individuals."  Subd.  12,  sec. 
4971,  R  S. 

Such  being  the  law  applicable,  it  is  obvious  that  the  de- 
fendant was  "  out  of  the  state  "  when  the  plaintiffs  cause 
of  action  accrued,  within  the  meaning  of  our  statutes.  We 
must  hold  that  the  plaintiffs  cause  of  action  is  not  barred 
by  the  statute  of  limitations  pleaded.  It  follows  that  the 
exceptions  of  the  defendant  must  be  overruled,  and  that 
the  judgment,  in  so  far  as  it  is  questioned  on  the  defend- 
ant's appeal,  must  be  aflSrmed. 

The  question  recurs  whether  any  of  the  errors  assigned 
in  behalf  of  the  plainti£F  are  available.  The  evidence  on 
the  part  of  the  plaintiff  tends  to  prove,  in  effect,  that  the 
machinery  purchased  by  him  of  the  defendant  consisted  of 
the  tracks  or  a  portion  of  them,  the  carriage  with  trucks, 
three  head  blocks  with  set  works,  a  rack  and  pinion  feed, 
a  double  rotary  Avith  boxes  to  it,  a  top-saw  rig  with  belts, 
intermediate  pulleys,  and  traction  pulleys,  and  shaft  with 
pinion  on,  one  drive  belt  and  two  or  three  smaller  belts, 
and  two  saws;  that  both  the  rotary  and  top  saws  were 
used  for  sawing  logs,  but  the  top  saw  was  only  to  be  used 
when  the  logs  were  so  large  that  they  could  not  be  sawed 
with  the  other;  that  such  other  saw  was  to  be  a  fifty-two 
inch  Henry  Disston  saw,  six  by  seven  gauge,  scant  in  thick- 
ness, fifty-two  teeth ;  that  the  defendant's  agent  warranted 
the  mill  to  cut  from  twenty-five  to  thirty-five  thousand  feet 
per  day;  that  it  was  customary  for  local  agents  having  the 
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sale  of  sach  machinery  to  warrant  the  same ;  that  most  of 
the  mill  or  machinery,  including  the  arbor,  was  present 
wlien  the  plaintiff  made  the  purchase,  July  31,  1884;  that 
the  double  rotary,  the  carriage,  and  what  went  with  it,  ex- 
cept a  pinion,  were  not  there ;  that  the  machinery  so  present 
appeared  to  be  all  right;  that  the  machinery  was  put  in 
the  mill  in  October;  that  the  saw  came  about  the  middle 
of  "tfovember;  that  the  mill  started  about  November  20, 
1884;  that  it  commenced  manufacturing  lumber  about  De- 
cember 1, 1884;  that  it  would  not  or  could  not  manufacture 
heavy  lumber;  that  something  was  always  giving  out;  that 
the  arbor  was  right-handed  instead  of  left-handed,  that  is 
to  say,  the  thread  or  screw  was  cut  the  wrong  way,  so  that 
the  motion  of  the  saw  would  loosen  it  instead  of  making  it 
more  tight  as  it  should ;  that  the  temper  was  out  of  the 
saw,  and  that  could  be  seen  at  once ;  that  the  second  saw 
had  a  flaw  in  it,  and  the  teeth  kept  breaking;  that  before 
December  24,  1884,  the  plaintiff  notified  the  defendant's 
agent  that  the  saw  would  not  work,  but  got  no  reply ;  that 
December  27, 1884,  the  plaintiff  returned  the  saw  to  the 
agent  of  the  defendant ;  that  he  ordered  and  received  an- 
other saw  of  the  defendant,  and  that  that  was  defective ; 
that  he  was  compelled  to  have  the  arbor  changed  in  the 
particular  mentioned ;  that  the  bearings  of  the  trucks  were 
cast  iron  instead  of  steel,  and  failed  to  work  properly ;  that 
the  plaintiff  thereupon  inquired  of  the  defendant  the  price 
of  a  new  set,  and,  on  being  informed,  bought  a  set  cheaper 
elsewhere ;  that  he  had  to  put  wider  pulleys  on  the  shaft 
of  the  feed  works,  and  get  new  belts  for  the  same ;  tliat 
one  pinion  wias  ajl  right,  but  the  other  was  too  small  and 
had  to  be  returned  with  the  saw;  that  the  timber  of  the 
carriage  was  pine,  and  painted,  and  the  fact  that  it  was  not 
hard  wood  was  not,  for  a  time,  observed.  That  the  plaint- 
iff had  in  the  mill  other  machinery,  which  he  coujd  not  or 
did  not  purchase  of  the  defendant,  including  a  rack  and 
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pinion  feed,  edgers,  and  trimmers;  that  after  the  mill  was 
repaired  and  the  defects  remedied  the  mill  was  incapable 
of  manufacturing,  on  an  average,  more  than  10,000  feet  of 
lumber  per  day.  Such  is  agener<al  outline  of  the  testimony 
on  the  part  of  the  plaintiff.  The  essentials  of  that  testi- 
mony are  flatly  contradicted  by  evidence  on  the  part  of  the 
defendant,  much  of  which  is  strongly  corroborated  by  cir- 
cumstances of  a  convincing  character. 

The  court  submitted  the  case  to  the  jury  on  the  theory 
that  there  was  an  implied  warranty  that  the  saw  and  arbor 
and  pulleys,  and  some  other  parts  of  the  machinery,  were 
reasonably  fit  for  the  purpose  for  which  they  were  pur- 
chased, unless  the  plaintiff  knew  of  such  defects  at  the  time 
of  purchase,  and  the  verdict  is  based  upon  the  defects  so 
submitted.  The  court,  among  other  things,  charged  the 
jury  to  the  effect  that  it  appeared  from  the  evidence  that 
the  plaintiff's  son  was  an  experienced  man  in  the  operation 
of  sawmills  of  this  character;  that  all  the  parts,  except  the 
large  saw,  were  at  the  time  of  the  purchase  open  to  inspec- 
tion and  examination  by  the  plaintiff  and  his  son  who  was 
acting  for  him,  and  that  all  such  defects  were  patent^ —  that 
is,  they  were  open  and  visible  and  would  readily  have  been 
discovered  by  an  experienced  man  in  the  business,  upon  in- 
spection; that  in  such  cases  the  law  is  well  settlpd  that  the 
plaintiff  is  presumed  to  have  purchased  with  knowledge, 
unless  there  was  an  express  warranty  by  the  defendant  that 
the  machinery  was  different  in  kind  anJ  material  from 
what  was  apparent  upon  mere  inspection;  that  in  this  case 
there  was  no  such  express  warranty, —  that  is  to  say,  there 
was  no  evidence  to  show  that  the  mill  was  warranted  to  be 
of  any  different  material  or  make  than  what  it  actually  was. 
In  the  portions  of  the  charge  referred  to,  the  learned 
trial  judge  was  manifestly  seeking  to  follow,  and  substan- 
tially did  follow,  the  principles  sanctioned  by  this  court  in 
Locke  V,  WUliamsonj  40  Wis.  377;  Morehouse  v,  Comstoel', 
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42  Wis.  626 ;  Olson  v.  Mayer ^  56  Wis.  551.  As  to  such  parts 
of  the  machinery  as  had  no  defects  except  such  as  were 
patent,  the  portion  of  the  Jiarge  mentioned  may  be  unob- 
jectionable ;  but  it  may  be  doubtful  whether  the  undisputed 
evidence  was  such  as  to  justify  the  court  in  taking  the  ques- 
tion of  latent  defects  and  waiver  from  the  jury,  as  to 
all  the  machinery  except  the  large  saw.  The  court,  did, 
however,  take  such  question  from  the  jury,  and  in  effect 
expressly  charged  that  the  plaintiff  having  purchased  the 
mill,  as  he  did,  with  full  opportunity  for  inspection,  and 
having  kept  ^nd  used  it  for  a  considerable  time  after  he 
had  actual  knowledge  of  its  defective  character,  if  it  was 
defective,  without  complaint  or  offering  to  return  it  in  the 
condition  in  which  it  was,  he  could  not  recover  damages 
on  account  thereof.  Under  the  evidence,  we  think  this  was 
misleading,  and  hence  error. 

The  rulings  of  the  court  on  the  admission  of  evidence 
are  upon  the  theory  that  the  defendant's  local  agent  who 
sold  Ihe  machinery  to  the  plaintiff  had  no  authority  to  ex- 
pressly warrant  the  same  or  any  part  of  it ;  and  a  portion 
of  the  charge  is  to  the  effect  that,  under  the  testimony, 
there  were  great  doubts  whether,  the  defendant  ever  war- 
ranted the  mill  to  cut  from  twenty-five  to  thirty-five  thou- 
sand feet  of  lumber  per  day,  as  the  evidence  tended  to 
prove  that  the  warranty,  if  made,  was  that  of  the  agent 
merely.  The  rule  is  settled  in  this  state  that  an  agent  era- 
ployed  to  sell  has  no  implied  power  to  warrant,  unless  the 
sale  is  one  which  is  usually  attended  with  warranty.  Pickert 
V.  Marsion,  68  Wis.  465.  In  the  case  at  bar,  there  is  evi- 
dence to  the  effect  that  it  was  the  general  custom  of  local 
agents  to  warrant  such  machinery,  when  selling  it.  Such 
being  the  law  and  the  evidence,  we  must  hold  that  such 
rulings  of  the  court  upon  the  contrary  theory  mentioned 
were  erroneous,  and  that  the  portion  of  the  charge  referred 
to  was.  misleading. 
Vol.  86— 19 
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In  the  same  connection  the  court  further  said  to  the  jury, 
in  effect,  that  it  appeared  from  the  evidence  that  the  son, 
at  the  time  of  the  purchase,  expressed  doubt  as  to  the 
ability  of  the  mill  to  saw  the  quantity  named ;  that  there 
was  no  special  damage  alleged  as  to  the  mill's  inability  to 
manufacture  that  quantity;  that  the  testimony  was  too 
indefinite  and  uncertain  to  hold  that  it  would  not ;  that  the 
number  of  hours  contemplated  to  constitute  a  day  was  not 
stated,  nor  whether  it  would  require  a  change  of  saws  at 
intervals  in  the  day,  nor  whether  it  was  to  be  accomplished 
in  connection  with  other  machinery  in  the  mill,  such  as 
edgers,  trimmers,  and  like  machinery ;  that  it  was  oompon 
knowledge  that  the  rotary  sawmill  was  but  a  small  part  of 
a  sawmill  proper,  and  that  the  capacity  of  the  mill  depended 
largely  upon  the  entire  machinery,  the  class  of  logs,  loca- 
tion, and  experience,  quicknessj  and  number  of  men  em- 
ployed in  all  its  departments.  The  indefiniteness  and  un- 
certainty mentioned  may  have  called,  and  probably  did 
call,  for  special  instructions  to  the  jury,  thus  narrowing  the 
question  down  to  just  what,  if  anything,  was  covered  by 
the  alleged  warranty;  but  they  did  not,  as  we  think,  au- 
thorize the  judge  to  determine  the  question  against  the 
plaintiff,  as  a  matter  of  law.  The  defendant's  alleged  war- 
ranty as  to  the  capacity  of  the  mill,  as  presented  in  the 
record,  must  be  regarded  as  only  applicable  to  the  mill 
when  operated  under  favorable  circumstances  and  condi- 
tions. If  the  capacity  of  the  mill  was  unknown  to  the 
plaintiff  or  his  son  at  the  time  of  the  purchase,  and  the  de- 
fendant actually  warranted  such  capacity,  and  the  plaintiff 
made  the  purchase  relying  upon  the  same,  and  there  was  a 
breach  of  the  warranty,  as  alleged,  then  we  perceive  no 
reason  why  the  plaintiff  should  be  precluded  from  recover- 
ing his  legitimate  damages  therefor,  notwithstanding  his 
failure  to  return  or  offer  to  return  the  mill  or  the  defective 
parts,  or  to  notify  the  defendant  of  such  defects  or  want 
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of  capacity.  Neave  v.  AmtZy  56  Wis.  174 ;  Winkler  v.  Pat- 
ten, 57  Wis.  405 ;  Vates  v.  Cornelius,  59  Wis.  615 ;  Buffalo 
B.  W.  Co.  V.  Phillips,  67  Wis.  129;  White  v.  SteUoh,  74 
Wis.  435;  Barnes  v.  Bums,  81  Wis.  232. 

As  the  case  must  be  retried  upon  a  new  theory  and  per- 
haps new  evidence,  we  do  not  feel  called  upon  to  consider 
the  important  questions  which  may  arise  as  to  the  proper 
measure  of  damages. 

By  the  CovH, —  The  judgment  of  the  circuit  court  is  re- 
versed on  the  plaintiffs  appeal,  and  the  cause  is  remanded 
for  a  new  triaL 


Thb  Crrr  oy  Eatt  Claikb,  Appellant,  vs.  Matzke,  Eespond- 

ent. 

(Mdber  17 —November  7, 189S. 

Municipal  corporations:  Encroachment  on  street:  Mandatory  injuno- 

tion, 

A  city  may  maintain  an  action  in  equity  against  a  lot-owner  to  obtain 
a  mandatory  injunction  compelling  removal  of  buildings  which 
^icroach  upon  or  obstruct  a  public  street 

APPEAL  from  the  Circuit  Court  tovEanA  Claire  County. 
The  case  is  stated  in  the  opinion. 
Z.  A.  DooUttle,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Wiokham  & 
Farr,  and  oral  argument  by  James  WioTcham. 

WiNSLow,  J.  This  is  an  action  in  equity,  brought  by  the 
city,  to  obtain  a  mandatory  injunction  compelling  the  de- 
fendant to  remove  certain  buildings  owned  and  maintained 
by  defendant,  and  which  are  alleged  to  encroach  upon  a 
public  street  in  the  city  and  obstruct  a  public  alley,  and 
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which  defendant  refuses  to  remove.  A  general  demurrer 
to  the  complaint  was  sustained  on  the  ground  that  the 
remedy  at  law  was  adequate.  It  must  now  be  considered 
as  well  settled  in  this  state  that  a  city  or  village,  in  its  cor- 
porate capacity,  may  maintain  an  action  in  equity  to  pre- 
vent threatened  obstructions  or  serious  unlawful  injuries 
to  public  streets.  Waukesha  ELygeia  MmeraZ  Spring  Co,  v. 
Waukesha,  83  Wis.  475;  Neshkorov.  Nest,  85  Wis.  126.  No 
good  reason  is  perceived  why  the  equity  powers  of  the 
court  may  not  also  be  invoked  to  compel  a  restoration  of  a 
street  unlawfully  obstructed  or  encroached  upon.  In  fact, 
such  actions  have  been  approved  by  this  court  in  cases  of. 
obstructions  unlawfully,  placed  in  streets  by  railway  com- 
panies in  building  their  tracks.  Jamestown  v.  CI,  B.  c6  i\r.  R. 
Co.  69  Wis.  648;  Oshkosh  v.  M.  <b  L.  W.  E.  Co.  74  Wis. 
534.  The  principle  on  which  these  cases  rest  applies  to  an 
obstruction  or  an  encroachment  maintained  by  a  lot-owner. 
In  both  cases  there  is  an  invasion  of  the  public  right  and  a 
duty  resting  on  the  defendant  to  remove  the  unlawful 
structure.    We  think  the  action  is  properly  brought. 

By  the  Court.—:  Order  reversed,  and  action  remanded 
with  directions  to  overrule  the  demurrer. 


The  Noeth  Hm)80N  Mutual  Building   &  Loan  Associa- 
tion, Respondent,  vs.  Ohilds  and  others,  Appellants. 

October  17  —  November  7, 189S. 

(1)  Notice  of  appeal  (2)  Debtor  and  a^editor:  Fraudulent  conveyances: 
Injunction.  (3)  Action^  at  law  or  in  equity  f  Breaches  of  tmist  and 
fraud  by  officers  of  corporation.  (4)  Amendment  of  complaint: 
Improper  joinder  of  causes  and  parties:  Demurrer. 

1.  Under  sec  8049,  R  S.,  a  notice  of  appeal  not  directed  to  or  served 
"  on  the  clerk  of  the  court  in  which  the  •  •  •  order  appealed 
from  is  entered,"  is  a  mere  nullity. 


Digitized  by  VnOOQ IC 


Wis.]  august  TEEM,  1893.  293 

The  North  Hudson  Boildmg  &  Loan  Ass*n  vs.  Childs  and  others. 

2.  A  mere  creditor  at  large  is  not  entitled  to  have  conveyances  of  the 
debtorV  property  set  aside  as  fraudulent ;  nor  can  the  alleged  fraud- 
ulent grantees  be  made  parties  in  his  action  against  the  debtor  (even 
though  such  action  is  an  equitable  one)  merely  for  the  purpose  of 
restraining  them  from  disposing  of  said  property. 

S,  The  complaint  in  this  case,  showing  that  defendants  as  officers  of 
the  plaintiff  corporation  had  been  guilty  of  breaches  of  trust  and 
fraud  in  dealing  with  the  property  of  the  corporation,  is  held  to 
state  a  good  cause  of  action  for  equitable  relief.  North  Hudson 
M,  B,<&L.  A880,  V.  Childs,  82  Wia  460,  adhered  ta 

4  New  matter  added  to  a  complaint  by  amendment  does  not  make  an 
improper  joinder  of  causes  of  action  where  the  matter  so  added 
does  not  state  a  cause  of  action. 

5.  The  original  defendants  cannot  by  demurrer  to  an  amended  complaint 
object  that  there  is  an  excess  of  parties  defendant  because  of  the 
joinder  of  new  defendants  as  to  whom  no  cause  of  action  is  shown 
to  exist 


APPEAL  from  the  Circuit  Court  for  Fau  Claire  County. 

This  case  was  before  the  court  on  appeal  from  a  final 
judgment  against  the  original  defendants  in  the  action, 
James  Childs  and  C  Y.  Denniston,  82  Wis.  460,  where  the 
case  is  stated.  After  the  reversal  of  the  judgment  the  cir- 
cuit court  orde^:ed  a  reference  of  all  the  issues  to  a  referee, 
to  hear,  try,  and  determine  the  same.  Subsequently  plaint- 
iff, uj?on  a  petition  alleging  in  substance  that  the  defendant 
Denniston  had,  prior  to  the  rendition  of  the  judgment  so 
reversed,  conveyed  to  his  son,  John  C.  Denniston^  by  sun- 
dry deeds,  divers  lots  and  lands  owned  by  him,  without 
consideration  and  with  the  intent  to  hinder,  delay,  and  de- 
fraud the  plaintiff  and  to  prevent  it  from  levying  upon  and 
selling  it  and  collecting  its  claim  against  him,  and  had  trans- 
ferred to  him  a  considerable  personal  estate  with  like  intent 
and  for  like  purpose ;  and  that  the  defendant  Childsy  for 
like  purpose  and  with  the  same  intent,  without  any  consid- 
eration, prior  to  the  rendition  of  said  judgment,  had  con- 
veyed a  considerable  part  of  his  real  estate  to  his  daugh- 
ters, Anna  Childs  and  Cordelia  Johnson,  who  had  conveyed 
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a  part  of  the  same  to  their  mother,  Elizabeth  Childs,  and 
other  portions  to  his  son-in-law,  William  J.  Johnson,  ob- 
tained on  said  petition  an  order  at  chambers  for  leave  to 
amend  the  complaint  by  bringing  in  as  parties  defendants 
said  John  C.  Denniston,  Elizcibeth  Childs,  and  William  J. 
Johnson,  and  inserting  in  said  complaint  suitable  allega- 
tions in  respect  to  said  transfers ;  which  being  done,  the 
plaintiff  prayed  as  relief  against  such  defendants  that  each 
of  said  conveyances  be  declared  fraudulent  and  void  as  to 
any  judgment  that  might  be  obtained  in  the  action,  and 
that  a  receiver  might  be  appointed  to  take  charge  of  such 
premises.  This  order  was,  on  motion  to  set  the  same  aside, 
affirmed  by  the  court.  The  place  of  trial  of  the  action  was 
afterwards  changed  to  Eau  Claire  county.  The  defendants 
demurred  jointly  and  separately  to  the  amended  complaint 
for  misjoinder  of  causes  of  action,  for  improper  joinder  of 
defendants,  and  for  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  circuit  court  for  Eau 
Claire  county  overruled  the  demurrers,  and  the  defendants 
appealed  from  the  order  made  thereon,  and  also  from  the 
order  of  the  circuit  court  for  St.  Croix  county  granting 
leave  to  amend  the  coi?iplaint  and  bring  in  the  additional 
defendants.  Both  appeals  are  embraced  in  one  notice,  and 
it  was  directed  to  and  served  only  on  the  clerk  of  the  cir- 
cuit court  for  Eau  Claire  county. 

For  the  appellants  there  was  a  brief  signed  by  S.  Z. 
Humphrey  and  Baker  &  Hdms,  attorneys  for  C  Y.  Den- 
niston  and  John  C  Denniston,  and  Hay  S.  lieid,  attorney 
for  James  H.  Childs,  Elizabeth  Childs,  and  W.  J.  Johnson; 
and  the  cause  was  argued  orally  by  Hay  S.  Reid. 

For  the  respondent  there  was  a  brief  by  Bashford  c& 
Disney,  and  oral  argument  by  J,  W.  Bashford  and  B.  M. 
Bashford.  To  the  point  that  plaintiff  was  entitled  to  an 
injunction  under  sees.  2774-2776,  R.  S.,  they  cited  Joseph 
V.  Me  cm,  52  Iowa,  127;  Delacey  v.  Hurst,  83  Ga.  223; 
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MiUer  V.  RrigheSy  33  id.  530 ;  Straton  v.  Hemon-^  154  Mass. 
510;  Dorothy  v.  Halloday,  32  N.  E.  Rep.  (Ind.),  317;  Comls 
^.  Watson,  Z2^  Ohio  St.  228;  Way  v.  Way,  67  Wis.  662; 
Bamon  v.  Damon,  28  id.  510;  Gihson  v.  Qiheon,  46  id.  449; 
Douglm  Co.  v.  Walbridge,  38  id.  179;  Dean  v.  Smith,  23 
id.  483. 

PiNNBY,  J.  1.  The  notice  of  appeal  from  the  order  of 
the  circuit  court  for  St,  Croix  county  allowing  the  com- 
plaint to  be  amended  and  new  defendants  to  be  brought  in, 
was  not  directed  to  or  served  "  on  the  clerk  of  the  court  in 
which  the  .  .  .  order  appealed  from  is  entered,"  and 
is,  as  to  such  order,  a  mere  nullity  and  wholly  inoperative. 
R  S.  sec.  3049;  Haas  v.  Weinhagen,  30  Wis.  326;  Yates  v. 
Shepardson,  37  Wis.  315 ;  Eureka  S.  B.  Co.  v.  Sloteman,  67 
Wis.  118,  124. 

2.  The  plaintiflf,  upon  its  own  showing,'  is  merely  a  cred- 
itor at  large  of  the  defendants  Jamss  Childs  and  C  Y, 
Denniston,  As  such,  and  until  it  obtains  judgment,  it  is  in 
no  position  to  assail  or  impeach  in  equity  the  transfers  and 
<5onveyances  mentioned  in  the  amended  complaint.  This 
is  elementary.  The  only  relief  prayed  as  against  the  new 
defendants,  John  C  Denniston,  Elizaheth  Childs  and  Will- 
iam J.  Johnson,  is  in  respect  to  these  alleged  transfers  and 
conveyances  and  the  property  described  in  them.  It  is 
manifest  that  as  to  these  defendants  the  demurrers  are  well 
taken  and  should  have  been  sustained.  The  amended  com- 
plaint wholly  fails  to  state  facts  sufficient  to  constitute  a 
<3ause  of  action  as  to  either  of  them.  The  possibility  that 
the  plaintiflf  may  get  judgment  on  its  claim  will  not  suffice. 
Courts  of  equity  are  not  tribunals  for  the  establishment  or 
collection  of  ordinary  demands ;  and  until  judgment  recov- 
ered, at  least,  the  creditor  has  no  right  to  come  into  a  court 
of  equity  to  interfere  with  or  control  the  money,  property, 
or  estate  of  the  defendant.     Oilhert  ^.  Stoohna/n,  81  Wis. 
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602;  Montague  v.  Hbrton,  12  Wis.  599y  606;  Meismer  v^ 
Meissnevy  68  Wis.  342.  Where,  as  in  this  case,  the  alleged 
fraudulent  transfer  has  been  made,  the  court  is  not  author- 
ized, in  an  action  by  a  creditor  at  large  against  the  debtor 
and  his  fraudulent  grantee,  to  restrain  the  latter  from  dis- 
posing of  the  property.  Revhens  v.  Joel^  13  N.  Y.  488; 
Rinchey  v.  Stryker,  28  K  Y.  50. 

It  is  contended  that  the  joinder  of  the  new  defendants, 
the  alleged  fraudulent  grantees  of  the  original  defendants, 
ought  to  be  maintained,  to  the  end  that  the  injunction 
granted  when  the  complaint  was  amended,  restraining  all 
the  defendants  from  selling  or  disposing  of  or  in  any  way 
incumbering  any  of  the  lands  so  fraudulently  conveyed, 
may  be  retained,  under  sec.  2774,  R  S. ;  ^  and  some  cases 
were  cited  in  support  of  this  claim.  The  injunction  con- 
templated by  this  section  is  only  by  way  of  provisional 
remedy,  and  it  can  be  granted  only  "  where  it  shall  appear 
by  the  complaint  that  the  plaintiff  is  entitled  to  the  relief 
demanded."  One  cannot  be  made  a  party  against  whom  no^ 
cause  of  action  is  shown  to  exist,  simply  for  the  purpose  of 
restraining  his  conduct  by  injunction ;  and  as  to  property 
already  fraudulently  conveyed,  as  alleged  in  this  case,  no 
injunction  can  go  against  the  grantee  where  the  plaintiff 

1  Sec.  2774,  R  S.,  is  as  follows :  "  Where  it  shall  app>ear  by  the  com- 
plaint that  the  plaintiff  is  entitled  to  the  judgment  demanded,  and  such 
judgment  or  any  part  thereof  consists  in  restraining  the  commission  or 
continuance  of  some  act,  the  commission  or  continuance  of  which,  dur- 
ing the  litigation,  would  produce  injury  to  the  plaintiff ;  or  when,  during 
the  litigation,  it  shall  appear  that  the  defendant  is  doing,  or  threatens^ 
or  is  about  to  do,  or  is  procuring  or  suffering  some  act  to  be  done  in 
violation  of  the  plaintiff's  rights  respecting  the  subject  of  the  action  and 
tending  to  render  the  judgment  ineffectual,  a  temporary  injunction  may 
be  granted  to  restrain  such  act  And  when  during  the  pendency  of  an 
action  it  shall  appear  by  affidavit  that  the  defendant  threatens  or  is  about 
to  remove  or  dispose  of  his  property  with  intent  to  defraud  his  creditors, 
a  temporary  injunction  may  be  granted  to  restrain  such  removal  or  dis- 
position." —  Rep. 
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is  merely  a  creditor  at  large  of  the  grantor  until  he  has  es- 
tablished his  demand  by  judgment,  although  a  temporary 
injunction  may  go  upon  proper  allegations  to  prevent  the 
alleged  debtor  from  making  a  fraudulent  removal  or  dis- 
position of  his  property.  In  the  case  of  Reubens  v.  Jod^  13 
X.  Y.  488,  the  statute  relied  on  was  construed  in  New 
York,  from  whence  it  was  borrowed,  and  that  case  is  de- 
cisive against  the  plaintiflPs  contention,  and  that  construc- 
tion, by  a  familiar  principle,  is  held  to  have  been  adopted 
with  the  statute  itself.  The  case  of  Mordague  v.  Horion^ 
12  Wis.  606,  is  substantially  to  the  same  effect.  The  law 
on  this  subject  is  well  settled  in  this  state,  and  we  see  no 
reason  for  changing  the  rule.  The  cases  of  Damon  v. 
Damozij  28  Wis.  510 ;  Gibson  v.  Gibson^  46  Wis.  449 ;  and 
Way  V.  Wayy  67  Wis.  662, —  where,  in  actions  for  divorce, 
conveyances  have  been  set  aside  as  in  fraud  of  the  marital 
rights  of  the  wife, —  are  clearly  distinguishable  from  the 
present,  in  that  in  those  cases  the  fraud  was  one  against  the 
rights  of  the  wife  in  her  admitted  relation  as  such.  The 
fact  that  we  have  held  that  the  action  is  an  equitable  one 
for  the  recovery  of  an  equitable  demand  will  not  serve  to 
take  the  c$ise  out  of  the  usual  rule.  There  can  be  no  reason 
for  adopting  in  this  respect  one  rule  for  the  collection  of 
legal  demands,  and  another  in  the  case  of  equitable  ones. 
Geery  v.  Geery^  63  K  Y.  252;  BasseU  v.  Warner ^  23  Wis. 
688,  689. 

Upon  the  former  appeal  we  held  the  complaint  must  be 
regarded  as  setting  out  an  equitable  cause  of  action,  and 
that  it  must  be  proceeded  with  accordingly.  It  is  con- 
tended by  the  appellants  that  the  complaint  states  only 
legal  causes  of  action,  and  not  an  equitable  cause  of  action, 
with  several  specifications  of  breach  of  duty.  The  defend- 
ants Childs  and  Denniston^  in  their  several  offices,  were  in 
a  general  sense  trustees  for  the  plaintiff,  and  the  gravamen 
of  the  charge  is  that  they  have  been  guilty  of  breaches  of 
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trust,  and,  if  the  allegations  of  the  complaint  are  true,  their 
conduct  has  been  fraudulent  in  fact  as  well  as  wrongful. 
Courts  of  equity  have  always  exercised  original  jurisdiction 
in  matters  of  fraud  and  trust,  and  although  cases'may  occur 
so  simple  in. their  character  that  an  adequate  remedy  may 
be  had  at  law,  yet  the  jurisdiction  in  equity  has  been  main- 
tained, in  cases  such  as  this,  as  being  more  efficient  and 
better  adapted  to  the  ends  of  justice  than  an  action  at  law, 
particularly  where  it  is  necessary  to  take  and  state  an  ac- 
count or  the  matters  presented  are  complex  and  involved. 
The  allegations  of  the  complaint  as  to  Childs  and  Denniston 
are  sufficient  to  show  a  case  within  the  jurisdiction  of  a 
court  of  equity  against  offending  trustees  or,  more  strictly 
speaking,  mandataries  of  the  corporation.  Charitable  Corp. 
^.  Sutton^  2  Atk.  400;  Spering'a  Appeal^  71  Pa.  St.  23; 
Hodges  v.  New  England  Screw  Co,  1  R  I.  312,  3  E.  I.  9 ; 
Citizen^  Loan  Asso.  v.  Lyon^  29  N.  J.  Eq.  110.  We  ad- 
here, therefore,  to  the  views  expressed  on  the  former  ap- 
peal, and  hold  that  the  complaint  states  a  good  cause  of 
action  for  equitable  relief  against  the  original  defendants. 
3.  Inasmuch  as  the  matter  added  to  the  complaint  by 
way  of  amendment  does  not  state  a  cause  of  action,  the 
objection  of  multifariousness,  or  that  different  causes  of  ac- 
tion have  been  improperly  joined,  therefore  fails.  Lee  v, 
Simpson^  29  Wis.  333,  and  cases  cited.  The  defendants 
James  Childs  and  C  Y.  Denniston  cannot  by  their  de- 
murrer object  to  the  joinder  of  the  new  defendants,  as  to 
whom  no  cause  of  action  is  shown  to  exist.  While  the 
new  defendants  might  be  heard  to  object  to  such  joinder, 
the  original  defendants  cannot  be  heard  by  demurrer  to 
object  that  there  is  an  excess  of  parties  defendant.  They 
are  not  prejudiced  by  it.  Bronson  v.  Marhey,  53  Wis.  100; 
Murray  v.  McGarigle^  69  Wis.  484,  490;  Nichols  v.  L>reWy 
94  N.  Y.  22,  26.  It  follows,  therefore,  that  the  demurrers 
as  to  the  defendants  James  Childs  and  C.  Y.  Denniston 
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were  properly  overruled,  and  that  the  order  appealed  from  : : 

must  be  affirmed  as  to  them  and  reversed  as  to  John  C. 
Dennistony  JElizdbeth  ChUdSy  and  William  J.  Johnsony  and  ,  % 

the  cause  must  be  remanded  with  directions  to  sustain  the 
demurrers  as  to  them,  and  for  further  proceedings  accord- 
ing to  law. 
By  the  Court. — It  is  so  ordered.  \ 


Wilmot,  Eespondent,  vs.  Smith,  Appellant. 

October  17  —  November  7, 1893, 

Service  of  summons  on  nonresident  by  delivery:  When  complete:  Judg- 
ment by  default:  Recital  of  no  anstver,  when  conclusive. 

1.  Under  sea  2640,  R  S.,  when  the  plaintiff  avails  himself  of  the  option 

given  by  an  order  for  service  by  publication  to  deliver  a  copy  of 
the  summons  and  complaint  to  the  defendant  personally  without 
the  state,  such  delivery  has  '*  the  same  effect  as  a  completed  pub- 
lication and  mailing,"  and  the  defendant  has  but  twenty  days 
thereafter  in  which  to  plead.  . 

2.  A  recital  in  a  judgment  that  "  no  answer  or  demurrer  has  been  served 

or  filed  herein,"  is  conclusive  on  appeal,  where  the  record  does  not 
show  what  proofs  were  made  to  the  court  when  the  judgment  was 
applied  for  and  ordered. 

APPEAL  from  the  Circuit  Court  for  Waiworth  County. 

This  action  was  brought  to  quiet  title  to  land,  and  for  an 
injunction  to  restrain  threatened  trespass  by  defendant  on 
such  land.  Defendant  is  not  a  resident  of  this  state,  and  per- 
sonal service  of  the  summons  upon  him  could  not  be  obtained. 
'Plaintiff  obtained  from  the  circuit  court  an  order  that  serv- 
ice be  made  by  publication  of  the  summons,  pursuant  to  sec. 
2640,  R  S.  The  procedure  prescribed  by  the  statute  was  com- 
plied with.  Instead  of  actual  publication  of  the  summons, 
and  the  deposit  of  a  copy  thereof  and  of  the  complaint  in 
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the  post  office,  plaintiflP  availed  himself  of  the  option  given 
by  the  statute  and  in  the  order  of  publication,  and  caused 
such  copies  to  be  delivered  personally  to  defendant  out  of 
the  state.  More  than  twenty  days  after  such  copies  were 
so  delivered,  and  less  than  sixty-two  days  thereafter,  judg- 
ment by  default  was  rendered  for  plaintiff  for  the  relief 
demanded  in  the  complaint.  Defendant  appeals  from  the 
judgment. 

For  the  appeflant  there  were  briefs  by  Samuel  S.  Page 
and  D.  S.  Tullar^  and  oral  argument  by  Mr.  Tullar. 

For  the  respondent  there  was  a  brief  by  QuarleSy  Spence 
cfe  Qua/rl-eSy  and  oral  argument  by  T.  W.  Sjpence. 

Lyon,  C.  J.  Numerous  purely  technical  points  of  prac- 
tice were  argued  by  counsel  for  defendant.  They  were  not 
important,  and  require  no  further  mention.  But  two  ques- 
tions require  consideration. 

1.  Was  defendant  in  default  for  failing  to  answer  or 
demur  to  the  complaint  within  twenty  days  after  copies  of 
the  summons  and  complaint  were  delivered  to  him  out  of 
the  state?  The  circuit  court  held  that  he  was.  His  coun- 
sel claims  that  he  was  not,  but  was  entitled  to  the  fall 
period  of  six  weeks  and  twenty  days  additional  in  which  to 
answer.  The  statute  (sec.  2640)  provides  that  such  deliv- 
ery "  shall  have  the  same  effect  as  a  completed  publication 
and  mailing."  The  word  "  completed  "  first  appears  in  this 
statute  in  the  Eevision  of  1878.  It  has  been  said  that, 
under  the  statute  as  it  stood  before  the  revision,  it  was  gen- 
erally understood  by  the  profession  that  in  such  cases  the 
service  was  not  complete  until  the  expiration  of  six  weeks 
from  and  after  such  delivery,  and  hence  the  nonresident, 
defendant  to  whom  delivery  was  made  was  given  such  six 
weeks  and  twenty  days  thereafter  in  which  to  serve  his 
answer.  It  is  further  said,  probably  correctly,  that  such 
is  the  judicial  construction  of  a  statute  in  New  York  like 
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our  statute  as  it  was  before  the  revision.  It  may  not  be 
quite  certain  that  any  such  general  understanding  prevailed 
as  to  the  meaning  of  our  former  statute,  but,  if  it  did  and 
if  that  was  a  correct  construction  of  the  statute,  it  is  very 
clear  it  is  not  of  the  present  statute.  The  term  therein,  "  a 
completed  publication  and  mailing,"  can  have  but  one  sig- 
nification, which  is  that,  when  copies  of  the  summons  and 
complaint  are  thus  delivered  to  the'defendant  without  the 
state,  the  case  is  in  the  position  it  would  ha^^  been  ,at  the 
termination  of  six  weeks'  publication  of  the  summons,  had 
such  publication  been  made;  that  is,  when  such  delivery  is 
made,  the  service  is  completed,  and  the  twenty  days'  term 
of  the  statute  commences  to  run  just  as  it  does  at  the  ter- 
mination of  six  weeks'  publication  when  no  such  delivery 
has  been  made. 

2.  In  the  record  returned  to  this  court  on  the  appeal, 
there  is  an  affidavit  of  one  of  the  attorneys  for  the  defend- 
ant to  the  effect  that  at  a  time  specified  therein,  which  was 
more  than  twenty  days,  and  less  than  sixty-two  days,  after 
the  delivery  to  defendant  of  copies  of  the  summons  and 
complaint,  the  affiant  duly  served  an  answer  in  the  action 
on  the  attorney  for  plaintiff  by  delivering  and  leaving  with 
him  a  copy  of  such  answer.  Probably,  had  plaintiff's  at- 
torney accepted  such  answer  without  objection  and  re- 
tained the  same,  it  would  have  been  a  waiver  of  the  default. 
It  is  asserted  by  counsel  for  plaintiff,  and  scarcely  denied, 
that  he  refused  to  accept  such  answer,  and  returned  the 
same  within  reasonable  time.  The  record,  however,  does 
not  show  the  fact.  But  it  is  recited  in  the  judgment  that 
*'  no  answer  or  demurrer  has  been  served  or  filed  herein/' 
There  is  no  bill  of  exceptions,  and  the  record  does  not  show 
what  proofs  were  made  to  the  court  when  the  judgment 
was  applied  for  and  ordered.  The  recital  in  the  judgment 
is  an  adjudication  that  the  defendant  was  in  default,  and 
we  presume  that  it  rests  upon  sufficient  proofs.    "We  con- 
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dude  that  defendant  was  in  default  when  judgment  was 
ordered  and  entered,  and  hence  the  judgment  is  not  ir- 
regular. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Postel   and  "another,  Eespondents,  vs.  Wbunhagbn  and 
others,  Appellants. 

October  17— iVbvemfter  7, 18BS. 
Change  of  venue:  Convenience  of  tffitnessea:  Prcmtice:  DiacretionJ*, 

1.  Upon  an  application  for  a  change  of  venue  on  the  ground  that  the 
convenience  of  witnesses  and  the  ends  of  justice  would  be  pro- 
moted thereby,  no  procedure  being  prescribed  by  statute  or  rule, 
it  is  sufficient  if  the  judge  or  court  is  satisfied  by  proof  of  some 
sort  that  a  good  cause  for  the  change  exista 

2l  Where  a  change  has  been  granted  on  that  ground,  this  court  will 
not  reverse  the  order  unless  there  has  been  a  dear  abuse  of  discre- 
tioa 

APPEAL  from  the  Circuit  Court  for  Mil/waukee  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  G.  A.  Koeffler^  Jr., 
attorney,  and  James  O.  Mander^^  of  counsel,  and  oral  ar- 
gument by  Mr.  Koeffler.  They  cited  Satterlee  v.  Grooty  6 
Cow.  33 ;  Onondaga  Bank  v.  Shepherd^  19  Wend.  10 ;  Con- 
sUmtine  v.  Dunliam^  9  id.  431;  Price  ^.  Ft.  Edwa/rd  W.  W. 
Co.  16  How.  Pr.  51;  Am.  Exch.  Bank  v.  Rill,  22  id.  29; 
Bama/rd  v.  Wheder,  8  id.  71 ;  Olivier  v.  Cunninghamy  51 
Minn.  232;  Ca/rpenter  v.  Continental  Ins.  Co.  81  Hun,  78; 
Brittan  v.  Pedbody,  4  Hill,  62. 

For  the  respondents  there  was  a  brief  by  John  D.  Wil- 
souy  attorney,  and  C.  M.  Scanlan,  of  counsel,  and  oral  argu- 
ment by  Mr.  Sca/nlan. 
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Oeton,  J.  The  order  appealed  from  is  for  changing  the 
place  of  trial  of  this  action  from  Milwaukee  county  to  Grant 
county,  for  the  reason  that  "  the  convenience  of  witnesses 
and  the  ends  of  justice  will  be  promoted  thereby."  The 
action  was  commenced  in  Grant  county,  and  the  place  of 
trial  changed  to  Milwaukee  county,  by  reason  of  the  last- 
named  county  being  the  place  of  the  defendants'  residence 
and  of  the  business  of  the  defendant  corporation ;  and  now 
the  place  of  trial  is  changed  back  to  Grant  county,  for  the 
convenience  of  witnesses  and  the  ends  of  justice.  The  stat- 
ute (sec.  2622,  R  S.)  under  which  this  change  of  the  place 
of  trial  was  last  made  prescribes  no  procedure  by  affidavit 
or  petition  for  such  removal,  and  there  is  no  rule  of  court 
upon  the  subject.  It  is  sufficient  if  the  judge  or  court  is 
satisfied  by  proof  of  some  sort  that  a  good  cause  for  the 
change  exists.  Cartright  v.  Belmont,  58  Wis.  370.  It  rests 
in  the  sound  discretion  of  the  court  to  grant  or  refuse  such 
removal,  and  this  court  should  not  reverse  the  order,  in 
either  case,  unless  there  has  been  a  clear  abuse  of  such  dis- 
cretion. Zego  V.  Shawy  38  Wis.  401 ;  Boss  v.  Sanchettj  52 
Wis.  491;  Li/nes  v.  Eldredj  47  Wis.  426;  Meiners  v.  Loeby 
64  Wis.  343. 

It  is  a  matter  of  some  importance,  in  such  case,  where 
the  subject  matter  of  the  suit  is  located,  if  it  is  local  any- 
where. It  would  seem  to  be  most  convenient  for  the  wit- 
nesses to  have  the  case  tried  in  or  near  such  locality.  The 
subject  matter  of  the  suit  is  a  toll  bridge  across  the  Wis- 
consin river,  with  one  end  in  Grant  county.  The  plaintiffs 
were  the  owners  of  the  bridge,  and  the  defendants  con- 
tracted to  repair  it  and^  while  engaged  in  the  work,  to  keep 
it  open  for  travel  and  safe  for  such  purpose,  and  to  indem- 
nify the  plaintiffs  against  any  liability  on  account  of  any 
failure  to  perform  such  contract.  While  they  were  so  en- 
gaged in  repairing  the  bridge,  one  Mrs.  Thresher  was  in- 
jured while  crossing  the  bridge,  by  reason  of  the  failure 
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of  the  defendants  to  keep  ap  the  railings  on  the  same  and 
to  keep  the  bridge  safe  for  travel.  The  said  Mrs,  Thresher 
obtained  a  large  judgment  in  said  county  of  Grant  against 
the  plaintiffs  for  her  personal  injuries  occasioned  by  such 
neglect  of  the  defendants,  which  the  plaintiffs  have  been 
compelled  to  pay,  as  well  as  a  large  amount  of  damages  to 
her  husband  for  the  loss  of  her  services  occasioned  by  her 
injuries.  These  damages  constitute  the  demand  in  this 
case.  This  is  substantially  the  subject  matter  of  the  suit. 
The  material  witnesses  must  be  able  to  testify  to  the  con- 
dition of  this  bridge  during  the  repairs.  It  would  seem 
reasonable  that  the  witnesses  who  knew  and  could  testify 
to  the  most  of  the  matter  would  be  resident  of  Grant 
county  or  vicinity. 

Besides  the  evidence  afforded  by  the  subject  matter,  the 
affidavits  of  the  two  plaintiffs  and  their  attorney  show  that 
about  thirty  witnesses,  whose  testimony  will  be  material, 
will  be  required  to  prove  the  cause  of  action,  and  that 
they  all  reside  in  Grant  county  or  in  the  vicinity,  and  to 
whom  it  would  be  most  convenient  to  have  the  action  tried 
in  that  county.  On  the  other  hand,  affidavits  were  pre- 
sented on  behalf  of  the  defendants  tending  to  show  that 
they  will  require  the  attendance  of  an  equal  number  of 
witnesses  to  testify  in  defense  of  the  action,  whose  conven- 
ience would  be  best  consulted  by  having  the  trial  in  Mil- 
waukee county. 

These  were  the  facts  upon  which  the  court  acted  and 
granted  the  order  for  the  change  of  the  place  of  trial  to 
.  Grant  county ;  and  they  were  sufficient,  not  only  to  show 
that  the  court  did  not  abuse  its  discretion,  but  decided 
wisely  on  the  vierits  of  the  application.  It  is  suflScient  that 
the  court  acted  on  evidence  and  its  decision  was  judicial 
and  not  arbitrary.  It  is  not  our  province  to  review  such  a 
decision,  based  upon  apparent  grounds.  CouiUard  v.  John- 
soriy  24  Wis.  533.    The  New  York  cases  cited  by  the  learned 


Digitized  by  VnOOQ IC 


Wis.]  august  TERM,  1893.  305 

Vollmer  vs.  The  Chicago  &  Northwestern  R  Ca 


counsel  of  the  appellants  to  show  that  certain  formalities 
are  to  be  observed  in  presenting  the  facts  to  the  court  are 
not  applicable.  The  statute  may  be  the  same,  but  the  rules 
in  that- state  prescribe  the  forms  of  the  application,  and 
we  have  no  rule  in  that  respect.  Cartright  v.  Belmont^  58 
Wis.  370. 
By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


Voj-LMKR,   Appellant,  vs.  The  Chicago  &  Northwestern 
Eailway  CoBiPAirr,  Garnishee,  Respondent. 

October  18 — November  7. 189S, 

Chimishment:  Railroads:  Amount  due  to  contractor:  Contingent  Habil- 
ity  to  laborers, 

A  railway  company  may  withhold  so  much  of  the  amount  due  to  a 
contractor  as  it  may  become  liable  to  pay  to  his  laborers  under  sec. 
1815,  S.  &  Bw  Ann.  Stats.,  and  cannot  be  deprived  of  such  right 
either  by  the  contractor  or  by  garnishment  in  a  suit  against  him. 
As  garnishee  of  the  contractor  it  can  be  held  liable  for  so  much 
only  aa  shall  remain  due  to  him  after  the  determination  of  its  con- 
tingent liability  to  his  laborera 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 
*  This  action  was  commenced  against  the  principal  defend- 
ant. Wolf,  August  23, 1892,  and  on  the  same  day  the  gar- 
nishee papers  were  served  on  the  defendant  railway  com- 
pany. The  complaint  against  Wolf  is  to  the  effect  that  he 
is  indebted  to  the  plaintiff  in  the  sum  of  $735.93  upon  an 
account  for  services  rendered,  board  furnished,  moneys  paid, 
and  for  certain  goods,  wares,  and  merchandise  sold  and  de- 
livered, by  the  plaintiff  to  said  Wolf,  at  his  request,  between 
June  15, 1892j  and  August  22,  1892,  no  part  of  which  had 
been  paid.  On  September  21, 1892,  judgment  was  rendered 
Vol.  86— 20 
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against  Wolf  for  the  amount  of  plaintiff's  claim  and  costs, 
amounting  in  all  to  $762.34. 

On  October  25,  1892,  the  defendant  railway  company,  as 
garnishee,  answered,  to  the  effect  that  Wolf  was  employed 
by  the  company  as  contractor  in  and  about  the  construc- 
tion of  a  certain  railroad  track  in  the  county  of  Milwaukee ; 
that  Wolf  performed  work  and  labor  under  his  said  con- 
tract to  the  amount  of  $1,210.01,  and  that  the  same  is  due 
and  owing  from  the  company  to  Wolf;  that  divers  and 
sundry  persons  were  employed  by  Wolf  in  and  about  the 
work  mentioned,  to  whom  Wolf  at  the  time  of  the  service 
of  the  garnishee  summons  was,  and  still  is,  indebted  for  such 
work  and  labor;  that  the  following  named  parties  so  em- 
ployed had  served  upon  the  company  notices  of  liens  for 
the  value  of  such  work  and  labor,  pursuant  to  sec  1815, 
R.  S.,  to  wit,  ten  persons,  whose  names  and  residences  are 
given,  to  whom  Wolf  was  so  indebted  in  the  aggregate  sum 
of  $817.80;  that  under  the  laws  of  this  state  the  company 
is  directly  liable  to  the  parties  named  for  the  amounts  of 
their  respective  liens  so  served,  and  hence  the  company  asks 
that  the  amounts  of  said  several  claims  be  deducted  from 
the  amount  so  due  and  owing  from  the  company  to  Wolf, 
and  that  the  persons  named  be  interpleaded  herein ;  that 
twelve  other  persons,  whose  names  and  residences  are  therein 
given,  were  employed  by  Wolf  in  and  about  said  work,  and 
to  whom  Wolf  at  the  time  of  the  service  of  the  garnisEee 
summons  herein  was,  and  stUl  is,  indebted  for  the  several 
amounts  set  opposite  their  respective  names,  amounting  in 
the  aggregate  to  $113.48,  and  that  said  persons,  respectively, 
are  entitled  to  be  paid  out  of  any  sums  in  the  hands  of  said 
company  due  and  owing  to  Wolf,  notwithstanding  they  had 
not  served  er  filed  their  liens  pursuant  to  said  sec.  1815 ; 
that  the  company  submits  the  rights  of  the  parties  named 
to  the  court  for  its  determination,  and  asks  that  they  be 
interpleaded  herein,  and  whether  the  amount  due  and  owing 
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to  the  said  laborers  from  Wolf  should  be  deducted  from 
the  amount  due  and  owing  to  Wolf  from  the  company ; 
that  at  the  time  of  the  service  of  the  garnishee  summons 
herein  the  company  did  not  hold,  and  does  not  now  hold, 
the  title  or  possession  of  any  real  estate  or  any  interest  in 
land  of  any  description,  or  of  any  personal  property,  effects, 
or  credits,  or  any  instrument  or  paper  relating  to  any  such, 
belonging  to  the  defendant  Wolf  or  in  which  he  is  in  any 
wise  interested. 

Upon  such  answer  of  the  garnishee,  the  plaintiff  moved 
for  judgment  against  the  company  for  $762.34,  and  interest 
from  September  21,  1892.  From  an  order  denying  said 
motion  with  costs  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Selly  c6  I\ellf/^ 
and  oral  argument  John  T.  Kelly.  They  contended  that 
plaintiff  was  entitled  to  have  his  judgment  against  Wolf 
satisfied  out  of  the  funds  in  the  hands  of  the  railway  com* 
pany  at  the  time  of  the  service  on  it  of  the  garnishee  sum- 
mons, no  notices  for  liens  having  been  served  under  sec. 
1815,  S.  &  B.  Ann.  Stats.,  prior  to  the  service  of  such  sum- 
mons, notwithstanding  the  direct  liability  of  the  company 
to  the  men  employed  by  Wolf.  The  garnishment  operated 
as  an  assignment  of  the  debt  owing  by  the  company  to 
Wolf,  and  will  take  precedence  of  subcontractors'  claims 
for  liens,  notice  of  which  was  given  afterward.  E.  8.  sec* 
2768;  Borestan  v.  Krieg,  66  Wis.  604;  ffall  v.  Bmks^  79 
id.  236;  Mallory  v.  La  Crosse  A.  Co.  80  id.  170,  176-Tj  15 
Am.  &  Eng.  Enoy.  of  Law,  96;  Phillips,  Mechanics'  Liens, 
367-369;  McCuUom,  v.  Richardson^  2  Handy  (Gin,),  274; 
Copeland  v,  Manton^  22  Ohio  St.  398 ;  SupH  Puhlio  SchouU 
V,  Heathy  15  N.  J.  Eq.  22;  Brandt,  Suretyship,  253;  hujalh 
V.  DenneU,  6  Me.  79. 

For  the  respondent  there  was  a  brief  by  WinTcUr,  Flan- 
dersy  Smith  BoUum  cfe  VilaSy  and  oral  argument  by  /I  C 
Winkler. 
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Cassoday,  J.  The  statute  declares,  in  eflFect,  that  as  often, 
as  any  contractor  for  the  construction  of  any  railroad  or 
part  thereof  in  process  of  construction  shall  he  indebted  Xo 
any  laborer  for  thirty  days'  labor  or  less,  either  manual  or 
team  labor  or  both,  including  team  and  driver,  performed 
in  constructing  such  road,  such  laborer  may,  within  thirty 
days  after  the  claim  or  demand  of  such  laborer  shall  have 
accrued,  serve  notice  in  writing  thereof  on  the  corporation 
as  therein  designated;  "anrf  thereupon  such  corporation 
ehall  he  directly  liable  t<^  such  laborer  for  the  amount  so  due 
him,  provided  he  bring  his  action  therefor  within  sixty 
days  after  the  service  of  such  notice."  Sec.  1815,  S.  &  B. 
Ann.  Stats,  (ch.  318,  Laws  of  1881).  This  statute  was  mani- 
festly intended  to  make  the  company  absolutely  liable,  at 
least  to  the  aggregate  amount  of  the  contract  price,  to  such 
laborers  as  should  serve  their  notices  and  commence  their 
actions,  respectively,  within  the  times  mentioned  and  as 
therein  designated.  Drake  v.  Harrison^  69  Wis.  99,  2  Am. 
St.  Rep.  717;  Sterling  v.  Ryan,  72  Wis.  36,  7  Am.  St.  Rep. 
818;  French  v.  Langdon,  76  Wis.  29.  Any  payments  made 
to  such  laborers  so  serving  such  notices  necessarily  operated 
as  payments  jr>/'t?  tanto  to  Wolf,  and  hence  the  company  was 
directly  interested  in  the  payment  of  such  laborers.  The 
company,  therefore,  had  the  right  to  withhold  so  much  of 
its  indebtedness  to  Wolf  as  was  necessary  to  pay  such  labor- 
ers so  serving  such  notices ;  and  the  company  cannot,  with- 
out its  consent,  express  or  implied,  be  deprived  of  such 
right,  either  by  the  act  of  Wolf,  or  by  garnishment  in  a 
suit  against  him.  Drake  v.  Harrison,  69  Wis.  99.  Wolfs 
right  to  recover  the  whole  amount  of  such  indebtedness, 
therefore,  was  not  absolute,  but  depended  upon  contingen- 
cies. This  court  has  repeatedly  held,  in  effect,  that  a  gar- 
nishee is  not  liable,  as  such,  for  property,  moneys,  credits, 
or  effects  in  his  possession  or  under  his  control,  belonging 
to  the  principal  defendant,  unless  the  right  of  the  principal 
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defendant  thereto  is  ahaolute  at  the  time  of  the  service  of 
the  garnishee  process.  Sec.  2768,  R  S. ;  Foster  v.  Singer^ 
69  Wis.  392;  Edwards  v.  Roepke,  74  Wis.  575.  Where,  as 
here,  therefore,  the  amount  of  the  indebtedness  which 
the  garnishee  is  ultimately  liable  to  pay  to  the  principal 
defendant  depends  upon  contingencies,  such  garnishee  can 
only  be  held  liable  for  so  much  as  shall  remain  due  to  such 
principal  defendant  upon  the  determination  of  such  contin- 
gencies. Ihid,  Here  it  is  conceded  that  there  is  a  consid- 
erable amount  for  which  the  company  is  so  liable.  The 
plaintiflF,  however,  was  unwilling  to  accept  judgment  for 
that  amount,  but  appeals  from  an  order  refusing  judgment 
for  the  whole  amount.  Of  course,  the  plaintiff  is  entitled 
to  judgment  for  so  much  as  the  company  was  indebted  to 
Wolf  upon  the  determination  of  such  contingencies.  The 
case  is  unlike  those  cited  by  counsel,  under  statutes  which 
freed  the  owner  from  liability  to  subcontractors  in  case  he 
had  paid  the  principal  contractor  before  receiving  notice 
from  the  subcontractor. 
By  the  Court, —  The  order  of  the  circuit  court  is  affirmed. 


RoHDE,  Respondent,  vs.  The  Chicago  &  Nokthwestejrn 
Railway  Company,  Appellant. 

October  18 — November  7, 1895. 

Railroads:  Frightening  horse  at  highioay  crossing:  Failure  to  loiver 
gates:  Negligence:  Pleading. 

The  complaiDt  in  this  case  is  construed  as  aHeging,  in  substance,  that 
the  crossing  of  defendant's  railway  tracks  and  a  certain  highway 
was  a  dangerous  one ;  that  defendant  had  for  some  time,  to  the 
knowledge  of  plaintiif,  maintained  guard  gates  at  tl\e  place ;  that, 
relying  on  the  fact  that  there  were  such  gates  and  that  they  were 
always  lowered  on  the  approach  of  trains,  plaintiif,  because  the 
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gates  were  not  lowered,  approached  the  crossing,  and  was  about  to 
pass  over  it,  when  a  train  passed  and  caused  his  horse  to  run  away 
and  thus  inflicted  the  injuries  complained  ot  So  construed,  the 
complaint  is  held  to  charge  actionable  negligence  on  the  part  of 
defendant 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

This  is  an  appeal  from  an  order  overruling  a  general 
demurrer  to  the  plaintiflPs  complaint.  The  complaint,  after 
alleging  the  corporate  character  of  defendant,  and  that  it 
operated  a  railway  in  the  city  of  Milwaukee,  certain  tracks 
of  which  cross  a  public  highway  called  "  Oakland  Avenue," 
in  said  city,  continues  as  follows:  "That  said  crossing,  as 
the  defendant,  its  agents,  servants,  and  employees  well 
knew,  was  at  and  for  some  time  prior  to  the  times  herein 
mentioned  a  dangerous  crossing;  that  by  reason  thereof 
said  defendant,  its  agents,  servants,  and  employees,  caused 
to  be  erected  and  maintained  at  said  crossing,  for  some 
time  prior  to  and  at  the  times  herein  mentioned,  guard 
gates  for  the  purpose  of  warning  persons  of  the  approach 
of,  and  passing  over  of  said  crossing,  of  trains  owned  and 
operated  by  said  defendant ;  that  said  defendant,  its  agents, 
servants,  and  employees,  for  some  time  previous  to  the 
times  herein  mentioned,  lowered  said  guard  gates  upon  the 
approach  and  crossing  of  the  trains  of  the  said  defendant 
as  aforesaid,  for  the  purpose  of  warning  all  persons  of  the 
approach  of  said  trains;  that  this  plaintiff,  well  knowing 
said  fact,  and  relying  thereon,  upon  the  24th  day  of  July, 
1892,  at  about  5:50  o'clock  in  the  afternoon  of  said  day, 
while  driving  on  said  Oakland  avenue  with  a  one-horse, 
two-seated  vehicle,  in  company  with  his  wife,  Alvina  Eohde, 
and  his  three  children,  Paul  Rohde,  Walter  Eohde,  and 
Clara  Rohde,  without  any  fault,  carelessness,  or  negligence 
on  his  part  or  on  the  part  of  his  said  wife  and  children  or 
either  of  them,  and  with  care  and  caution,  did  approach  and 
attempt  to  pass  over  said  crossing;  that  at  or  about  the 
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same  time  an  engine  and  train  of  cars  belonging  to  and  in 
charge  of  said  defendant,  its  agents,  servants,  and  employees, 
was  negligently  and  carelessly  caused  to  approach  and  pass 
over  the  said  crossing  without  warning  or  notice  whatever 
to  this  plaintiff,  and  while  the  said  guard  gates  were  not 
lowered  as  aforesaid ;  that  without  any  fault,  carelessness, 
or  negligence  on  the  part  of  this  plaintiff  or  of  his  said 
wife  and  children,  said  defendant,  its  agents,  servants,  and 
employees,  at  the  time  this  plaintiff  and  his  said  wife  and 
children  so  approached  said  crossing  as  aforesaid,  negli- 
gently and  carelessly  failed  to  lower  said  guard  gates  upon 
the  approach  of  said  engine  and  cars;  that  by  reason 
thereof  the  horse  which  this  plaintiff  was  driving  as  afore- 
said became  frightened  at  the  puffing  and  other  noise  made 
by  said  engine,  became  ungovernable,  and  ran  away,  over- 
turning the  said  vehicle,  throwing,  with  great  violence,  to 
the  ground,  this  plaintiff  and  his  said  wife  and  children, 
causing  great  injury  to  the  body  and  person  of  this  plaint- 
iff, and  to  the  body  and  person  of  his  said  wife,  and  to  the 
body  and  person  of  each  of  his  said  children,  to  the  great 
damage  of  the  plaintiff,  as  follows."  The  damages  are  set 
out  in  detail,  and  judgment  demanded. 

The  cause  was  submitted  for  the  -appellant  on  the  brief 
of  WvnJdery  Flanders^  Smithy  BoUum  <&  VilaSy  and  for  the 
respondent  on  that  of  W,  J.  Allen  and  K  H.  Kosher, 

Counsel  for  the  respondent  cited  Evans  v.  L,  S.  c&  M,  S. 
a.  Co.  88  Mich.  442;  Eaywood  v.  N.  Y.  C.  cfe  H,  R.  R,  Co, 
59  Hun,  617;  Pittsburgh,  C  <&  St.  Z.  R,  Co.  v.  Yundt,  78 
Ind.  373,  3  Am.  &  Eng.  R  Cas.  602;  French  v.  T.  B,  R.  R. 
116  Mass.  537;  Bonnet  v.  D.,  L.  <&  W.  R.  Co,  39  N.  J.  Law, 
189;  Ernst V.  H.  R.  R.  Co.  39  K  Y.  61;  Sweeny^.  0,  C  Ok 
N,  R.  Co.  10  Allen,  368;  Railway  Co.  v.  Schneider,  45  Ohio 
St.  678;  Central  T.  Co.  v.  TT.,  St.  L.  <&  P.  R.  Co,  Fed. 
Eep.  159;  State  v.  B.  <&  M.  R.  Co.  80  Me.  430;  Hooj>er  v, 
B.  df  M.  R.  Co.  81  id.  260. 
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WiNSLow,  J.  In  support  of  the  demurrer,  it  is  argued 
that  the  complaint  does  not  show  that  the  negligence  men- 
tioned, i.  e.  the  failure  to  lower  the  gates,  was  the  cause  of 
the  accident.  There  is  certainly  much  force  in  the  argu- 
ment. The  complaint  is  far  from  being  a  model.  It  does 
not  set  forth  that  direct,  logical  sequence  of  events  by  which 
it  would  appear  that  the  accident  was  the  result  of  the 
negligence  charged,  as  clearly  as  could  be  desired.  We 
think,  however,  that,  by  a  fair  construction  of  the  com- 
plaint, its  substance  is  as  follows:  That  the  crossing  was  a 
dangerous  one ;  that  the  defendant  had  for  some  time,  to 
the  knowledge  of  plaintiff,  maintained  guard  gates  at  the 
place ;  that,  relying  on  the  fact  that  there  were  such  gates 
and  that  they  were  always  lowered  on  the  approach  of 
trains,  the  plaintiff,  because  the  gates  were  not  lowered, 
approached  the  crossing,  and  was  about  to  pass  over  it, 
'vhen  a  train  passed  and  caused  his  horse  to  run  away  and 
thus  inflicting  the  injuries  complained  of.  If  this  is  the 
proper  construction  of  the  somewhat  disjointed  allegations 
of  the  complaint,  it  certainly  charges  actionable  negligence 
on  the  part  of  the  defendant.  The  open  gate  was  an  as- 
surance to  the  public  that  there  was  no  danger,  and  an  in- 
vitation to  cross  in  safety.  Glvshing  v.  Sharp,  96  N.  Y. 
676;  Palmer  v.  N.  T.  C.  cfe  H.  li.  7?.  Co.  112  N.  Y.  234; 
Fvajis  V.  Z.  S.  &  M.  S.  B.  Go.  88  Mich.  442.  If  plaintiff 
proves  that  he  accepted  the  invitation,  and  thereby  put 
himself  in  a  position  of  imminent  danger  (where  he  would 
not  have  been  had  the  gates  been  lowered),  and  was  injured 
by  defendant's  negligent  act,  no  contributory  negligence 
appearing,  he  establishes  a  cause  of  action.  We  think  the 
complaint  should  be  construed  as  alleging  these  facts  in 
substance. 

By  the  Court. —  Order  of  the  superior  court  affirmed. 
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Nbeves,  Appellant,  vs.  Boos  and  another.  Respondents, 
Gregory,  Appellant,  and  others. 

October  18 ^November  7, 189S, 

Receivers:  Order  directing  foreclosure  of  mortgage:  Discretion:  Regu- 
larity of  appointment:  Collateral  impeachment 

1.  Plaintiff  had  purchased  land  from  defendant  G.  and  given  back  a 
mortgage  securing  notes  for  a  part  of  the  purchase  prica  Defend- 
ant B.  claimed  to  own  said  notes  and  mortgage,  and  had  got  poo- 
session  thereof  and  pledged  them  to  defendant  C.  Defendant  G., 
the  payee,  also  claimed  them.  Plaintiff,  in  his  complaint,  offered 
to  perform  all  the  conditions  of  the  notes  and  mortgage,  and  asked 
for  the  appointment  of  a  receiver  thereof,  with  power  to  receive 
payments,  and  that  defendants  interplead  for  the  determination  of 
their  righta  The  complaint  also  alleged  false  representations  as  to 
the  land  by  G.«  and  asked  damages  therefor  and  that  the  notes  and 
mortgage  he  canceled  down  accordingly.  The  receiver  was  ap- 
pointed as  prayed.  Afterwards,  plaintiff  having  failed  to  make 
payments  as  they  became  due,  an  order  was  made  directing  the 
seceiver  to  foreclose  the  mortgage  unless  plaintiff  should  pay  the 
amount  due  within  twenty  days.  On  appeal  by  plaintiff  and  de- 
fendant G..  such  order  is  hdd  not  an  abuse  of  discretion. 

%,'  The  regularity  of  the  appointment  of  the  receiver  could  not  be  ques- 
tioned on  the  appeal  from  the  order  directing  him  to  foreclose  the 
mortgage. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

It  appears  from  the  pleadings  in  this  action  that  the 
plaintiff,  William  B.  NeeveSy  on  the  eoth  of  September, 
1890,  purchased  of  the  defendant  Gregory  a  large  number 
of  lots  in  Hyde  Park  in  the  town  of  Wauwatosa,  near  the 
city  of  Milwaukee,  for  $30,000,  and  received  a  warranty 
deed  of  them,  and  for  the  unpaid  portion  of  the  purchase 
money  he  executed  to  the  defendant  Gregory  his  five  prom- 
issory notes  in  the  aggregate  of  $22,500,  secured  by  a  mort- 
gage on  the  same  premises  and  payable,  with  interest,  at 
various  periods.  The  first  note  was  paid  January!,  1892, 
and  a  second  one  matured  January  1, 1893,  as  well  as  the 
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annual  interest  on  $18,500  on  the  1st  day  of  October,  1892, 
which  note  and  said  interest  remain  unpaid. 

The  plainti£F,  in  his  complaint,  states  that  the  defendant 
Grego7*y  claims  to  be  the  owner  of  the  notes  and  mortgage, 
and  that  the  defendants  Imre  Boos  and  the  Commercial 
Bank  of  Milwaukee  also  claim  the  same,  and  the  said  bank 
has  possession  of  them,  indorsed  in  blank  by  said  Gregory^ 
by  one  Lusoomb  as  his  agent ;  that  Gregory  has  forbidden 
him  to  make  payment  of  the  same  to  any  other  person  than 
himself,  except  so  much  as  might  be  necessary  to  extin- 
guish a  debt  of  one  Luscomb  of  about  $7,000,  for  security 
of  payment  of  which  to  one  Levinson  said  notes  had  been 
hypothecated;  that  Boos  and  the  Commei'dal  Bank  had 
knowledge  that  said  notes  belonged,  subject  as  aforesaid, 
to  said  Gregory;  that  Gregory  claims  payment  of  the  notes, 
and  so  also  do  Boos  and  the  said  bank,  and  the  plaintiff 
claims  that,  on  account  of  the  conflicting  claims  of  the  par- 
ties, he  fears  they  will  be  transferred  by  either  Boos  or  the 
bank  to  some  hona  fide  purchaser  without  notice  of  the 
claims  of  the  respective  parties. 

The  plaintiff  claimed  damages  by  reason  of  certain  false 
representations  made  to  him  at  the  time  of  the  sale  by 
Gregory^  to  jbhe  effect  that  certain  streets  marked  on  the 
plat  of  said  premises,  and  staked  out,  had  been  dedicated 
to  public  use  as  streets  throughout  their  entire  length  and 
breadth  as  thus  indicated ;  that  six  certain  lots  had  been 
graded  as  and  for  a  street,  and  dedicated  by  the  said  Greg- 
ory for  that  purpose,  subject  only  to  a  right  of  way  of  a 
certain  motor  company  for  the  purpose  of  operating  its 
railway  and  maintaining  its  track  or  tracks,  and  this  way 
over  the  lots  furnished  the  only  practical  means  of  access 
to  and  egress  from  the  premises  so  purchased  by  him  of 
said  Gregory;  that  in  violation  of  such  representations,  and 
in  fraud  of  the  plaintiff's  rights,  he  conveyed  said  lots  to 
said  motor  company  in  fee,  excepting  no  easement  over  the 
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same  to  the  plaintiff  or  the  public,  and  the  motor  company 
refused  to  recognize  any  such  easement,  and  excluded  the 
plaintiff  from  passage  over  said  lots,  whereby  he  was 
obliged  to  purchase  said  lots  from  said  motor  company  at 
an  expense  of  $3,000,  -and  was  in  all  damaged  by  reason  of 
the  premises  in  the  sum  of  $5,000,  and  he  claimed  an  abate- 
ment or  deduction  from  said  notes  and  mortgage  of  that 
sum,  and  alleged  that  Gregory  was  not  a  resident  of  the 
state  of  Wisconsin,  bat  it  was  not  claimed  that  he  was  in- 
solvent. 

The  plaintiff  asked  judgment  for  the  appointment  of  a 
receiver  of  the  notes  and  mortgage,  with  power  to  receive 
payments  thereon  according  to  the  terms  thereof,  and  with 
power  generally  to  carry  out  and  effectuate  the  terms  of 
the  mortgage  on  the  part  of  the  mortgagee  named  therein 
to  be  performed ;  that  the  defendants  transfer  to  the  re- 
ceiver all  their  rights  in  and  to  the  same,  and  that  they  in- 
terplead for  the  determination  of  their  rights  in  the  premises, 
and  that  the  plaintiff  be  permitted  to  pay  into  court  the 
amount  then  due  for  interest  on  said  notes  and  mortgage ; 
that  the  damages  of  the  plaintiff  by  reason  of  the  wrong- 
ful acts  and  representations  of  the  defendant  Oregory  be 
assessed  and  determined  and  the  notes  and  mortgage  be 
canceled  down  in  the  amount  of  such  damages  when  so  as- 
certained, and  for  other  and  general  relief.  Plaintiff  offered 
in  his  complaint  to  perform  any  and  all  the  conditions  of 
the  notes  and  mortgage,  and  to  bring  into  court  the  sum 
of  $1,110,  then  due  as  interest,  for  the  benefit  of  the  per- 
son or  persons  entitled  thereto. 

The  defendant  Boos  sets  up  a  claim  to  the  sole  and  ex- 
clusive ownership  of  the  notes  and  mortgage;  that  they 
were  made  in  the  name  of  the  defendant  Gregory  for  the 
convenience  of  Boos;  that  Gregory  had  no  interest  in  them, 
but  took  the  same  in  his  name,  under  an  agreement  made 
through  one  Luscomb  to  hold  the  same  solely  for  the  ben- 
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efit  of  Boos^  and  that  he,  Boos^  afterwards  acquired  posses- 
sion of  the  notes,  and  pledged  and  hypothecated  them  to 
the  defendant  Commercial  Bank.  The  bank  set  up  its 
claim  as  a  lona  fide  assignee  of  the  notes  and  mortgage  as 
security  for  a  loan  to  Boos  of  $10,000,  by  assignment  from 
the  said  Gregory  9^  well  as  the  said  Luscorab.  The  defend- 
ant Oregory^  antiwering,  among  other  things  admitted  the 
claim  of  the  plaintiff  to  have  a  rebate  allowed  him,  by  rea- 
son of  the  sale  of  the  lots  to  the  motor  company  and  the 
representations  in  regard  to  other  streets,  in  the  amount 
of  $3,000,  but  not  admitting  any  fraud  or  misrepresenta- 
tion on  his  part  in  making  the  sale,  and  set  up  at  length 
the  particulars  of  the  controversy  between  himself  and 
B008  in  regard  to  the  ownership  of  the  notes  and  mortgage, 

A  receiver  was  appointed  by  the  court,  as  prayed  by  the 
plaintiff;  and,  $3,500  having  afterwards  become  due  on  the 
mortgage,  upon  proof  that  the  receiver  had  called  upon 
the  plaintiflf  for  payment  of  it,  but  he  had  failed  to  pay  the 
same  or  any  part  of  it,  application  was  made,  upon  aflBda- 
vits  to  that  effect  and  the  record  in  the  action,  for  an  order 
authorizing  and  directing  suit  to  be  brought  by  the  receiver 
for  the  foreclosure  of  the  mortgage  mentioned  in  the  plead- 
ings, on  the  hearing  of  which  motion  aflBdavitsof  George  A. 
Neeves  and  S.  S.  Barney  were  read,  the  latter  being  the 
counsel  of  the  defendant  Gregory^  as  well  as  aflBdavits 
of  witnesses,  to  the  effect  that  the  mortgaged  premises 
were  worth  over  $50,000.  The  court  made  an  order  ac- 
cordingly, unless  within  twenty  days  from  its  date  the 
plaintiff  should  pay  all  sums  due  upon  said  notes  and  mort- 
gage. Both  the  plaintiflf  and  the  defendant  Henry  EcUon 
Gregory  appealed  from  the  order. 

For  the  appellant  Neeves  there  was  a  brief  by  C.  W. 
Briggs;  for  the  appellant  Gregory  there  was  a  brief  by 
Barney  cfe  Kuechenmeister;  and  the  cause  was  argued  orally 
by  Mr.  Briggs.    They  contended  that  the  order  directing 
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the  foreclosure  of  the  mortgage  should  not  have  been 
granted,  for  the  reason,  among  others,  that  all  the  questions 
in  controversy  would  have  to  be  litigated  in  a  foreclosure 
action,  and  could  be  settled  much  sooner  and  at  less  expense 
in  this  action ;  also  because  of  the  great  uncertainty  as  to 
whether  there  was  anything  equitably  due  upon  the  notes 
and  mortgage,  the  uncertainty  of  the  establishment  by  Boos 
of  the  claim  of  ownership,  the  concession  by  Grregory  that 
a  scaling  down  of  $3,000  would  be  just  f^nd  equitable,  and 
the  protest  of  G'^r^^^ry  against  the  making  of  the  order,  and 
because  Gregory  had  not  been  served  with  process,  nor  had 
he  appeared  in  the  action,  at  the  time  the  receiver  was  ap- 
pointed. 

For  the  respondents  there  was  a  brief  by  WinJder^  Flund- 
ersy  Smith,  Bottum  cfe  Vilas;  also  a  brief  by  Glenway  Maxon 
for  the  respondent  Commercial  Bank;  and  the  cause  was 
argued  orally  by  F,  CI   Winkler  and  Mr.  Maxon. 

PiNNEY,  J.  1.  The  plaintiff  has  secured  the  appointment 
of  a  receiver,  who,  as  such,  is  an  officer  of  the  court,  exer- 
cising his  functions  for  the  common  benefit  of  all  the  par- 
ties, and  his  custody  and  control  is  the  custody  and  control 
of  the  court  for  their  benefit  and  subject  to  its  orders  and 
directions.  The  order  appealed  from  is  plainly  a  discretion- 
ary one,  and  will  not  be  reversed  unless  the  court  in  mak- 
ing it  has  abused  its  discretion.  We  think,  in  view  of  the 
circumstances  and  the  frame  and  purpose  of  the  action, 
that  the  court  was  fvilly  justified  in  making  the  order.  It 
is  evident  that  the  action  and  complaint  in  it  are  not 
framed  so  that  a  judgment  can  be  given  foreclosing  the 
mortgage,  and  the  action  is  not,  therefore,  calculated  to  do 
entire  justice  to  all  the  parties ;  for,  after  the  expense  and 
delay  of  this  action,  whatever  its  result  may  be,  the  owner 
will  have  been  prevented  from  foreclosing  his  mortgage  in 
the  mean  time  by  reason  of  the  receivership,  and  in  the  end 
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will  be  subjected  to  the  delay  and  expense  of  another  ac- 
tion for  that  purpose.  The  plaintiff,  so  far  from  paying 
into  court  the  money  admitted  to  be  due  on  the  mortgage 
for  interest,  has  also  failed  to  respond  to  the  receiver's  de- 
mand vof  payment  of  the  $3,500,  the  principal  sum  of  one 
of  the  notes,  which  became  due  January  1,  1893.  The 
order  appointing  the  receiver,  obtained  by  the  plaintiff, 
provides  "that  the  receiver  collect  the  sums  due  or  that 
may  fall  due  upon  the  said  notes  and  mortgage  from  time 
to  time,  and  account  therefor;"  and  the  order  directing 
the  receiver  to  foreclose  the  mortgage  unless  the  plaintiff 
should  pay  the  amount  due  on  it  within  twenty  days  is 
certainly  no  hardship  to  the  plaintiff,  for  he  can  assert  in 
such  action,  by  way  of  defense  or  counterclaim,  all  his 
rights  in  the  premises,  and  the  rights  of  the  different  claim- 
ants may  also  be  adjudicated.  It  is  said  that  Oregory  does 
not  want  the  mortgage  foreclosed.  In  this  respect  the 
plaintiff  entirely  agrees  with  him,  but  the  matter  has  been 
placed  by  the  receivership  under  the  control  of  the  court 
for  the  benefit  of  all  the  parties  in  interest,  and  neither  the 
plaintiff  nor  the  defendant  Gregory  has  the  right  to  dictate 
in  the  premises.  We  do  not  think  thact  in  point  of  discre- 
tion the  order  appealed  from  is  fairly  subject  to  criticism. 
2.  It  is  said  that  the  order  appointing  the  receiver  was 
made  without  notice  to  the  defendant  Gregory.  The  order 
would  not  on  that  account  be  void,  but  merely  erroneous 
and  subject  to  be  set  aside  on  application  to  the  court;  and 
if  the  court  improperly  denied  the  application  an  appeal 
would  lie.  Gibson  v.  Martin^  8  Paige,  481.  The  defendant 
Gregory  appeared  and  answered  before  the  order  directing 
the  receiver  to  sue  was  made,  and  was  heard  in  opposition 
to  it,  but  has  taken  no  steps  to  vacate  or  avoid  the  order 
appointing  the  receiver.  The  regularity  of  the  receiver's 
appointment  cannot  be  collaterally  questioned,  but  must 
be  impeached,  if  at  all,  in  a  direct  proceeding  for  that  pur- 
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pose.  In  a  suit  by  the  receiver  in  relation  to  matters  con- 
nected with  his  trust,  the  order  of  appointment  will  be 
conclusive.  High,  Keceivers,  §  203 ;  Vermont  <&  C.  R.  Co. 
V.  V.  C.  R,  Co.  46  Yt.  792;  Attorney  General  v.  Guardian 
Mut.  L.  Ins.  Co.  77  N.  Y.  272. 

For  these  reasons  we  hold  that  the  order  of  the  circuit 
court  must  be  aflarmed,and  the  cause  remanded  for  further 
proceedings  according  to  law. 

By  the  Court. —  It  is  ordered  accordingly. 


Neeves  vs.  Gregory,  Appellant,  Boos,  Respondent,  and 

others. 
Neeves  vs.  Gregory,  Respondent,  Boos,  Appellant,  and 

x)thers. 

October  18— November  7, 189S. 

(1)  Examination  of  adverse  party:  Oralinterrogatories.    (2)  Deposition 
of  party  on  his  own  behalf:  Oral  cross-examination. 

1.  That  clause  of  sec.  4096,  R  S.,  which  provides  that  "  the  party  ex- 
amining shall,  in  all  cases,  be  allowed  to  examine  upon  oral  in- 
terrogatories," applies  to  every  examination  under  that  section, 
whether  before  or  after  issued  joined,  or  within  or  without  the  state. 

2k  Where  the  deposition  of  a  party  as  a  witness  in  his  own  behalf  is 
taken  without  the  state  on  commission  and  written  interrogatories, 
the  adverse  party  cannot  cross-examine  him  orally. 

APPEALS  from  the  Circuit  Court  for  Milwaukee  County. 

The  facts  are  stated  in  the  opinion. 

For  Gregory  there  were  briefs  by  Barney  dk  Kuechen- 
ineieteTy  and  the  cause  was  argued  orally  by  C.  W.  Briggs. 

For  Boos  there  were  briefs  by  Winlder^  FlamderSy  Smithy 
BoUum  <&  VUaSy  and  oral  argument  by  F.  C.  Winkler. 
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Lyon,  C.  J.  Plaintiff  brought  this  action  for  relief  in 
respect  to  a  certain  mortgage  executed  by  him,  the  owner- 
ship of  which  is  claimed  by  each  defendant,  Boos  and  Greg- 
ory^ adversely  to  the  other.  The  action  is  therefore,  in 
one  aspect  of  it,  in  the  nature  of  interpleader,  and  as  to 
each  other  the  defendants  are  adverse  parties.  In  the 
progress  of  the  action  two  orders  were  made  by  the  trial 
court, —  one  relating  to  the  examination  of  Gregory  at  the 
instance  of  Booa^  under  sec.  4096,  R  S. ;  and  the  other  to 
a  proceeding  by  Gregory  to  have  his  deposition  as  a  witness 
in  his  own  behalf  taken  on  commission.  Gregory  is  a  non- 
resident of  this  state.  In  the  first  order  the  court  sustained 
the  right  of  Boos  to  examine  Gregon^  under  sec.  4096,  on 
oral  interrogatories,  on  a  commission  to  be  executed  in  an- 
other state,  and  Gregory  appeals.  In  the  other  order  the 
court  denied  the  right  of  Boob  to  cross-examine  Gregory  on 
oral  interrogatories,  on  the  taking  of  his  deposition  ac  a 
witness  in  his  own  behalf,  out  of  the  state,  on  commission 
and  written  interrogatories,  and  Boos  appeals. 

1.  Sec.  4096^  R.  S.,  provides  that  the  examination  of  a 
party  thereunder  at  the  instance  of  an  adverse  party  "  may 
be  taken  without  the  state  upon  commission  in  the  manner 
provided  for  taking  other  depositions."  It  provides  further 
that  "  the  party  examining  shall,  in  all  cases,  be  allowed  to 
examine  upon  oral  interrogatories."  The  manifest  purpose 
of  the  statute  is  to  give  the  examining  party  every  reason- 
able opportunity  for  a  most  thorough  examination  of  his 
adversary,  and  this  is  accomplished  the  most  effectually  by 
an  oral  examination.  We  cannot  doubt,  therefore,  that 
the  clause  of  the  statute  last  above  quoted  should  apply  to 
every  examination  under  sec.  4096,  whether  before  or  after 
issue  joined,  or  within  or  without  the  state.  The  respond- 
ent would  construe  the  first  clause  of  the  section  above 
quoted  as  though  it  read  that  the  examination  "  may  be 
taken  without  the  state  upon  commission  in  the  manner 


Digitized  by  VjOOQIC 


Wis.]  august  TERM,  1893.  321 

Gamy  vs.  Katz. 

provided  for  taking  other  depositions  upon  commission,^^ 
"We  construe  the  statute  as  though  it  read :  "  In  the  manner 
provided  for  taking  other  depositions  upon  notice  or  com- 
mission." This  construction  gives  the  right  of  examination 
upon  oral  interrogatories.  R.  S.  sees.  4110,  4112.  The 
practice  adopted  by  Boos  was  therefore  correct,  and  the 
order  in  that  behalf  should  not  be  disturbed.  Hence,  on 
GregonjB  appeal,  the  order  is  aflBrmed. 

2.  A  party  may  take  the  deposition  of  his  Witness  out 
of  the  state  in  a  proper  case,  either  on  notice  and  oral  in- 
terrogatories, or  on  commission  and  written  interroga- 
tories, at  his  option.  If  he  elects  to  take  the  same  in  the 
latter  mode,  we  know  of  no  statute  or  authorized  rule  of 
practice  which  will  permit  the  adverse  party  to  cross- 
examine  the  witness  orally.  And  we  think  it  quite  imma- 
terial that  the  witness  whose  deposition  is  to  be  taken  is  the 
party  himself.  The  same  procedure  is  prescribed  in  both ' 
cases.  The  circuit  court  so  held.  Hence,  on  the  appeal  of' 
Boos^  the  order  is  affirmed. 

By  the  Court, —  Ordered  accordingly. 


Garny,  Appellant,  vs.  Katz,  Respondent. 

October  18 — November  7, 189S, 

New  trial:  Terms,  • 

Wher^  no  reasons  for  granting  a  new  trial  are  stated  in  the  order,  it 
should  impose  as  terms  the  payment  of  the  taxable  costs  of  the 
former  trial. 

•    APPEAL  from  the  Superior  Court  of  MilwauTcee  County. 

Action  to  recover  the  sum  of  $500,  with  interest,.alleged 

to  be  due  the  plaintiff  for  services  performed  by  him  as  a 

real  estate  broker  in  securing  for  defendant  certain  land. 

Vol.  86— 31 
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The  appeal  is  from  an  order  granting  a  new  trial  after  a 
verdict  for  plaintiflf. 

For  the  appellant  there  was  a  brief  by  Row  <Sk  Woolcochy 
and  oral  argument  by  C.  O.  Woolcock. 

For  the  respondent  there  was  a  brief  by  Winkler ^  Inland- 
ers, Smith,  BoUum  <fe  Vilas^  and  oral  argument  by  F.  C. 
Winkler. 

Obton,  J.  The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $560.08.  Afterwards,  and  at  the  same  term  of 
the  court,  the  defendant  moved  for  a  new  trial  on  the 
minutes  of  the  court,  and  the  motion  was  granted  without 
any  reasons  stated  therefor,  and  without  terms.  When  no 
reasons  are  given  for  granting  a  new  trial  after  a  verdict, 
the  presumption  is  that  it  was  granted  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence,  and  in  such 
case  the  court  should  impose  the  terms  of  the  payment  of 
the  taxable  costs  of  the  former  trial  Pound  v.  Roan,  45 
Wis,  129;  Smith  v.  Lander,  48  Wis.  587;  Schraerv.  Siefcvn, 
80  Wis,  653.  The  order  appealed  froAi  is  therefore  errone- 
ous. The  order  was  no  abuse  of  discretion,  but  a  mere 
omission  of  the  terms. 

By  the  Court —  The  order  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  grant  a 
new  trial  in  the  case  upon  the  terms  of  the  payment  of  the 
taxable  costs  of  the  former  trial. 
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Caebeery,  Administrator,   Appellant,  vs,  German  Insur- 
ance Company,  Respondent. 
Hodgson,  Appellant,  vs.  Same,  Respondent. 

October  20  —  November  7, 1893, 

(1)  Inaurance  against  firi:  Loss  payable  to  mortgagee:  Who  may  main- 
tain action  f  (2)  Death  of  party:  Bevival  of  action:  Ladies:  Dis- 
cretion. 

1.  The  owner  of  mortgaged  premises  was^  by  a  policy,  ii^ured  against 

loss  or  damage  by  fire  to  an  amount  greater  than  the  mortgage 
debt»  "losaif  any,  payable  to  "the  mortgagee;  and  the  insurer 
thereby  agreed  to  make  good  unto  the  said  assured,  his  executors, 
etc.,  all  such  loss  or  damage,  not  exceeding  said  amount  Held, 
that  the  policy  was  given  primarily  to  insure  the  owner,  and  only 
so  much  was  payable  to  the  mortgagee  as  her  interest  might  be; 
that  she  was  not  a  trustee  of  an  express  trust  within  the  meaning 
of  sea  2607,  R  S. ;  and  that  in  case  of  loss  she  could  not  alone  main- 
tain an  action  on  the  policy. 

2.  After  an  action  upon  the  policy,  brought  by  the  assured  and  the 

mortgagee,  had  been  pending  for  nine  years,  the  assured  died.  His 
administrator  was  not  appointed  until  two  years  after  his  death, 
and  no  application  to  revive  the  action  was  made  until  a  year  later, 
after  there  had  been  a  trial  thereof  and  a  judgment  dismissing  the 
complaint  Held,  that  the  denial  of  such  application  was  not  an 
abuse  of  discretion. 

APPEALS  from  the  Circuit  Court  for  Milwaukee  County. 

On  December  6,  1877,  one  Andrew  Carberry,  since  de- 
ceased, owned  a  dwelling  house  in  Pewaukee.  On  that 
day  he  procured  from  the  defendant  company  a  policy  of 
insurance  on  the  same,  whereby,  in  consideration  of  a  sum 
therein  named,  the  defendant  insured  him  against  loss  or 
damage  by  fire  to  the  amount  of  $1,000,  "  loss,  if  any,  pay- 
able to  Esther  K  Hodgson^  mortgagee."  Said  company 
thereby  agreed  to  make  good  unto  the  said  assured,  his  ex- 
ecutors, administrators,  and  assigns,  all  such  immediate 
loss  or  damage,  not  exceeding  the  sum  named,  as  should 
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happen  by  fire  between  December  6, 1877,  and  December 
6, 1878. 

On  August  21,  1878,  said  property  so  insured  was  totally 
destroyed  by  fire.  On  April  27,  1879,  the  assured's  last 
proofs  of  loss  were  furnished  to  the  defendant.  On  Au- 
gust 14, 1879,  an  action  was  commenced  by  the  said  Andrew 
Carberry  and  Esther  E,  Hodgso7h  against  this  defendant  in 
the  circuit  court  for  Waukesha  county  to  recover  such 
insurance.  .  On  October  10,  1879,  the  defendant  demurred 
to  the  complaint  for  insufficiency.  On  June  21, 1880,  such 
demurrer  was  overruled.  The  order  overruling  the  same 
was  reversed,  March  24,  1881.  See  51  Wis.-  605.  In  Feb- 
ruary, 1882,  the  said  Andrew  Carberry  and  Esther  E,  Hodg- 
son served  an  amended  complaint  in  said  action.  On 
March  18,  1882,  the  defendant  answered  the  said  amended 
complaint  upon  the  merits.  On  May  22,  1882,  a  jury  in 
said  action  was  waived  by  stipulation.  On  August  11, 
1882,  by  leave  of  the  court,  the  said  Andrew  Carberry 
and  Esther  E.  Hodgson  amended  their  amended  complaint 
therein.  On  September  5,  1882,  the  defendant  answered 
said  last-named  amended  complaint.  On  December  5, 1882, 
the  venue  in  said  action  was  changed  to  Milwaukee  county. 
During  the  following  six  years  several  motions  and  pro- 
ceedings therein  were  had  and  taken,  unnecessary  to  be 
repeated  here. 

On  December  26, 1888,  the  said  Andrew  Carberry  died 
intestate.  On  February  17,  1891,  the  plaintiff  James  -4. 
Carberry  was  appointed  administrator  of  his  estate,  and 
thereupon  qualified  as  such.  On  January  19,  1892,  the 
cause  was  tried  without  being  revived  as  to  said  deceased, 
and  at  the  close  of  said  trial  the  court  ordered  the  amended 
complaint  to  be  dismissed.  The  costs  were  thereupon  taxed, 
and  judgment  was  thereupon  entered  in  favor  of  the  de- 
fendant and  against  the  said  Esther  E,  Hodgsony  dismissing 
said  amended  complaint,  and  for  $38.36  costs  and  disburse- 
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ments.  In  February,  1892,  the  said  James  A.  Carberry^ 
upon  affidavits,  procured  an  order  to  show  cause  why  the 
said  judgment  should  not  be  set  aside  and  the  complaint 
amended  so  as  to  revive  the  cause  on  the  part  of  the  said 
Andrew  Carberry  in  the  name  of  the  said  James  A.  Car- 
herry  as  such  administrator.  The  , defendant  opposed  said 
application,  and  April  22,  1892,  the  same  was  denied  by 
the  court.  Thereupon  the  said  Jamss  A,  Carberry,  as  such 
administrator,  applied  to  the  court  for  leave  to  file  a  sup- 
plemental complaint  as  such  administrator,  and  to  prose- 
cute said  claim.  On  April  27,  1892,  the  defendant  opposed 
the  same  by  affidavits,  and  on  January  28,  1893,  the  court 
made  an  order  denying  the  application  to  set  aside  said 
judgment  and  allow  said  supplemental  complaint  to  be  filed 
and  the  claim  to  be  prosecuted  by  the  said  Jam^a  A.  Car- 
berry. 

On  January  20, 1893,  the  said  Esther  E.  Hodgson  appealed 
from  said  judgment  so  entered  January  26,  1892;  and  the 
said  Jam^  A.  Carberry  appealed  from  said  order  of  Janu- 
ary 28,  1893. 

For  the  appellants  there  were  briefs  by  W,  J.  Turner 
-and  P.  H.  Carney^  and  oral  argument  by  Mr.  Turner. 
They  contended,  inter  aJia^  that  the  policy  is,  in  effect,  af 
promise  by  the  insurance  company  for  the  benefit  of  a 
third  person,  Mrs.  Hodgson.  It  is  settled  that  such  third 
person  may  maintain  the  action.  Putney  v.  FamJiam^  27 
Wis.  187;  Bassett  v.  Hughes^  43  id.  319;  McDoweU  v.  ZaeVj 
36  id.  171;  CotteriU  v.  Stevens^  10  id.  422;  Cook  v.  Barrett, 
16  id.  696;  Kimball  v.  Noyes,  17  id.  695;  Kollock  v.  Par- 
cher,  52  id.  399.  Assuming  that  Mrs.  Hodgson  has  person- 
ally only  a  partial  interest  in  the  recovery,  still  by  the 
terms  of  the  policy  she  is  made  payee  in  case  of  loss,  and 
is  the  trustee  of  Carberry  for  the  sum  remaining  after  her 
debt  is  satisfied.  Payment  to  her  and  a  release  by  her 
will  completely   discharge   the  defendant  from  liability 
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under  the  policy.  She  may,  therefore,  maintain  the  aotion 
alone.  R  S.  sec.  2607;  KimhaU  v.  Spice,  12  Wis.  668; 
Archibald  v.  MuL  Z.  Ins.  Go.  38  id.  542;  Cormderant  v, 
Bruha/ne,  22  N.  Y.  389;  Wetmore  v.  Hegema/n,  88  id.  69; 
Greene  v.  Niagara  Ins.  Co.  13  Hun,  128.  The  court  being 
of  the  opinion  that  Andrew  Carberry  was  a  necessary  party 
plaintiff,  and  it  appearing  that  he  was  dead,  it  became  the 
duty  of  the  court  to  stay  the  proceedings  and  order  the  ad- 
ministrator brought  in.  R  S.  sec.  2610;  Shove  v.  Shove^  69 
Wis.  425 ;  Jones  v.  Graham^  80  id.  6. 
F.  W.  V.  Cotzhaueen,  for  the  respondent. 

Cassoday,  J.  At  the  time  the  policy  was  procured  Mrs. 
Hodgson  held  a  mortgage  on  the  premises,  given  Septem- 
ber 6,  1876,  for  $600.  That  mortgage  was  considerably 
less  than  the  amount  of  the  insurance.  The  property  in- 
sured being  real  estate,  there  can  be  no  question  that  the 
mortgage  was  merely  a  lien,  and  that  the  mortgagor,  An- 
drew Carberry,  was  the  absolute  owner  of  the  premises  and 
had  an  insurable  interest  therein  to  the  extent  of  their 
value,  notwithstanding  the  mortgage.  Cayon  v.  Dwelling 
House  Ins.  Co.  68  Wis.  510.  It  is,  moreover,  well  settled 
that  Mrs.  Hodgson,  as  mortgagee,  was  absolutely  bound  by 
any  and  all  the  stipulations  in  the  policy.  Gillett  v.  Z.  <&  L.  A 
G.  Ins.  Co.  73  Wis.  203 ;  Blahe  Opera  House  Co.  v.  Home  Ins. 
Co.  73  Wis.  670 ;  Meiswinkel  v.  St.  Paul  F.  A  M.  Ins.  Co.  75 
Wis.  156 ;  Continental  Ins.  Co.  v.  Hulman,  92  111.  145.  It  fol- 
lows that  whatever  may  have  been  said  or  done  by  Andrew 
Carberry  as  such  owner  which  might  operate  to  defeat  the 
policy  would  be  equally  available  as  a  defense  against  any 
claim  madj9  against  the  company  by  Mrs.  Hodgson.  Ibid. 
This  being  so,  it  is  very  manifest  that  Andrew  Carberry 
was  a  necessary  party  to  the  action,  and  that  he  and  Mrs. 
Hodgson  were  properly  joined  as  plaintiffs  when  the  action 
was  originally  commenced.     Hammd  v.  Queen  Ins.  Co.  50 
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Wis.  244.  The  action  so  commenced  was  pending  for  more 
than  nine  years  before  the  death  of  Andrew  Carberry. 
He  had  been  dead  for  more  than  three  years  before  the 
cause  came  on  for  trial,  and  it  was  then  tried  without  ever 
having  been  revived  as  to  his  representatives  and  with  Mrs. 
Hodgson  as  sole  plaintiflf.  Prior  to  such  trial  her  mortgage 
had  been  foreclosed,  and  she  bad  thereby  realized  a  consid- 
erable portion  of  her  claim ;  and  of  course  the  balance  of  it 
belonged  to  the  estate  of  the  deceased.  It  is  contended 
that  the  wording  of  the  policy,  as  mentioned  in  the  forego- 
ing statement,  would  have  justified  Mt%.  Hodgson^  as  "  a 
trustee  of  an  express  trust,"  to  commence  and  prosecute  the 
action  in  her  own  name,  without  joining  Andrew  Carberry ; 
and  hence  that  she  had  the  legal  right  to  prosecute  the 
same  after  bis  death  without  being  revived  in  the  name  of 
his  representative.  But  we  do  not  think  the  wording  of 
the  policy  brings  the  case  within  the  section  of  the  statute 
relied  upon, —  sec.  2607,  R  S.  The  agreement  in  the  policy 
is  to  make  good  unto  Andrew  Carberry,  his  executors,  ad- 
ministrators, and  assigns,  all  such  loss  or  damage,  not  ex- 
ceeding the  sum  named.  The  words,  "  loss,  if  any,  payable 
to  Esther  jE  Hodgson^  mortgagee,"  must  be  construed  with 
reference  to  the  general  purpose  and  import  of  the  pol- 
icy; and,  so  construed,  it  is  very  obvious  that  the  policy 
was  given  primarily  to. insure  Andrew  Carberry,  and  only 
so  much  was  made  payable  to  Mt%.  Hodgson  as  her  interest 
might  be.  Indeed,  the  original  complaint  and  the  several . 
amended  complaints  are  all  on  that  theory.  Since  her 
claim  was  subject  to  any  and  all  defenses  available  against 
Andrew  Carberry,  and  since  the  defendant  could  not  make 
such  defenses  without  the  presence  of  Andrew  Carberry,  or 
his  representative,  as  a  party,  it  was  obvious  that  the  trial 
court  was  right  in  holding  that  Mrs.  Hodgson  could  not 
maintain  the  action  as  sole  plaintiff.  Thatch  v.  Metropole 
Ins.  Co.  11  Fed.  Eep.  29 ;  Hartford  F.  Ins.  Co.  v.  Dcuoen- 
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port^  37  Mich.  609 ;  Shove  v.  Shove,  69  Wis.  425.     The  judg- 
ment of  the  circuit  court  on  her  appeal  is  aflBrmed. 

The  question  recurs  whether  the  court  improperly  re- 
fused to  allow  the  action  to  be  revived  on  the  application 
of  the  administrator.  As  indicated  in  the  foregoing  state- 
ment, he  was  not  appointed  until  more  than  two  years 
after  the  death  of  Andrew  Carberry,  and  the  application 
was  not  made  until  more  than  three  vears  after  his  death, 
nor  until  after  the  trial  and  judgment  against  Mrs.  Hodg- 
son, The  statute  provides,  in  eflfect,  that  in  case  of  the 
death  of  a  party,  if  the  cause  of  action  survives  or  contin- 
ues, the  court,  on  motion,  at  any  time  within  one  year 
thereafter,  or  afterwards  on  a  supplemental  complaint,  may 
allow"  the  action  to  be  continued  by  or  against  his  repre- 
sentatives or  successor  in  interest.  Sec.  2803,  R  S.  The 
question  presented  has  recently  received  the  careful  con- 
sideration of  this  court.  Ga/Dom^augh  v.  Scott,  84  Wis.  93. 
It  was  there  in  effect  held  that  the  court  is  at  liberty,  in 
the  exercise  of  a  sound  discretion,  to  grant  or  refuse  such 
application  according  to  the  peculiar  circumstances  of  each 
particular  case ;  that  an  unexplained  and  unexcused  neglect 
to  proceed  for  an  unreasonable  period,  whereby  the  other 
party  has  or  may  have  lost  his  means  of  defense,  would 
justify  such  refusal;  that  such  laches  may  consist  in  long 
delay  and  gross  neglect  to  proceed  in  the  action,  before  as 
well  as  after  the  death  of  the  party ;  but  that  the  mere 
lapse  of  time  which  the  court  can  see  will  not  operate 
'  prejudicially  to  the  opposite  party,  and  not  amounting  to 
a  statutory  bar,  will  not  afford  ground  for  the  denial  of 
such  application.  The  reasons  for  so  holding  and  the  au- 
thorities in  support  of  the  same  are  sufficiently  given  in  the 
opinion  of  Mr.  Justice  Pinnkv  in  the  case  cited.  The  same 
principle  as  to  laches  has  frequently  been  affirmed  by  our 
highest  federal  court.  Bryan  v.  Kales,  134  U.  S.  126;  Gal- 
liher  V.  CadweU,  145  U.  S.  368 ;  Johnston  v.  Standard  M.  Co, 
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148  U.  S.  360.  From  a  careful  examination  of  the  record 
we  are  constrained  to  hold  that  there  was  no  abuse  of  dis- 
cretion in  refusing  the  application  of  the  administrator. 
The  order  of  the  circuit  court  on  James  A.  Carherry^s  ap- 
peal is  affirmed. 
By  the  Court — Ordered  accordingly. 


The  Chablbs  Baumbach  Company,  Respondent,  vs.  Singeb, 
Garnishee,  Appellant. 

October  £0 — November  7, 189S, 

Voluntary  assignment:  Failure  to  approve  bond  of  assignee:  Judgment: 
Retroactive  statute. 

Prior  to  the  enactmeDt  of  ch.  276,  Laws  of  1893,  if  the  court  com- 
missioner taking  the  bond  of  an  assignee  for  the  benefit  of  creditors 
failed  to  indorse  on  it  his  approval  thereof,  the  assignment  was 
void.  And  wliere  an  assignment  had  been  adjudged  void  for  that 
reason,  such  judgment  was  not  affected  by  the  subsequent  passage 
of  said  act,  although  it  provides  that  *'  all  bonds  heretofore  taken 
and  filed  ...  by  said  court  commissioner  are  hereby  declared 
to  be  sufficiently  approved  and  valid.*' 

APPEAL  from  the  Superior  Court  oi  Milwaukee  County. 

Garnishment.  The  facts  are  sufficiently  stated  in  the 
opinion.  The  garnishee  appeals  from  a  judgment  in  favor 
of  the  plaintiflf. 

For  the  appellant  there  were  briefs  by  Fieibing  <&  Killiha^ 
and  oral  argument  by  H.  J,  KillUea. 

For  the  respondent  there  was  a  brief  by  Sylvester  (6 
ScheibeTy  and  oral  argument  by  F.  Scheiber, 

WiNSLow,  J.  The  respondent  is  a  judgment  creditor  of 
the  firm  of  Schwartz  ife  Co.,  and  sued  out  garnishee  process 
against  Singer^  who  is  the  assignee  of  said  firm  under  a 
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voluntary  assignment.  It  appeared,  without  dispute,  that 
the  court  commissioner  who  took  the  bond  of  the  assignee 
failed  to  indorse  thereon  his  approval  thereof.  Upon  this 
ground,  the  trial  court  held  the  assignment  void  and  the 
garnishee  liable.  This  exact  question  was  decided  in  SJiak' 
man  v,  Sohlueter,  77  Wis.  402,  and  upon  the  reasoning  and 
authority  of  that  case  it  is  apparent  that  the  judgment  of 
the  trial  court  was  right. 

After  the  judgment  in  this  case,  ch.  276,  Laws  of  1893, 
was  passed,  which,  referring  to  such  bonds,  attempts  to 
provide  that  "  all  bonds  heretofore  taken  and  filed  .  .  . 
by  said  court  commissioner  are  hereby  declared  to  be  suf- 
ficiently approved  and  valid."  This  act  cannot  affect  the 
judgment  4n  this  case.  "  Legislative  action  cannot  be  made 
to  retroact  on  past  controversies,  and  to  reverse  decisions 
which  the  courts,  in  the  exercise  of  their  undoubted  au- 
thority, have  made,  for  this  would  be  the  exercise  of  judi- 
cial power."    Cooley,  Const.  Lim.  (6th  ed.),  112. 

By  the  Court. —  Judgment  of  the  superior  court  affirmed. 


Miller  and  others,  Bespondents,  vs.  Tract,  Appellant. 

October  ISO— November  7, 189S. 

(1)  Appeal:  Review  of  findings,    (2)  Estates  of  decedents:  Liability  of 
administrator  for  services  of  attorney:  Implied  assumpsit 

1.  A  findiug  of  fact  by  the  trial  court  will  be  regarded  in  all  respects  as 

a  verity,  as  against  a  respondent  who  took  no  exception  thereta 

2.  Where  an  attorney  has  rendered  services  and  made  disbursements  in 

defeating  a  claim  against  the  estate  of  a  decedent  in  the  belief  that 
he  was  employed  for  that  purpose  by  the  administrator,  when  in 
fact  their  minds  never  met  as  to  such  employment,  the  adminis- 
trator, having  taken  the  benefit  of  such  services  and  disbursements, 
may  be  held  personally  liable  for  their  value  upon  an  implied  as- 
sumpsit, especially  where  he  has  assets  of  the  estate  out  of  which 
to  indemnify  himself. 
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APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

This  action  was  brought  to  recover  the  sum  of  $552.02 
for  s^rvipes  rendered  and  disbursements  made  in  success- 
fully defending  against  a  claim  of  about  $11,000  against  the 
estate  of  the  defendant's  intestate,  William  Swale,  deceased, 
and  the  defendant  appeals  from  a  judgment  rendered 
against  him  for  the  entire  demand. 

Plaintiffs,  the  successors  in  interest  of  Finches,  Lynde  & 
Miller,  who  rendered  the  services  and  made  the  disburse- 
ments, claim  that  said  firm  bad  been  employed  by  the  de- 
fendant as  administrator  of  Swale's  estate  to  defend  against 
the  said  claim  filed  against  it,  and  the  defendant  denied 
this  and  plaimed  that  they  had  been  employed  for  that  purr- 
pose  by  the  First  National  Bank,  a  creditor  of  the  same 
estate  for  about  $1,000.    The  referee  found,  in  substance, 
among  other  things,  that  the  First  National  Bank  of  Mil- 
waukee was  a  creditor  of  said  estate  to  the  amount  of  about 
$1,000,  and  that  the  firm  of  Finches,  Lynde  &  Miller  were 
the  regular  attorneys  of  the  said  bank ;  that  the  defendant 
called  at  the  office  of  said  firm  and  had  a  conversation  with 
one  of  its  members,  which  resulted  in  said  firm  assuming 
charge  of  the  contest  of  the  said  claim  for  said  estate;  that 
the  defendant  did  not,  at  the  time  of  said  /conversation  nor 
at  any  other  time,  consciously  and  intentionally  retain  said 
firm  to  act  as  his  attorneys  in  relation  thereto,  but  at  the 
time  he  believed  that  said  firm  was  assuming  charge  of  said 
contest  as  the  attorneys  for  said  bank,  and  the  member  of 
said  firm  with  whom  he  had  the  conversation  believed  that 
he  was  retaining  said  firm  as  his  attorneys  in  the  matter ; 
that  tl^ere  was  not  at  any  time  any  meeting  of  the  minds 
of  the  defendant  and  said  firm,  or  any  one  of  them,  upon 
the  question  of  such  employment,  and  said  firm,  believing 
in  good  faith  that  they  had  been  retained  by  the  defendant 
as  such  administrator  to  contest  said  claim,  proceeded  with 
the  contest,  and,  after  trial  in  the  superior  court,  succeeded 
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in  defeating  it,  saving  to  said  estate  for  the  beneficiaries 
thereof  the  sura  of  about  $11,000  or  $12,000;  that  said  firm 
never  had  any  knowledge  or  information  that  the  defend- 
ant believed  that  they  had  been  acting  as  the  attorneys  of 
the  bank,  or  of  the  creditors  of  tlie  estate,  until  after  the 
services  had  been  rendered  and  said  claim  defeated  and  they 
l)ad  sent  their  bill  therefor  to  the  defendant;  that  said  firm 
was  not  retained  by  the  First  National  3ank;  that  the  de- 
fendant during  all  the  time  believed  in  good  faith  that  said 
firm  was  acting  as  attorneys  of  the  First  National  Bank, 
and  not  as  his  attorneys,  and  that  said  firm  rendered  the 
services  and  made  the  disbursements  in  the  belief  that  they 
had  been  retained  by  the  defendant,  as  such  administrator; 
that  the  result  of  the  contest  was  that  the  administrator  of 
Swale's  estate  was  enabled  to  and  did  pay  in  full  all  of  the 
legitimate  claims  against  said  estate,  and  that  he  has  still 
in  his  hands  funds  sufiicient  to  pay  the  plaintiffs'  claim. 

The  circuit  court  confirmed  the  report,  and  gave  judg- 
ment accordingly.  Exceptions  were  taken  to  the  finding 
by  the  defendant,  but  none  were  taken,  on  the  part  of  the 
plaintiffs. 

For  the  appellant  there  was  a  brief  by  Sylvester  <&  ScAeiber, 
and  oral  argument  by  K  Sckeiber, 

For  the  respondents  there  was  a  brief  by  F.  A,  Geiger^ 
and  oral  argument  by  E.  S.  Mack. 

PiNNEY,  J.  1.  The  finding  of  the  referee  as  to  the  facts  is 
as  favorable  to  the  defendant,  we  think,  as  he  could  reason- 
ably have  expected,  and,  so  far  as  his  exceptions  are  con- 
cerned, it  is  so  fully  sustained  by  the  evidence  that  no  par- 
ticular discussion  of  facts  is  required,  except  to  say  that 
upon  the  question  whether  the  plaintiffs'  assignors  were 
employed  by  the  bank  the  testimony  is  somowljat  conflict- 
ing ;  but  the  referee,  who  saw  and  heard  the  witnesses  testify, 
found  against  the  defendant  on  this  point,  and  the  circuit 
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court  confirmed  the  finding.  We  think  that  there  is  a  de- 
cided preponderance  of  evidence  in  support  of  the  finding. 
As  to  the  plaintiffs^  the  finding  must  be  regarded  in  all 
respects  as  a  verity,  they  having  failed  to  take  any  excep- 
tions to  it.  To  take  advantage  of  an  erroneous  finding  in 
order  to  sustain  a  judgment  in  favor  of  the  respondent  he 
must  have  excepted  to  such  finding,  and  he  cannot  for  that 
purpose  take  advantage  of  exceptions  reserved  by  the  ap- 
pellant. R  S.  sees.  2870,  2875, 3070 ;  Maxwell  v.  Rartmami, 
50  Wis.  660;  Witt  v.  Trustees,  55  Wis.  376;  Jones  v.  Jones, 
64  Wis.  307;  Roey  v.  Pierron,  67  Wis.  267;  Cramer  v.  Ran- 
afordy  53  Wis.  85. 

2.  The  legal  title  or  ownership  of  the  personal  estate  of 
the  intestate.  Swale,  vested  in  the  defendant  as  his  admin- 
istrator on  his  appointment  and  qualification,  and  he  held 
this  property  as  the  trustee  and  representative  of  all  per- 
sons interested  therein,  whether  as  creditors  or  distributees, 
for  the  purposes  of  proper  and  legal  administration  of  it 
according  to  the  priorities  and  rights  of  the  parties  in  in- 
terest, and  a  valid  title  to  the  personal  estate  of  the  de- 
cedent could  be  acquired  only  through  such  administration. 
Schouler,  Ex'rs,  §  239;  3itate  of  Kirkendall,  43  Wis.  179; 
Murphy  v,  Ilanrahan,  50  Wis.  485,  490;  Melma  v,  Pfister, 
59  Wis.  192.  The  duty  of  collecting,  protecting,  and  car- 
ing for  the  estate  was  devolved  on  the  administrator  by 
reason  of  his  trust  ownership.  And  it  was  his  duty  "to 
defend  the  estate  against  claims  which  he  honestly,  or  upon 
reasonable  grounds,  believed  to  be  unjust,  and  these  ex- 
penses should  be  reimbursed,  even  though  the  suit  be  lost, 
and  certainly  if  the  estate  benefit  by  it^"  Schouler,  Ex'rs, 
§  544;  Ammo7h^8  Appeal,  31  Pa.  St.  311.  In  employing 
counsel  the  executor  incurs  a  personal  liability,  but  his  lien 
on  the  assets  serves  as  his  indemnity.  Schouler,  Ex'rs, 
§§  256,  544.  In  McLaughlin  v.  Winner,  63  Wis.  128,  it 
was  held  that  "  it  is  the  general  rule  that  upon  all  contracts 
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made  by  an  executor  or  administrator  in  the  discharge  of 
his  duties  as  snoh  he  is  liable  personally,  and  his  liability 
does  not  depend  upon  the  fact  that  he  has  assets  in  his 
hands  sufficient  to  discharge  the  debts  so  incurred ;  and  the 
judgment  recovered  is  to  be  satisfied  out  of  his  estate,  and 
not  out  of  the  estate  of  the  deceased."  That  is  to  say,  that 
the  creditor  in  such  case  cannot,  save  in  exceptional  circum- 
stances, have  his  claim  allowed  directly  to  him  against  and 
paid  out  of  the  estate.  But  where  the  estate  has  derived  a 
benefit  from,  the  services  rendered  to  the  administrator, 
and  he  is  unable  to  pay  or  is  insolvent,  the  creditor  has  been 
allowed  to  prove  and  proceed  directly  against  the  estate. 
But  in  a  case  where  the  administrator  makes  payment  of  a 
claim  for  proper  and  necessary  counsel  fees  or  other  proper 
expenses  of  administration^  he  can  charge  the  same  in  his 
account  and  have  it  allowed  at  a  reasonable  amount  and 
paid  out  of  the  assets  of  the  estate  in  his  hands ;  and  such 
claim  will  have  priority  over  the  general  debts  of  the  de- 
cedent. R.  S.  sec.  3852;  Schouler,  Ex'rs,  §  544;  2  Woerner, 
Adm*n,  §  362;  Oolder  v.  LiMejohn,  30  Wis.  344,  355;  Am- 
mon^s  Appeal^  31  Pa.  St.  311 ;  MoElhennifa  Appeal^  46  Pa. 
St.  347;  Forward  v.  Forwa/rd^  6  Allen,  497.  Where  unjust 
claims  are  presented  for  allowance  it  is  only  through  the 
medium  of  professional  assistance  that  the  administrator 
can  properly  and  efficiently  perform  his  duty  of  protecting 
the  estate  against  them,  and  it  is  found  in  this  case  that  the 
defendant  believed  the  claim  fiW  against  the  estate  ob- 
jectionable, and  that  it  ought  to  be  contested.  The  right 
of  an  administrator  to  be  indemnified  out  of  the  assets  for 
reasonable  counsel  fees  stands  upon  the  clearest  possible 
equity,  particularly  where,  as  in  this  case,  very  important 
benefits  resulted  to  the  estate,  and  the  rejection  of  the 
contested  claim  enabled  him  to  pay  all  just  debts  and  still 
have  assets  remaining  in  his  hands  more  than  sufficient  to 
pay  the  plaintiflfs'  claim,  which  was  found  by  the  referee 
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to  be  reasonable  in  amount.  Equally  strong  and  clear  is 
the  jastiee  of  the  claim  of  these  respondents  to  this  reason- 
able compensation  and  their  necessary  disbursements,  when 
there  would  have  been  comparatively  little  or  no  assets  to 
pay  creditors  having  just  demands,  or  to  divide  with  and 
among  distributees  of  the  decedent,  but  for  the  rendition 
and  BUceessful  issue  of  such  services. 

The  objection  made  to  the  recovery  is  that  the  defendant 
is  not  liable,  because  there  was  no  express  contract  for  the 
services,  and  no  meeting  of  the  minds  of  the  parties  in 
respect  to  their  employment.  The  undisputed  evidence 
shows  that  the  defendant  knew  the  plaintiffs  were  render- 
ing the  services  which  the  attorneys  employed  by  him  as 
administrator  felt  bound  to  decline  on  account  of  their  pro- 
fessional relations  to  the  claimant,  and  that  such  services 
were  highly  beneficial,  and  resulted  greatly  to  the  benefit 
and  advantage  of  all  interested  in  the  estate,  whose  in- 
terests it  was  the  defendant's  duty  to  protect,  and  he  knew 
that  the  defense  was  made  in  his  name  as  administrator, 
and  he  signed  the  objections  or  answer  to  the  allowance  of 
the  claim ;  yet  it  is  now  insisted,  in  substance,  that  the  ad- 
ministrator and  parties  thus  interested  may  take  to  them- 
selves and  retain  and  enjoy  the  fruits  of  the  services  thus 
rendered  and  disbursements  made,  without  making  any 
compensation  therefor.  Had  any  laborer  interposed  to 
protect  or  preserve  the  goods  and  chattels  of  the  estate  in 
peril,  and  rescued  them  from  destruction,  can  there  be  any 
question  but  that  the  administrator  profiting  thereby  for 
the  benefit  of  the  estate  would  be  liable  for  such  services  as 
on  9,  quantum  meruit  f  And  would  not  an  administrator 
be  liable  on  the  same  ground  for  the  value  of  the  serv- 
ices of  any  one  performing  a  lawful  service  in  the  manage- 
ment or  settlement  of  the  estate,  although  there  was,  as 
in  this  case,  no  express  contract  of  employment?  Upon 
what  principle  can  it  be  held  that  the  law  of  implied  as- 
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surapsit  is  not  to  be  applicable  for  the  value  of  the  serv- 
ices and  disbursements  sued  for,  rendered  for  the  benefit 
of  the  estate  vested  in  an  administrator,  as  well  as  in  the 
case  of  any  other  owner  of  property  thus  protected  or  bene- 
fited? In  Grie7^  v.  Huston,  8  Serg.  &  R  402,  406,  it  was 
held  that  assumpsit  would  lie  as  on  an  implied  contract  for 
money  paid  to  an  administrator  by  mistake,  and  that  he 
would  be  so  liable  even  if  he  had  paid  it  to  creditors,  if  he 
had  assets  still  in  his  hands  out  of  which  to  indemnify  him- 
self. And  the  case  of  Corner  v.  Shew,  3  Mees.  &  W.  350, 
is  to  the  efl^ect  that  an  executor  may  be  liable  in  his  per- 
sonal capacity  on  an  implied  assumpsit.  Aslihij  v,  Ashhy, 
7  Barn.  &  C.  444,  450,  451 ;  Brice  v.  Wilson,  8  Adol.  &  E. 
349. 

But  we  think  that  the  liability  of  the  defendant  in  this 
case  may  be  safely  rested  upon  the  ground  that  if  services 
are  rendered,  as  in  this  case,  in  the  mistaken  belief  that 
there  is  a  contract  therefor,  when  the  minds  of  the  parties 
have  never  met,  a  recovery  may  be  had  quantum  meruit 
for  the  benefit  conferred  by  them,  and  upon  the  ground 
"  that  he  who  gains  the  labor  and  acquires  the  property  of 
another  must  make  reasonable  compensation  for  the  same  " 
{Van  Deusen  v.  Blum,,  18  Pick.  229,  230,  and  cases  cited); 
and  that  this  rule  is  particularly  applicable  to  the  case  of 
an- administrator  who  has  assets  out  of  which  to  indemnify 
himself.  The  case  of  Greene  v,  Bateman,  2  Woodb.  &  M. 
359,  362,  rests  very  much  on  the  same  ground.  So  far  as 
the  services  and  disbursements  benefited  the  estate  in  the 
hands  of  the  defendant  as  administrator  in  the  regular 
course  of  administration,  the  case  stands,  we  think,  upon  a 
firm  foundation.  We  do  not  perceive  any  reason  why  the 
administrator  should  not  be  held  personally  liable  in  this 
case.  The  fact  that  he  has  deliberately  taken  the  benefit 
of  the  services  and  disbursements  in  question  which  enabled 
him  to  perform  his  duty  as  administrator,  dispenses  with 
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any  necessity  of  proving  a  previous  request,  and  we  are  of 
the  opinion  that  the  defendant  may  be  properly  held  liable 
for  these  services  and  disbursements,  as  well  upon  an  im- 
plied assumpsit  as  if  there  had  been  an  express  contract, 
and  we  have  not  been  referred  to  any  authority  to  the  con- 
trary.   The  recovery  in  this  case  is,  we  think,  correct. 

By  the  Cowrt. —  The  judgment  of  the  superior  court  is  af- 
firmed. 


Nellis,  Eespondent,  vs.  Ceamer  and  others.  Appellants. 

October  £0  —  November  7, 189S. 

Libd  imputing  uncihastity:  Damages:  Reputation:  Instructions, 

1.  In  an  action  by  a  woman  for  a  libel  imputing  to  her  a  want  of  chas- 

tity, there  was  evidence  that  her  general  reputation  for  chastity 
was  bad.  Hddj  that  unless  some  equivalent  charge  was  given  it 
was  error  to  refuse  to  instruct  the  jury  that  if  plaintiff,  "  at  the 
time  of  the  publication,  was  a  woman  of  disparaged  reputation, 
then  that  must  be  taken  into  consideration,  because  a  woman  whose 
reputation  for  chastity  is  bad  cannot  suffer  the  same  damages  as  a 
woman  of  good  reputation  would,  if  an  article  was  published  about 
her,  reflecting  upon  her  chastity." 

2.  It  was  not  equivalent  to  such  instruction  to  charge  that  not  only 

plaintiff's  "reputation  for  chastity  must  you  take  into  consideration, 
but  also  her  general  reputation,"  and  **  in  determining  the  amount 
of  the  damages  you  will  consider  the  nature  of  the  charge  made  in 
this  article ;  the  injury  which  is  produced  upon  the  feelings  of  plaint- 
iff. You  must  consider  her  character  and  reputation,  her  social 
standing  among  her  friends  and  acquaintances  and  the  public  gen- 
erally, and  her  mental  suffering  on  account  of  this  publication." 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

Action  for  libel.  Defendants  are  proprietors  of  the 
Evening  Wisconsin,  a  newspaper  published  by  them  in  the 
city  of  Milwaukee.  They  published  in  that  paper  an  ab- 
stract of  a  complaint  which  had  theretofore  been  served, 
Vol.86— 22 
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but  not  filed,  in  an  action  for  divorce  brought  by  one 
Mrs.  Sullivan  against  her  husband.  The  publication  states 
that  the  husband  is  charged  in  the  complaint  with  living 
openly  with  the  plaintiff,  and  that  the  complaint  charges 
the  pair  with  other  unseemly  conduct.  The  publication  ia 
the  alleged  libel.  The  answer  denies  malice  on  the  part 
of  the  defendants,  and  avers  the  truth  of  the  matters  stated 
in  the  publication. 

On  the  trial,  defendants  introduced  testimony  tending 
to  prove  the  truth  of  the  publication ;  also  that  the  general 
reputation  of  the  plaintiflf  for  chastity  was  bad.  Numerous 
instructions  to  the  jury  on  behalf  of  the  defendants  were 
proposed,  one  of  which  is  as  follows :  "  If  you  believe  from 
the  evidence  that  the  plaintiff,  at  the  time  of  the  publica- 
tion, was  a  woman  of  disparaged  reputatiop,  then  that  must 
be  taken  into  consideration,  because  a  woman  whose  repu- 
tation for  chastity  is  bad  cannot  suffer  the  same  damages 
as  a  woman  of  good  reputation  would,  if  an  article  was 
published  about  her,  reflecting  upon  her  chastity." 

The  jury  returned  a  special  verdict,  in  which  they  found 
that  the  charges  against  plaintiflf  in  such  publication  were 
false,  and  that  she  was  injured  thereby  in  her  character, 
reputation,  and  business  in  the  sum  of  $1,200.  A  motion 
by  defendants  for  a  new  trial  was  denied,  and  judgment 
for  plaintiflf  entered  for  the  damages  assessed  by  the  jury. 
Defendants  appeal  from  the  judgment. 

For  the  appellants  there  was  a  brief  by  Millery  Noyea  <& 
Miller y  and  oral  argument  by  £.  K.  Miller ^  Jr.^  and  F.  A. 
Oeiger. 

For  the  respondent  there  was  a  brief  by  Williams  <& 
Mayy  and  oral  argument  by  A.  B.  May. 

Lyon,  0.  J.  It  is  a  fundamental  rule  in  the  law  of  libel 
and  slander  that  the  general  reputation  of  the  plaintiflf  is  in 
issue,  and  if  the  defendant  satisfies  the  jury  that  such  repu- 
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tation  is  bad  it  goes  in  mitigation  of  damages.  This  is  on 
the  principle  that,  in  the  nature  of  things,  a  person  with  a 
soiled  reputation  cannot  be  damaged  by  a  libel  or  slander 
against  his  character  to  the  extent  that  he  would  were  his 
reputation  good.  This  rule  is  fairly  expressed  in  the  pro- 
posed instruction  quoted  in  the  above  statement  of  the  case, 
and  the  same  or  its  equivalent  should  have  been  given  the 
jury.  ■  It  is  earnestly  maintained  by  counsel  for  plaintiff 
that  such  equivalent  was  so  given.  All  the  court  said  to 
the  jury  on  the  subject  was :  "  Not  only  Mrs.  Nellii  repu- 
tation for  chastity  must  you  take  into  consideration,  but 
also  her  general  reputation,"  and,  "in  determining  the 
amount  of  the  damages,  you  will  consider  the  nature  of  the 
charge  made  in  this  article;  the  injury  which  is  produced 
upon  the  feelings  of  the  plaintiff.  You  must  consider  her 
character  and  reputation,  her  social  standing  among  her 
friends  and  acquaintances  and  the  public  generally,  and  her 
mental  suffering  on  account  of  this  publication.'^ 

We  think  the  above  remarks  to  the  jury  ure  not  the 
equivalent  of  the  instruction  proposed,  for  they  do  not  ex- 
pressly, nor  by  clear  implication,  inform  the  jury  that  "a 
woman  whose  reputation  for  chastity  is  bad  cannot  suffer 
the  same  damages  as  a  woman  of  good  reputation  would, 
if  an  article  was  published  about  her,  reflecting  upon  her 
chastity.''  Defendants  were  entitled  to  have  the  jury  so 
instructed,  and  the  refusal  to  do  so  is  error. 

By  the  Court. —  The  judgment  of  the  superior  court  is 
reversed,  and  the  cause  will  be*  remanded  for  a  new  trial. 
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MuBLLBE,  Appellant,  vs.  Milwaukee  Street  Eailway  Com- 
PAjjrr,  Eespondent. 

October  $1 --^  November  7, 1S9S, 

Street  raUtoaya:  Injury  to  carriage  by  sudden  stopping  of  car:  Proanmate 
cause:  Negligence:  Violation  of  ordinance, 

1  A  street  oar,  while  crossing  a  street  on  which  a  funeral  procession 
was  moving,  stopped  suddenly  in  the  middle  of  the  street  in  front 
of  the  first  carriage,  thereby  causing  it  to  stop  so  suddenly  that  the 
pole  of  the  second  carriage,  which  was  following  close  behind, 
broke  into  its  back.  Held,  that  the  stopping  of  the  street  car  was 
the  proximate  cause  of  the  injury. 

2.  The  fact  that  the  street  car  was  stopped  in  the  middle  of  the  street  in 
violation  of  a  penal  ordinance,  was  sufficient  proof  of  negligence 
on  the  part  of  the  street  railway  company. 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

Action  to  recover  damages  for  an  injury  to  plaintiff's 
carriage,  alleged  to  have  been  caused  by  the  negligence  of 
defendant  and  its  servants.  The  facts  are  sufficiently  stated 
in  the  opinion.  The  plaintiff  appeals  from  a  judgment  of 
nonsuit. 

John  J.  McAuliffe^  for  the  appellant,  as  to  what  was  the 
proximate  cause  of  the  injury,  and  to  the  point  that  plaint- 
iff could  recover  although  the  stopping  of  defendant's  car 
was  not  the  sole  cause,  cited  Stetler  v.  O.  <&  iT.  W.  R.  Co. 
46  Wis.  497;  Atkmson  v.  Ooodrich  Tramp.  Co.  60  id.  141; 
Papworth  v.  Milwaukee^  64  id.  389 ;  Sherman  v.  Menominee 
JR.  L.  Co.  72  id.  122;  McClure  v.  Sparta,  84  id.  269;  SeOeck 
V.  L.  S.  <&  M.  S.  R.  Co.  93  Mich.  376 ;  CampbeU  v.  StiU/waUr, 
32  Minn.  308;  Shearm.  &  Eedf.  Neg.  sec.  39;  Cooley, 
Torts,  76,  78,  note;  2  Thomp.  Neg.  1084;  Grimes  v.  Z.,  N. 
A.  &  C.  R.  Co.  3  Ind.  App.  573,  and  cases  there  cited.  If 
there  was  any  question  in  the  case  as  to  what  was  the  prox- 
imate cause  of  the  injury,  that  question  should  have  been 
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submitted  to  the  jury.  SteOer  v.  C.  <&  N.  W,  R.  Co.  46 
"Wis.  497;  Durgin  v,  Munson^  9  Allen,  396;  Kerrigan  v. 
West  End  S.  R.  Co.  158  Mass.  305. 

For  the  respondent  there  was  a  brief  by  MUler^  Noyea 
i&  MUleVy  and  oral  argument  by  F.  A.  Geiger,  They  con- 
tended that  although  it  may  have  been  a  negligent  act  on 
the  part  of  defendant  to  stop  its  car  in  the  middle  of  the 
street,  and  although  it  may  have  been  a  violation  of  a  stat- 
utory duty,  yet  the  burden  rests  upon  the  plaintiff  to  show 
that  the  injury  resulted  proximately  therefrom.  16  Am.  <fe 
Eng.  Ency.  of  Law,  422,  and  cases  cited ;  Hayes  v.  M.  C.  R. 
Co,  111  U.  S.  228.  The  stopping  of  the  car  was  not  the 
proximate  cause  of  the  injury,  but  was  "a  cause  which 
some  independent  force  took  advantage  of  to  accomplish 
something  not  the  probable  or  natural  effect  thereof." 
Bishop,  Non-Cont.  Law,  sec.  41 ;  Milwaukee  <&  St  P.  R. 
Co.  V.  Kellogg,  94  U.  S.  469 ;  Atkinson  v.  Goodrich  Transp. 
Co.  60  Wis.  161;  Selleck  v.  L.  S.  <&  M.  S.  R.  Co.  58  Mich. 
196;  Pittsburgh,  C.  <&  Si.  L.  R.  Co.  v.  Staley,  41  Ohio  St. 
118;  Jackson  v.  iT.,  C  <&  St.  L.  R.  Co.  13  Lea  (Tenn.),  491; 
Brown  v.  TT.,  St  L.  &  P.  R.  Co.  20  Mo.  App.  222;  Mc- 
Cordless  V.  C.  &  N.  W.  R.  Co.  71  Wis.  41,  46. 

Oeton,  J.  The  facts  of  this  case  are  as  follows :  The 
plaintiflf  was  an  undertaker  and  liveryman,  and  occupied 
his  own  carriage  in  front  of  a  funeral  procession  of  car- 
riages  and  buggies,  going  north  in  Fourteenth  street  in> 
Milwaukee  towards  the. cemetery.  About  the  time  the 
plaintiflf  arrived  at  the  crossing  over  North  avenue,  the  car 
of  the  defendant  was  at  the  same  crossing,  going  north  on 
said  avenue,  and  the  car  was  suddenly  stopped  directly 
across  Fourteenth  street,  which  compelled  the  plaintiflf  to 
stop  suddenly  within  about  five  feet  of  the  car.  This  caused 
the  first  carriage  in  the  rear  also  to  stop  suddenly,  and  its 
pole  came  in  contact  with  the  rear  of  his  carriage  and  broke 
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in  its  panels,  and  such  injury  is  the  plaintiflPs  cause  of  ac- 
tion. 

There  was  no  evidence  in  the'case  that  materially  changes 
or  modifies  this  statement  of  the  facts,  although  there  was 
some  testimony  which  we  think  tends  more  to  confuse 
the  case  than  to  affect  its  merits.  As  the  plaintiff  was  so 
stopped  by  the  car  he  turned  his  horses  to  the  right,  think- 
ing that  perhaps  he  might  go  around  the  car  on  that  side, 
but  just  as  he  did  so  he  met  the  team  of  a  farmer  which 
had  come  down  from  the  north,  and  which  was  trying  to 
get  around  the  car  on  that  side.  The  plaintiff  therefore 
turned  his  horses  to  the  left,  to  get  them  out  of  his  way, 
and  the  farmer  drove  around  the  east  end  of  the  car  by 
going  in  the  gutter  and  on  the  sidewalk.  There  is  no  evi- 
dence that  the  carriage  of  the  plaintiff  was  moved  at  all 
from  its  first  position  when  stopped.  The  heads  of  the 
horses  only  were  turned.  When  asked,  "  Were  your  horses 
in  the  rear  of  the  car?"  the  plaintiff  answered,  "No,  sir; 
we  just  wanted  to  turn  around,  you  know ; "  and  repeated 
it.  The  plaintiff's  carriage  was  not  stopped  by  the  farmer's 
team,  as  the  learned  counsel  of  the  defendant  contends.  It 
is  not  likely  that  such  a  funeral  procession  would  drive  out 
into  the  gutter  and  on  the  sidewalk,  to  get  around  the  car, 
and  the  defendant  could  not  make  such  an  unreasonable 
demand. 

It  is  very  clear  from  the  evidence  that  whatever  the 
plainliff  did  or  suffered  in  this  emergency  was  caused  by 
the  sudden  stopping  of  the  car.  A  person  who  was  in  the 
second  carriage  testified  that  the  plaintiff's  carriage  was 
stopped  by  the  car,  and  was  still  standing  there  when  the 
pole  of  his  carriage  crashed  into  it,  and  a  person  who  rode 
in  a  top  buggy  100  feet  back  testified  that  he  heard  the 
"smash"  and  breakage  about  the  time  his  buggy  was 
stopped,  and  he  looked  ahead  and  saw  the  car  across  the 
street.     This  must  all   have  occurred  almost  instantly. 
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There  was  no  time  for  deliberation.  The  plaintiflf  sup- 
posed that  the  car  would  move  right  on,  and  its  stopping 
suddenly  took  him  by  surprise.  '  All  the  carriages  were 
following  his  closely,  and  they  were  all  stopped  about  the 
same  time  by  the  car  of  the  defendant.  If  the  second  car- 
riage had  not  been  following  closely  upon  the  first,  its  pole 
would  not  have  been  run  into  its  rear,  as  it  was.  If  there 
was  possibly  any  other  pretended  cause  of  the  injury,  it 
was  connected  and  concurred  with  the  sudden  stopping  of 
the  car  as  the  primary  cause,  and  does  not  relieve  the  de- 
fendant. But  all  of  such  pretended  intervening  causes 
were  ©nly  conditions  upon  which  the  first  main  cause  oper- 
ated, or  with  which  it  concurred  to  effect  the  injury. 

On  the  conclusion  of  the  plaintiffs  evidence  the  defend- 
ant moved  for  a  nonsuit,  which  was  granted  on  the  ground, 
it  is  said,  that  the  stopping  of  the  car  was  not  the  proodmate 
cause  of  the  injury.  The  damages  are  said  to  be  proximate 
when  they  are  the  direct,  immediate,  ordinary,  usual,  and 
natural  result  of  the  negligence,  and  therefore  might  have 
been  reasonably  expected.  In  jure  causa  py^oxima  nan 
remota  spectatur.  The  damages  must  follow  the  negligence 
as  the  efllcient  cause,  in  unbroken  sequence,  without  any 
intervening  independent  causes  to  break  the  continuity. 

It  seems  to  us  that  this  case  comes  most  clearly  within 
these  familiar  principles.  The  carriages  were  nearly  in 
"  touch,"  and  connected  like  one  machine,  and  this  sudden 
stopping  of  the  car,  as  the  cause,  operated  on  all  alike  and 
nearly  at  the  same  time,  and  the  injury  was  within  this  un- 
broken sequence.  If  each  carriage,  except  the  last,  had 
been  injured  in  the  same  manner,  the  damages  would  have 
been  proximate  to  this  sudden  stopping  of  the  car.  It 
would  be  diflBcult  to  suppose  a  case  that  more  perfectly 
illustrates  the  principle  of  proximate  damages  than  this. 
All  that  occurred  at  the  time  that  could  possibly  affect  the 
plaintiflf  was  connected  with,  and  the  consequence  of,  the 
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stopping  of  th^  car  across  the  street.  The  following  are  a 
few  cases  peculiarly  illustrative  of  these  principles  in  appli- 
cation to  this  case.  The  celebrated  "squib  case,"  ScoUv. 
Shepherd,  3  Wils.  403,  k  W.  Bl.  892;  Cooley,  Torts,  71; 
Oliver  v.  LaValle,  36  Wis.  592;  Stewa/rt  v,  Ripon,  38  Wis. 
584;  Brown  v.  C,  M.  <&  St.  P.  R.  Go.  54  Wis.  342;  McNa- 
mara  v.  GlintonviUe^  62  Wis.  207;  Mittelatadt  v.  Morrison^ 
76  Wis.  265;  Carter  v.  Towns,  98  Mass.  567;  Cuff  v.  N.  & 
N.  r.  R.  Co.  35  N.  J.  Law,  32;  Selleck  v.  L.  S.  <&  M.  S.  R. 
Co.  9S  Mich.  375;  Johnson  v.  N.  W.  Tel.  Exch.  Co.  48  Minn. 
433;  West  v.  Ward,  77  Iowa,  323;  Ala.  O.  S.  R.  Co.  v. 
Chapman,  80  Ala.  615;  Brown  v.  W.ySt.  L.  <&  P.  R.  Co. 
20  Mo.  App.  222.  These  cases  are  none  of  tnem  clearer 
examples  of  what  are  proximate  causes  than  this  case  pre- 
sents, but  they  illustrate  the  principles  very  clearly. 

It  seems  to  be  conceded  that  the  car  obstructed  Four- 
teenth street,  in  violation  of  a  penal  ordinance  of  the  city. 
This  fact  was  suflBcient  proof  of  negligence.  Mittelstadt  v. 
Morrison,  76  Wis.  265 ;  Wright  v.  M.  <&  M.  R.  Co.  4  AUen^ 
283 ;  B^all  v.  Ripley,  119  Mass.  135 ;  Sanlon  v.  S.  B.  R.  R. 
Co.  129  Mass.  310. 

We  are  compelled  to  differ  from  the  learned  superior 
court,  and  hold  that  the  plaintiff  made  a  case  which  would 
support  a  verdict  in  his  favor,  and  that  it  was  therefore 
error  to  grant  the  nonsuit  and  render  a  judgment  dismiss- 
ing the  complaint. 

By  the  Court. —  The  judgment  of  the  superior  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial 
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Van  Ingen  and  others,  Appellants,  vs.  Feldt,  Respondent. 
October  21  —  November  7, 189S. 

Voluntary  assignment:  Inventory:  Trust  funds:  Discharge  of  assignor. 

An  insolvent  debtor  had  received  in  trust  moneys  of  a  lodge  of  which 
he  was  a  member,  and  had  mingled  them  with  his  own  moneys, 
but  had  afterwards  loaned  the  amount  thereof  to  a  fellow-member 
as  and  for  the  moneys  of  the  lodge.  They  were  repaid  to  him  after 
he  had  made  an  assignment  for  the  benefit  of  his  creditors,  and 
were  immediately  returned  by  him  to  the  lodge.  Held,  that  the 
claim  for  the  moneys  so  loaned  was  properly  omitted  from  the 
schedule  of  his  assets  on  the  assignment^  and  hence  that  such  omis- 
sion was  not  a  valid  objection  to  his  discharge  from  his  debts. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

On  September  19, 1891,  the  defendant,  Augustus  C.  Feldty 
made  a  voluntary  assignment  for  the  benefit  of  his  cred- 
itors. His  assignee  administered  his  estate,  and  in  due  time 
filed  his  account,  which  was  allowed  by  the  court  and  said 
assignee  was  discharged.  Afterwards,  on  June  13,  1892, 
the  said  Feldt  filed  his  petition  in  the  circuit  court  to  be 
discharged  from  his  debts  under  the  statutes.  Thereupon, 
and  on  the  same  day,  the  court  ordered  all  his  creditors  to 
show  cause,  July  30,  1892,  why  he  should  not  be  so  dis- 
charged, pursuant  to  law.  At  the  time  appointed,  the  ap- 
pellants E.  H.  Yan  Ingen  &  Co.,  as  creditors,  appeared  and 
filed  several  objections  to  such  discharge,  on  the  ground 
that  he  had  omitted  from  his  inventory  certain  property 
and  assets.  On  September  26, 1892,  the  issue  so  raised  was 
referred  to  Hugh  Eyan,  Esq.,  a  circuit  court  commissioner, 
to  hear,  try,  and  determine. 

On  December  31,  1892,  said  referee  filed  his  report,  to 
the  eflfect  that  the  objections  so  filed  by  the  plaintiffs  to 
such  discharge  had  not  been  sustained  by  proof,  and  that 
the  said  Feldt  had  in  all  respects  complied  with  the  pro- 
visions of  the  statutes  in  that  regard,  as  amended,  and  was 
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entitled  to  his  discharge  under  the  provisions  thereof.  On 
Januaiy  14,  1893,  such  report  of  said  referee  was  wholly- 
ratified  and  confirmed;  and  on  February  11, 1893,  the  said 
Fddt  was,  by  an  order  of  said  court,  discharged  fron\  all 
his  debts.    From  that  order  the  plaintiffs  appeal 

For  the  appellants  there  was  a  brief  by  Miller^  Noye%  & 
Miller^  and  oral  argument  by  J^^.  A,  Geiger. 

C.  A.  KoeffleTy  Jr,^  for  the  respondent. 

Cassodat,  J.  It  is  undisputed  that  Feldt  neglected  to  in- 
clude in  his  schedule  of  assets  an  interest  he  had  in  certain 
lots  in  the  town  site  of  Finney,  and  also  a  claim  against  one 
Berndt  of  between  five  and  six  hundred  dollars.  It  is  stated 
in  the  referee's  report,  in  effect,  that  counsel  for  the  plaint- 
iffs, in  their  argument  of  the  matter  before  him,  abandoned 
all  their  objections  except  those  based  upon  the  failure  of 
Feldt  to  schedule  the  Berndt  claim,  and  that  they  frankly 
admitted  that  there  was  no  evidence  whatever  of  any  fraud- 
ulent intent  on  the  part  of  Feildt  in  failing  to  schedule  that 
claim  or  the  Finney  lots ;  that  in  the  early  stages  of  the 
assignment  proceedings  in  November,  1891,  Feldt  was  ex- 
amined by  the  plaintiffs  and  disclosed  the  facts  mentioned, 
and  that  he  had  been  closed  up  by  the  sheriff,  and  was  en- 
tirely insolvent;  that  the  plaintiffs  took  no  steps  to  have 
such  omitted  property  included  in  FeldCa  assets;  that 
FeldCs  claim  against  Berndt  was  for  moneys  loaned  from 
time  to  time,  and  that  the  moneys  so  loaned  by  Feldt  were 
not  his  own,  but  belonged  to  the  lodge  of  which  he  and 
Berndt  were  both  members;  that  in  January,  1892,  Berndt 
repaid  such  moneys  to  Feldt^  and  he  repaid  the  same  to  the 
lodge.  It  is  true  that  i^^Z^^  mingled  the  lodge  money  with 
his  own,  and  did  not  hand  over  to  Berndt  the  specific 
moneys  he  received  from  the  lodge,  but  did  loan  him  the 
equivalent;  that  they  were  actually  lodge  moneys,  and 
were  returned  by  him  to  the  lodge  as  soon  as  Berndt  re- 
paid them. 
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Such  being  the  facts,  we  are  clearly  of  the  opinion  that 
Feldt  was  entitled  to  his  discharge.  Ch.  80a,  S.  &  B.  Ann. 
Stats.,  as  to  the  discharge  of  insolvent  assignors,  is  very 
much  the  same  as  ch.  179,  R.  S.  Under  this  last  chapter,  it 
has,  in  eflEect,  been  held  that  the  mere  failure  of  an  insolv- 
ent debtor  to  inventory  all  of  his  assets  or  property  will 
not  prevent  his  discharge.  In  re  McMetty  73  Wis.  351.  So 
it  has  been  held,  in  effect,  under  ch.  80a,  S.  &'B.  Ann. 
Stats,  (ch.  385,  Laws  of  1889),  that  the  mere  fact  that  an 
insolvent  debtor  had  obtained  money  by  means  of  false  and 
fraudulent  representations  would  not  prevent  his  obtaining 
such  discharge,  although  such  discharge  might  not,  pos- 
sibly, operate  to  defeat  an  action  by  the  creditor  from 
whom  the  money  was  so  obtained.  Rempsted  v.  Wis.  M. 
(&  F,  Ins.  Co.  Bomh^  78  Wis.  375.  Where  it  appears  that 
such  insolvent  debter  has  in  good  faith  made  a  voluntary 
assignment  for  the  benefit  of  his  creditors,  and  has  in  all 
respects  complied  with  the  statute  relating  to  the  same  and 
with  the  statute  last  cited,  then  he  is  entitled  to  such  dis- 
charge. Sec.  170%>,  S.  &  B.  Ann.  Stats.  If  the  verifica- 
tion to  his  application  for  such  discharge  as  prescribed  by 
statute  is  true,  then  it  would  seem  he  is  entitled  to  the 
same.  Sec.  1702/.  True,  the  inventory  of  FeldSs  estate, 
as  originally  made,  was  not  an  accurate  and  complete  state- 
ment of  all  hia  property  not  exempt,  but  the  correction 
was  made  in  his  examination  in  the  assignment  proceedings 
a  few  weeks  afterwards.  The  omission  of  the  Finney  lots 
appears  to  have  been  of  trifling  significance,  and  the  objec- 
tion on  that  ground  appears  to  have  been  abandoned,  and 
in  other  respects  the  verification  appears  to  have  been  true. 
There  was  no  disposing  of  any  part  of  his  property  for  the 
subsequent  benefit  of  himself  or  his  family,  or  in  order  to 
defraud  any  of  his  creditors,  nor  any  falsely  created  or  ac- 
knowledged indebtedness,  within  the  meaning  of  the  stat- 
ute cited.    The  case  is  clearly  distinguishable  from  In  re 
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lianJciny  85  Wis.  15.  The  mere  omission  from  his  inven- 
tory of  the  claim  he  held  against  Berndt,  under  the  oircum- 
stances  mentioned,  was  no  valid  objectio.n  to  his  discharge. 
The  moneys  Feldt  received  from  the  lodge  were  so  received 
in  trust  for  the  lodge.  Had  he  retained  the  moneys  until 
he  made  the  assignment,  and  then  inventoried  them  and 
paid  the  same  over  to  his  assignee,  and  had  the  latter  min- 
gled the  same  with  the  other  funds  belonging  to  the  estate^ 
yet,  under  all  the  authorities,  there  can  be  no  question 
that  the  lodge  might  have  reelaimed  the  equivalent  of  the 
moneys  so  impressed  with  the  trust.  I71  re  HaUeWs  E%' 
taUy  13  Ch.  Div.  696;  Hancock  v.  Smith,  41  Ch.  Div.  456  f 
U.  S,  V,  State  Bank,  96  U.  6.  30;  Coram.  Bank  v.  Arm- 
strong, 148  TJ.  S.  50;  Cavin  v.  Gleason,  105  K  Y.  256;  Air 
kinson  v.  Rochester  P.  Co.  114  N.  T.  175 ;  LUtle  v,  Chad- 
wicky  151  Mass.  109;  Appeal  of  Hopkim,  9  Atl.  Eep.  867; 
Slater  v.  Oriental  Mills,  (R  I.)  27  Atl.  Eep.  443.  There 
are  adjudications  going  still  further.  McLeod  v.  Evans,  66 
Wis.  401 ;  Fra/ncis  v.  Fvans,  69  Wis.  115 ;  Bowers  v.  Evans, 
71  Wis.  133.  The  mere  fact  that  Feldt  mingled  such  trust  • 
moneys  with  his  own,  and  then  loaned  their  equivalent  to 
Berndt,  as  and  for  the  moneys  belonging  to  the  lodge,  did 
not  relieve  the  claim  against  Berndt  from  the  trust  thus 
impressed  upon  it ;  and  hence  that  claim  did  not  pass  by 
the  assignment,  but  was  properly  collected  by  Feldt  and 
paid  over  to  the  lodge. 
By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 
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Wbbnee,  Appellant,  vs.  Asoheb  and  others,  Eespondents. 

October  $1  —  November  7, 189S. 

Libd:  Priviieged  communication:  Manner  of  publication:  Pleading, 

An  alleged  libel  was  in  the  form  of  a  petition  or  complaint  to  the  town 
board  for  the  purpose  of  obtaining  a  revocation  of  plaintiffs  license 
to  sell  liquors,  and  was  probably  privileged  if  the  only  publication 
thereof  was  its  presentation  to  said  board.  The  complaint  in  the 
action  alleged  simply  that  said  paper  was  maliciously  written  and 
published.  Held,  that  on  a  demurrer  ore  terms  this  should  be  con- 
strued as  charging  an  unauthorized  and  improper  publication  or 
circulation  of  the  paper,  and  hence  that  the  complaint  did  not 
show  on  its  face  that  the  alleged  libel  was  privileged. 

APPEAL  from  the  Superior  Court  ot  MUwauhee  Coxmiy. 

Action  for  libel.  Plaintiff  was  a  saloon  keeper  in  the 
town  of  Lake,  Milwaukee  county.  The  complaint  charged 
in  apt  language  that  the  defendants,  maliciously  intending 
to  injure  the  plaintiff  and  his  business,  on  the  10th  of  Janu- 
ary, 1890,  falsely  and  maliciously  wrote  and  published  a 
certain  false,  scandalous,  and  malicious  libel  of  and  concern- 
ing the  plaintiff,  which  is  set  forth  at  length,  with  proper 
innuendoes.  Sufficient  allegations  follow,  showing  that 
plaintifPs  good  name  and  reputation  have  been  injured 
thereby,  and  that  he  has  been  driven  "out  of  his  business  as 
a  saloon  keeper. 

The  alleged  libelous  article  set  forth  in  the  complaint 
begins  as  follows :  "  To  the  Honorable,  the  Board  of  Su- 
pervisors of  the  Town  of  Lake,  in  the  County  of  Milwau- 
kee :  We,  the  undersigned,  citizens  and  taxpayers  of  the 
town  of  Lake  and  city  of  Milwaukee,  respectfully  show  to 
your  honorable  body."  Then  follow  a  series  of  statements 
charging  in  detail  that  the  plaintiff  has  for  more  than  a  year 
kept  a  disorderly  saloon,  in  which  disorderly  dances,  dis- 
turbances, fights,  and  other  breaches  of  the  peace  have  f re- 


Digitized  by  VnOOQ IC 


350  SUPEEME  COUET  OF  WISCONSIN.  [86 

Werner  t&  Ascher  and  othera 

qaently  taken  place,  so  that  the  saloon  is  a  public  nuisance ; 
that  the  plaintiff  allows  minors  to  congregate  and  stay  in 
his  saloon  and  participate  in  such  dances,  and  sells  beer  and 
intoxicating  drinks  to  such  minors.  The  paper  closes  with 
a  prayer  that  plaintiff's  license  be  revoked  and  said  saloon 
be  abolished.  It  is  not  alleged  that  the  paper  was  ever 
verified,  nor  that  it  was  ever  presented  to  the  board  of  su- 
pervisors ;  but  it  is  alleged  that  it  was  written  and  published 
over  the  signatures  of  each  and  every  of  the  defendants. 

A  part  of  the  defendants  answered,  admitting  that  they 
signed  the  paper,  but  denying  any  publication  of  the  same 
except  presentation  to  the  chairman  of  the  board  of  super- 
visors of  the  town  of  Lake,  and  claiming  that  the  same  was 
a  privileged  communication.  The  truth  of  the  matter  stated 
in  the  petition  was  also  alleged.  Upon  the  trial  a  demurrer 
ore  tenus  was  sustained  by  the  court,  and  the  complaint  was 
dismissed.     Plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  John  J.  McAu- 
liffe^  attorney,  and  E.  J.  KiUilea^  of  counsel,  and  oral  ar- 
gument by  Mr.  McAuliffe.  To  the  point  that  the  fact  that 
the  libel  assumed  the  form  of  a  petition  afforded  no  pro- 
tection to  defendants,  they  cited  State  v.  Bv/mham^  9  N.  H. 
34,  and  cases ;  Kirig  v.  Eoot^  4  Wend.  113 ;  Klinh  v.  Colby ^ 
46  N.  T.  428.  The  most  that  can  be  claimed  is  that  it  was 
conditionally  privileged,  which  is  a  defense  to  be  pleaded 
and  the  burden  of  proof  of  which  would  be  on  defendants, 
express  malice  being  alleged  in  the  complaint.  Klinh  v. 
Colby,  46  N.  T.  428-43.4,  and  cases. 

For  the  respondents  the  cause  was  submitted  on  the 
brief  of  Jvliua  JE.  Roehr.  He  cited  Larkin  v.  Noonan^  19 
Wis.  82;  WiUon  v.  Noonany  35  id.  321,  349;  Hart  v.  Bax- 
ter, 47  Mich.  198;  Marsh  v.  Ellsworth,  50  N.  T.  309;  Has- 
tings V.  Licskj  22  Wend.  410 ;  Mom^e  v.  Manufacturer^  Nat. 
Bamk,  123  N.  Y.  420. 
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WiNSLow,  J.  The  trial  court  held  that  the  complaint 
showed  on  its  face,  that  the  alleged  libel  was  privileged,  and 
this  is  the  only  question  presented.  In  support  of  the  rul- 
ing it  is  said  that  the  complaint  shows  this  paper  to  be  a 
complaint  made  to  the  town  board  of  supervisors,  under 
sec.  1558,  R  S.,  for  the  purpose  of  obtaining  a  revocation 
of  plaintiflPs  license  as  a  saloon  keeper ;  that  this  proceeding 
is  judicial  in  its  nature,  and  therefore  the  paper  complained 
of  is  privileged.  Probably,  if  the  complaint  showed  that 
the  only  publication  of  the  paper  was  its  presentation  to 
the  board  of  supervisors  of  the  town  of  Lake,  the  ruling 
of  the  trial  court  would  'be  right,  following  the  rule  laid 
down  in  Larkin  v.  Noonan^  19  Wis.  82.  The  difficulty  is, 
however,  that  the  complaint  charges  no  such  thing.  It 
simply  alleges  that  the  paper  was  maliciously  written  and 
published.  We  think  this  allegation  must  be  held  to  rebut 
the  idea  that  the  paper  was  simply  presented  to  the  town 
board  of  supervisors.  Certainly,  under  this  allegation,  it 
would  be  entirely  competent  for  the  plaintiff  to  prove  that 
the  paper  was  printed  and  distributed  about  the  streets  or 
posted  on  the  biU  boards,  or  otherwise  circulated  among 
the  people  for  purposes  of  private  spite,  and  not  in  a  legit- 
imate and  honafide  attempt  to  institute  a  proceeding  for 
the  revocation  of  plaintiflfs  license.  If  this  was  the  case, 
the  fact  that  it  was  addressed  to  the  board  of  supervisors, 
or  was  in  the  form  of  a  complaint  to  revoke  plaintiflf's 
license  under  the  statute,  would  not  make  it  privileged. 
State  V.  Bumham,  9  N.  H.  34.  Upon  demurrer  ore  tenvs 
the  court  is  inclined  to  give  a  more  liberal  construction  to 
the  pleading  in  favor  of  the  pleader  than  upon  demurrer 
regularly  interposed,  and  under  this  rule  we  think  the  com- 
plaint should  be  construed  as  charging  an  unauthorized  and 
improper  publication  or  circulation  of  the  paper.  Upon 
the  proofs  when  introduced,  it  may  perhaps  appear  that 
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the  paper  is  privileged,  but  it  does  nx)t  so  appear  on  the 
face  of  the  complaint. 

By  the  Court — Judgment  of  the  superior  court  reversed, 
and  action  remanded  for  a  new  trial. 


National  Distilling  Company,  Appellant,  vs.  Oebam  City 
Importing  Company,  Eespondent. 

Ocidber  SI  —  November  7, 189S, 

Plbadino.  (1)  Striking  out  irrelevant  dkfense.  (5)  Flea  in  abatement* 
Beal  party  in  interest  (6)  Motion  to  make  definite:  Failure  to 
determine. 

Contracts.  (2-4)  Sale  of  chatteU:  **  TrtutB: "  Restraint  of  trade:  Inter- 
state commerce, 

1.  Where  a  defense  is  irrelevant  and  of  such  a  character  that  it  may 

embarrass  or  prejudice  the  plaintiff,  it  should  be  stricken  from  the 
answer  on  motion. 

2,  The  mere  fact  that  the  vendor  of  goods  was  a  member  of  an  unlaw- 

ful trust  or  combination  formed  for  the  purpose  of  acquiring  com- 
plete control  and  a  monopoly  of  the  trade  in  goods  of  that  class,  is 
no  defense  to  an  action  against  the  vendee  for  the  purchase  price, 
the  illegality  being  entirely  collateral  to  the  sale. 

a  An  agreement  by  which  the  vendee  was  to  receive  a  rebate  of  the 
purchase  price  if,  for  a  certain  period,  he  made  aU  his  purchases  of 
goods  of  that  class  from  the  trust  or  members  thereof,  did  not 
render  the  sale  invalid. 

4  Where  both  vendor  and  vendee  were  corporations  of  the  state  in 
which  the  sale  was  made,  it  was  not  a  transaction  of  interstate 
commerce,  within  the  act  of  Congress  of  July  2, 1890L 

5.  In  an  action  for  the  purchase  price  of  goods,  an  allegation  in  the 
answer  that  plaintiff  is  a  member  of  a  trust  or  combination  which 
is  the  real  party  in  interest,  is  defective  as  a  plea  in  abatement 
where  it  does  not  appear  whether  such  trust  is  a  partnership  or  a 
corporation  and  it  is  not  alleged  that  it  or  any  of  its  members  other 
than  the  plaintiff  had  any  interest  in  the  goods  sold  or  the  money 
to  be  paid  for  them. 

6b  Where  plaintiff  moved  to  strike  out  one  defense  in  an  answer  and 
to  make  the  other  more  definite  and  certain,  the  failure  to  deter- 
mine the  second  branch  of  the  motion  was  a  material  error. 
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APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 
The  complaint  in  this  action  is  for  a  balance  of  $1,148.72, 
due  for  geods,  wares,  and  merchandise,  to  wit,  alcohol, 
spirits,  whisky,  etc.,  sold  and  delivered  to  the  defendant  at 
its  special  instance  and  request.  The  answer  is  to  the  effect 
that  the  plaintiff,  prior  to  the  sale  and  delivery  of  the  goods, 
entered  into  an  agreement  with  divers  firms  an^  corpora- 
tions residing  in  different  states  for  the  purpose  of  forming 
a  trust  or  conspiracy,  whereby  they  agreed,  combined,  con- 
federated, and  associated  themselves  together  for'that  pur- 
pose, and  wrongfully  to  interfere  with  the  freedom  of  trade 
and  commerce,  so  that  it  might  acquire  the  full,  absolute, 
and  complete  control  and  monopoly  of  all  alcohol,  spirits, 
'  and  liquors  manufactured  in  the  United  States,  and  the  ex- 
clusive right  to  regulate,  dictate,  and  control  the  amount 
manufactured  and  the  price  thereof,  and  to  render  it  im- 
possible for  dealers  or  consumers  to  purchase  any  such 
goods,  etc.,  except  from  or  through  such  trust,  combination, 
etc. ;  that  it  was  impossible  for  defendant  to  buy  such  goods 
through  agents  or  members  of  said  trust  at  their  real  mar- 
ket price,  by  reason  of  such  combination,  but  it  was  com- 
pelled to  pay  a  greater  price  therefor,  and  for  the  purpose 
of  recovering  back  such  overpayments  on  *its  purchases  it 
was  obliged  to  enter  into  an  agreement  to  purchase  all  such 
goods  used  in  its  said  business  for  the  period  of  six  months 
succeeding  the  date  of  purchases  from  said  trust  or  mem- 
bers thereof,  and  by  so  doing  it  would  then  receive  the 
amount  of  such  overcharges ;  that  defendant's  business  has 
been  greatly  injured  by  reason  of  said  trust,  etc.,  and  by  its 
business  methods.  And  it  was  alleged  on  information  and 
belief  that  said  trust,  confederation,  or  association,  or  the 
members  thereof,  were  the  real  parties  in  interest  in  this 
action,  and  that  the  plaintiff  is  only  an  agent,  member,  or 
one  of  many  partners  residing  in  many  and  different  states. 
Vol.  86—28 
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and  that  the  action  should  be  dismissed  unless  brought  in 
the  names  of  all  such  real  parties. 

As  a  separate  defense  it  was  alleged  that  between  the  22d 
of  June  and  22d  of  October,  1892,  the  defendant  purchased 
goods,  wares,  and  merchandise  to  the  amount,  as  per  bills 
rendered,  of  more  than  $3,500 ;  that  they  were  billed  and 
charged  to  this  defendant  at  a  greater  price  than  the  mar- 
ket value,  and  with  each  bill  an  agreement  in  writing  was 
given  to  it,  a  copy  of  which  is  made  an  exhibit,  for  rebate 
of  charges  as  before  stated ;  that  the  spirits,  alcohol,  whisky, 
brandies,  liquors,  and  compounded  liquors  purchased  as 
aforesaid  were  of  an  inferior  quality,  and  were  not  of  the' 
proof  marked  upon  the  bills  furbished  with  the  same,  and 
upon  which  proofs  the  price  therefor  is  fixed;  that  all  of  • 
said  goods  were  of  less  value  than  charged,  and  less  than 
the  market  price,  and  that  many  of  the  goods  were  almost 
wholly  worthless,  whereby  defendant  was  damaged,  and 
his  customers  quit  trading  with  him  for  that  reason ;  that 
defendant  had  paid  on  said  purchases  a  sum  exceeding 
$2,400,  and  that  the  value  of  said  goods,  etc.,  purchased  by 
the  defendant  was  not  greater  than  that  sum. 

The  plaintiff  moved  that  the  first  defense  of  illegality 
should  be  stricken  out  as  irrelevant  and  redundant,  and 
that  the  second  defense  set  up  should  be  made  more  defi- 
nite and  certain  by  showing  the  date  and  amount  of  each 
item  of  goods  which  the  defendant  claims  was  defective, 
and  by  showing  of  what  the  defect  consists,  whether  in 
quantity  or  quality,  and  the  amount  of  damage  claimed  for 
each  defective  item  or  article.  The  court  denied  the  mo- 
tion to  strike  out  the  specified  portions  of  the  answer,  with 
$10  costs,  but  did  not  make  any  order  in  respect  to  that 
part  of  the  motion  to  make  the  second  defense  more  defi- 
nite and  certain,  and  the  plaintiff  appealed. 

Geo,  E,  Sutherland^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  C.  W.  Briggs, 
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PiNNEY,  J.  1.  Taking  the  allegations  of  the  first  defense 
in  their  most  liberal  sense,  it  is  apparent  that  they  are 
irrelevant  and  have  no  legal  relation  to  the  controversy 
between  the  parties  to  the  action,  which  is  whether  the 
plaintiff  shall  recover  the  demand  set  forth  in  its  complaint. 
It  is  obvious  that  they  state  no  defense  to  the  action ;  and 
it  does  not  appear  that  any  of  the  matters  so  set  up  can  be 
material  in  any  aspect  of  the  case  as  now  presented,  but 
they  are  of  such  a  character  that  they  may  embarrass  and 
prejudice  the  plaintiff  in  preparing^for  trial  and  in  main- 
taining its  action  upon  the  merits.  An  entire  defense  may 
be  stricken  out  as  irrelevant  (R.  S.  sec.  2684) ;  and  where  a 
defense  is  irrelevant*  and  of  the  tendency  above  indicated, 
it  ought  to  be  stricken  out  on  motion.  Horton  v.  Arnold^ 
17  Wis.  139;  Joint  School  Diet  v.  Keinen,  65  Wis.  282.  But 
in  this  instance  the  motion  was  denied,  with  $10  costs  of 
motion  against  the  plaintiff. 

The  first  defense  does  not  deny  any  allegation  of  the 
complaint,  but  the  substance  of  it  is  that  the  sale  and  de- 
livery of  the  goods  in  question  tp  the  defendant  was  void 
as  against  public  policy,  because  the  vendor  was  at  the  time 
a  member  of  an  unlawful  trust  or  combination  formed  to 
unlawfully  interfere  with  the  freedom  of  trade  and  com- 
merce, and  in  restraint  thereof,  and  to  accomplish  the  ends 
therein  set  forth.  It  is  not  claimed  in  the  answer  that  the 
trust  or  combination  had  acquired  the  control  and  mo- 
nopoly of  all  such  goods,  or  that  the  defendant  might  not 
have  purchased  the  goods  in  question  of  other  dealers  in 
Milwaukee  or  elsewhere.  Conceding,  for  the  purposes  of 
this  case,  that  the  trust  or  combination  in  question  may  be 
illegal,  and  its  members  may  be  restrained  from  carrying 
out  the  purposes  for  which  it  was  created  by  a  court  of 
equity  in  a  suit  on  behalf  of  the  public,  or  may  be  subject 
to  indictment  and  punishment,  there  is,  nevertheless,  no 
allegation  showing  or  tending  to  show  that  the  contract  of 
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sale  between  the  plaintiff  and  defendant  was  tainted  with 
any  illegality  or  was  contrar'y  to  public  policy.  The  argu- 
ment, if  any  the  case  admits  of,  is  that,  as  the  plaintiff  was 
a  member  of  the  so-called  "trust"  or  "combination,"  the 
defendant  miflrht  voluntarily  purchase  the  goods  in  question 
of  it  at  an  agreed  price,  and  convert  them  to  its  own  use, 
and  be  justified  in  a  court  of  justice  in  its  refusal  to  pay 
the  plaintiff'  for  them,  because  of  the  connection  of  the 
vendor  with  such  trust  or  combination.  The  plaintiflTs 
cause  of  action  is  in  no  legal  sense  dependent  upon  or  af- 
fected by  the  alleged  illegality  of  the  trust  or  combination, 
because  the  illegality,  if  any,  is  entirely  collateral  to  the 
transaction,  in  question,  and  the  court  is  not  called  upon  in 
this  action  to  enforce  any  contract  tainted  with  illegality 
or  contrary  to  public  policy.  The  mere  fact  that  the  plaint- 
iff is  a  member  of  a  trust  or  combination  created  with  the 
intent  and  purposes  set  forth  in  the  answer  will  not  disable 
or  prevent  it  in  Jaw  from  selling  goods  within  or  affected 
by  the  provisions  of  such  trust  or  combination,  and  recover- 
ing their  price  or  value.  .It  does  not  appear  that  it  had 
stipulated  to  refrain  from  such  transactions.  A  contrary 
doctrine  would  lead  to  most  startling  and  dangerous  con- 
sequences. The  defendant  is  not  a  party  to  any  illegal  con- 
tract, and  the  case  is,  therefore,  not  within  the  rule  of 
Wheder  v.  liussdl,  17  Mass.  281,  and  many  similar  cases,  to 
the  effect  that  "no  action  will  lie  upon  a  contract  made  in 
violation  of  a  statute  or  a  principle  of  the  common  law;" 
for  the  right  of  the  plaintiff  to  make  the  sale  in  question, 
or  of  the  defendant  to  buy,  was  in  no  way  connected  with 
or  dependent  upon  the  alleged  trust  or  combination,  al- 
though the  plaintiff  was  a  member  of  it.  These  views  are 
sustained  and  illustrated  by  the  cases  of  Brooks  v.  Martin, 
2  Wall.  70,  and  Sharp  v.  Taylor,  2  Phil.  Ch.  801 ;  and  many 
other  cases  might  be  cited  to  the  same  effect.  The  pro- 
vision for  a  rebate  of  a  part  of  the  purchase  price  to  pur- 
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chasers  who  would  conduct  their  businqps  in  the  manner 
stated  in  the  answer  was  an  inducement  to  them  to  con- 
tinue their  business  relations  with  the  plaintiff.  It  does  not 
appear  that  there  was  any  contract  obliging  the  defendant 
to  that  course.  A  party  may  legally  purchase  the  trade 
and  business  of  another,  for  the  purpose  of  preventing  com- 
petition, and  the  restraint  of  trade  caused  thereby  is  not, 
we  think,  unreasonable.  Mitchell  v.  Heynoldsj  1  Smith, 
Lead.  Cas.  (8th  ed.)  pt.  2,  p.  756  (*417),  and  notes.  And 
it  would  seem  that  an  agreement  between  a  number  of 
dealers  and  manufacturers  to  raise  prices,  unless  they  prac- 
tically control  the  entire  commodity, —  and  this  is  not 
claimed  of  the  trust  in  question, —  cannot  operate  as  a  re- 
straint upon  trade,  nor  would  it  injuriously  aflfect  the 
public. 

Both  the  plaintiff  and  defendant  are  Wisconsin  corpora- 
tions, and  the  goods  in  question  were  sold  in  this  state. 
The  sale,  therefore,  was  not  a  transaction  of  interstate 
commerce,  and  was  not  within  the  act  of  Congress  of  July 
2,  1890.     26  Stats*  at  Large,  209. 

The  allegation  that  the  trust  or  combination  is  the  real 
party  in  interest  in  this  action,  and  that  it  can  only  be 
maintained  by  it,  and  should  be  dismissed  unless  brought 
in  its  name  or  the  names  of  all  the  members  thereof,  is 
fatally  defective  as  a  plea  or  defense  in  abatement.  It  do^s 
not  appear  whether  the  alleged  trust  or  combination  is  a 
partnership  or  a  corporation,  and  so  a  legal  entity,  capable 
of  suing  or  being  sued ;  nor  is  it  averred  that  it  or  any  of 
its  members  other  than  the  plaintiff  had  any  interest  in  the 
goods  sold  or  the  money  to  be  paid  for  them.  The  answer 
in  this  respect  deals  only  in  conclusions  of  law,  leaving 
wholly  uncontroverted  the  allegations  of  the  complaint 
that  the  goods  in  question  were  sold  and  delivered  by  the 
plaintiff  to  the  d^Tendant  at  a  price  agreed  upon  between 
them;  nor  does  it  deny  the  allegation  of  indebtedness 
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therefor  to  the  plaintiflE.  It  fails  to  state  any  facts  show- 
ing that  the  action  is  not  rightly  brought  in  the  name  of 
the  plaintiff. 

2.  The  circuit  coUrt  omitted,  inadvertently  as  we  pre- 
sume, to  pass  upon  the  second  branch  of  the  plaintiff^s 
motion,  namely,  to  make  certain  portions  of  the  second  de- 
fense more  definite  and  certain.  It  is  correct  practice,  we 
think,  to  combine  in  a  single  motion  as  many  objections  as 
the  plaintiff  supposes  the  defendant's  answer  is  subject  to, 
with  a  view  of  having  them  all  determined  at  the  same 
time,  and  not  piecemeal,  thus  avoiding  a  multiplicity  of 
motions  and  possible  appeals.  The  plaintiff  had  an  un- 
doubted right  to  haVe  its  motion  decided  in  all  its  material 
aspects,  and,  without  indicating  any  opinion  whether  the 
motion  as  to  the  second  defense  should  have  been  to  make 
it  more  definite  and  certain  or  for  a  bill  of  particulars 
thereof,  we  hold  that  it  was  material  error  for  the  circuit 
court  to  omit  or  fail  to  determine  this  branch  of  the  mo- 
tion, for,  until  determined,  the  plaintiff  could  not  secure 
the  rights  which  the  statute  gives  it  in  respect  to  such 
pleading,  to  either  have  the  same  made  more  definite  and 
certain  or  a  bill  of  particulars  under  it,  and  it  is  thereby 
deprived  of  all  remedy  it  may  have  in  this  respect. 

For  these  reasons  the  order  of  the  circuit  court  is  erro- 
neous, and  must  be  reversed,  and  the  cause  remanded  to 
the  circuit  court  for  further  proceedings  according  to  law. 

By  the  Court — It  is  so  ordered. 
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Smith,  Appellant,  vs.  Diamond,  Respondent. 

October  21  —  November  7, 1893, 

Partnership:  Action  for  dissolution:  Counterclaim, 

In  an  action  for  the  dissolution  of  a  partnership,  the  defendant  cannot 
plead  as  a  counterclaim  any  claim  against  the  plaintiff  individually, 
no  matter  how  it  arose.  So  held,  where  the  counterclaim  alleged 
was  for  the  amount  of  defendant's  capital  in  the  business,  upon  a 
stipulation  in  the  partnership  articles  that  plaintiff  would,  after  a 
certain  time,  on  notice,  pay  that  amount  to  defendant  for  his  in- 
terest in  the  businesa 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  action  is  to  dissolve  a  partnership  between  the  par- 
ties. The  complaint  charges  divers  breaches  of  the  part- 
nership agreement  by  defendant,  to  the  damage  of  the  firm, 
and  demands  the  appointment  of  a  receiver  of  the  part- 
nership effects,  an  accounting,  and  the  closing  of  the  partner- 
ship business.  Defendant,  in  his  answer,  denies  the  alleged 
breaches  of  the  partnership  contract  on  his  part,  and 
charges  that  plaintiff  has  been  guilty  of  breaches  thereof 
on  his  part,  to  the  great  damage  of  the  firm. 

The  partnership  articles  set  out  in  the  complaint  contain 
a  stipulation  that  if,  at  the  end  of  one  year  from  March  13, 
1891,  defendant  should  notify  plaintiff  that  he  desired  to 
withdraw  from  the  business,  plaintiff  agreed  to  pay  him  a 
sum  equal  to  the  capital  he  had  invested  in  the  business 
and  ten  per  cent,  interest  thereon,  within  ninety  days  after 
such  notice,  for  the  defendant's  interest  in  the  business, 
which  the  latter  was  thereupon  to  convey  to  plaintiff. 
The  cause  was  pending  and  at  issue  when  the  stipulated 
year  expired.  At  its  expiration  defendant  duly  notified 
plaintiff  of  his  desire  thus  to  withdraw  from  the  business. 
More  than  ninety  days  after  such  notice  was  given,  defend- 
ant, by  leave  of  court,  interposed  an  amended  and  sup- 
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plemental  answer,  containing  a  counterclaim  against  the 
plaintiff  for  the  capital  invested  by  him  in  the  business, 
alleged  to  be  $3,000,  and  the  agreed  interest  thereon. 

The  plaintiff  appeals  from  an  order  overruling  a  general 
demurrer  to  such  counterclaim. 

For  the  appellant  there  was  a  brief  by  Markham  <&  Ker- 
win^  and  oral  argument  by  J.  C,  Kerwm. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Somers  <&  Dorr.  To  the  point  that  the  counterclaim  was 
properly  pleaded,  they  cited  sec.  2656,  R.  S.;  Heckman  v. 
Swartz^  55  Wis.  174;  Sprout  v.  Crowley^  30  id.  187;  Orton 
V.  Noonan^  29  id.  547 ;  Hopkins  v.  Gihnan^  47  id.  581. 

Lyon,  C.  J.  The  action  involves  only  the  transactions 
and  dealings  of  the  firm  of  Smith  &  Diamond,  and  of  the 
partners  with  the  firm,  and  the  obligations  and  liabilities 
of  each  of  such  partners  to  the  firm,  and  through  it  to 
each  other.  Neither  partner  can  assert  and  enforce  in  this 
action  any  individual  claim  against  his  copartner,  no  mat- 
ter how  such  claim  arose  or  what  the  state  of  the  accounts 
of  each  partner  with  the  firm  may  be.  The  reason  is  plain. 
A  partner  has  no  claim  against  his  copartner  individually, 
on  account  of  partnership  transactions.  If  a  partner  is 
in  arrears  in  his  partnership  accounts,  he  is  the  debtor  of 
the  firm,  not  of  his  copartner.  Sprout  v.  Crawley^  30  Wis. 
187.  But  if  he  owes  an  individual  debt  to  his  copartner  (as 
in  the  case  just  cited)  the  firm  has  nothing  to  do  with  it, 
and  a  claim  therefor  by  the  creditor  partner  cannot  have 
any  place  in  an  action  to  dissolve  the  partnership  and  set- 
tle its  affairs. 

It  is  of  no  significance  that  the  counterclaim  is  based 
upon  a  stipulation  in  the  copartnership  agreement.  It  is 
only  a  personal  contract  between  the  parties,  with  which 
the  firm  has  no  concern,  and  it  might  as  well  haye  been 
made  at  another  time,  or  in  respect  to  property  in  which 
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the  firm  never  had  any  interest.  The  counterclaim  is  not 
within  the  letter  or  spirit  of  the  statute  (R  S.  sec.  2656),* 
is  not  the  proper  subject  matter  of  equitable  counterclaim 
in  this  action  independently  of  the  statute,  and  is  not 
supported  by  any  of  the  adjudications  to  which  we  have 
been  referred.  The  demurrer  should  have  been  sustained. 
By  the  Court. —  The  order  appealed  from  is  reversed,  and 
the  cause  will  be  remanded  with  directions  to  the  circuit 
court  to  sustain  the  demurrer  to  the  counterclaim. 


Sanborn,  Eespondent,  vs.  Perry  and  others,  Appellants. 

September  11 — November  28, 189$, 

(1)  Appeal:  Jitdgment  for  costs,    (2)  Foreign  judgment:  Limitation  of 

actions. 

1.  A  judgment  for  costs  is  appealable. 

2.  A  claim  against  the  estate  of  a  decedent  was  disallowed  by  a  probate 

court  in  Minnesota,  and  such  disallowance  was  affirmed  on  appeal 
'  by  a  district  court  of  that  state,  on  the  ground  that  the  claim  was 
barred  by  the  statute  of  limitations.  Such  disallowance  and  af- 
firmance, having  in  Minnesota  the  force  and  efifect  of  a  judgment 
in  favor  of  the  estate,  are  given  the  same  force  and  effect  in  this 
state,  pursuant  to  sec.  1,  art  IV,  Const  of  U.  S. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

On  September  25,  1858,  the  plaintiff  and  one  French  re- 
covered judgment  in  the  district  court  for  Eamsey  county, 
Minnesota,  against  William  Hollinshead  for  $3,674.     That 

1  Sec.  2656,  R.  S.,  provides  that  a  counterclaim,  to  be  pleadable,  "  must 
be  one  .  .  .  arising  out  of  one  of  the  following  causes  of  action : 
1.  A  cause  of  action  arising  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action.  2.  In  an  action  arising  on  contract,  any 
other  cause  of  action  arising  also  on  contract,  express  or  implied,  and 
existing  at  the  commencement  of  the  action."—  Rep. 
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judgment  was  affirmed  on  appeal  by  the  supreme  court 
of  Minnesota,  July  23,  1859,  and  the  same  was  docketed 
August  16,  1859,  and  has  never  been  paid.  On  February 
20,  1860,  said  French  died,  and  the  plaintiff  became  the 
owner  of  the  entire  judgment. 

On  December  25,  1860,  the  said  William  HoUinshead, 
being  then  and  for  a  long  time  prior  thereto  a  resident  and 
citizen  of  said  Kamsey  county,  died  intestate,  leaving  a 
widow  and  four  minor  children.  His  widow  and  one  Mas- 
terson,  since  deceased,  were  appointed  to  administer  his 
said  estate,  which  consisted  of  a  large  amount  of  property 
not  inventoried  and  a  large  amount  of  debts.  Commis- 
sioners upon  the  claims  against  said  estate  were  appointed 
by  the  probate  court  of  Ramsey  county  in  1861,  and  again 
in  1871,  but  none  of  them  ever  qualified,  and  it  does  not 
appear  that  said  estate  was  ever  settled.  In  1889  the 
plaintiflf  petitioned  the  probate  court  of  Ramsey  county 
for  the  allowance  of  said  judgment  as  a  claim  against  said 
estate,  and  upon  a  hearing  of  that  petition  the  said  probate 
court  disallowed  said  claim  and  the  whole  thereof,  October 
9,  1889.  Said  petitioner  thereupon  appealed  from  said  dis- 
allowance to  the  district  court  of  said  Ramsey  count}'', 
where  such  disallowance  was  affirmed  June  3,  1890,  and  it 
was  held  by  said  district  court  on  said  appeal  that  said 
claim  was  barred  by  the  statutes  of  limitation  of  Minne- 
sota, and  that  the  plaintiff  was  entitled  to  no  relief,  and 
judgment  was  entered  therein  accordingly. 

On  November  18, 1890,  upon  proceedings  properly  had  in 
the  county  court  of  Douglas  county,  Wisconsin,  a  decree 
was  entered  to  the  effect  that  said  heirs  of  the  said  William 
HoUinshead  had  inherited  the  lands  of  which  he  died  seised 
in  said  Douglas  county.  On  September  22, 1891,  the  plaint- 
iflf petitioned  the  county  court  of  Douglas  county  for  ad- 
ministration of  said  real  estate  in  that  county,  and,  due 
notice  of  the  hearing  of  said  petition  having  been  given, 
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the  purchasers  of  said  real  estate  from  said  heirs  appeared 
and  resisted  the  same.  After  the  hearing,  and  on  Decem- 
ber 14,  1891,  the  said  county  court  for  Douglas  county  de- 
nied said  application,  principally  on  the  ground  that  said 
judgment  of  the  probate  court  of  Eamsey  county,  affirmed 
in  the  district  court  of  that  county,  is  conclusive  upon  the 
rights  of  the  plaintiff,  and  forever  estopped  him  from  as- 
serting any  claim  on  said  judgment  against  said  estate. 
On  appeal  from  that  judgment  to  the  circuit  court  for 
Douglas  county  the  same  was,  December  19, 1892,  reversed 
and  remanded  for  further  proceedings  according  to  law, 
and  judgment  was  therein  ordered  against  these  defend- 
ants for  the  plaintiflPs  costs  and  disbursements.  From  the 
judgment  entered  accordingly  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Catlin  <&  Butler 
cfe  Carl  C.  Pope  and  Murphy  c&  Bundy^  and  oral  argument 
by  Carl  C.  Pope.  They  argued,  among  other  things,  that 
"if  a  person  having  a  demand  against  another  presents  it 
as  a  cause  of  action  or  a  counterclaim,  and  the  statute  of 
limitations  is  successfully  interposed  against  it,  he  cannot 
assert  it  in  another  state,  though  it  is  not  there  barred  by 
the  statute.  The  judgment,  being  conclusive  against  him 
where  entered,  is  equally  so  in  every  other  state."  Free- 
man, Judgm.  sec.  675;  Sweet  v.  Brackley^  53  Me.  346; 
Wernae  v.  McPike^  100  Mo.  476;  Weeks  v.  Sarriman^  65 
N.  H.  91 ;  Sanderson  v.  Peahody,  58  id.  116-119. 

For  the  respondent  there  was  a  brief  by  William  M.  GiU 
and  Charles  J.  BerryhiUy  and  oral  argument  by  Mr.  Berry- 
hill. 

The  following  opinion  was  filed  September  26,  1893 : 

Cassoday,  J.  Counsel  for  the  plaintiff  moves  to  dismiss 
the  appeal  on  the  ground  that  it  is  taken  from  a  mere  in- 
terlocutory order  by  which  the  defendants  are  in  no  way 
aggrieved.  But,  as  indicated  in  the  foregoing  statement,  the 
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appeal  is  from  a  judgment  inflicting  costs  upon  the  defend- 
ants, and  is  clearly  appealable.  Cleveland  v.  Bumham^  60 
Wis.  16;  Sutton  v.  ^egner^  72  Wis.  294.  The  motion  to 
dismiss  is  denied. 

The  question  presented  by  the  record  turns  upon  the 
effect  to  be  given  to  the  disallowance  of  the  plaintiff^s 
claim  by  the  probate  court  of  Ramsey  county,  Minnesota, 
October  9,  1889,  and  the  atBrmance  thereof  by  the  district 
court  of  the  same  county,  June  3, 1890.  By  the  stipulation 
and  agreement  of  the  parties  made  in  the  trial  court,  and 
of  record  herein,  the  statutes  and  laws  of  Minnesota,  and 
the  decisions  of  the  supreme  court  of  that  state,  as  to  the 
questions  here  involved,  are  to  be  considered  and  taken  as 
evidence  in  this  case.  The  debtor  died  December  25,  I860, 
and  administrators  of  his  estate  were  thereupon  appointed 
by  the  probate  court  of  Ramsey  county,  in  which  he  re- 
sided at  the  time  of  his  death.  Upon  granting  letters  of 
administration,  the  statute  of  that  state  required  commis- 
sioners to  be  appointed  to  examine  and  adjust  all  claims 
and  demands  against  the  estate.  Sec.  1,  ch.  53,  Gen.  Stats. 
1878.  The  statutes  of  that  state  also  required  the  probate 
court  to  limit  the  time  within  which  such  claims  should  be 
presented,  not  exceeding  eighteen  months  in  the  first  in- 
stance, and  wiich  time  the  court  was  at  liberty  to  extend, 
so  that  the  whole  time  should  not  exceed  two  years  from 
the  time  of  appointing  such  commissioners.  Sees.  6,  7,  Id. 
The  statutes  of  that  state  also  provided  that  "  in  no  other 
case,  except  such  as  are  expressly  provided  for  in  this  chap- 
ter, shall  any  action  be  commenced  or  prosecuted  against 
an  executor  or  administrator."  Sec.  53,  Id.  The  case  at 
bar  does  not  come  within  the  exceptions  therein  expressly 
made.  True,  the  commissioners  appointed  failed  to  qualify, 
but  the  statute  of  that  state  also  required  the  judge  of  the 
probate  court  to  perform  the  duties  conferred  upon  such 
commissioners.    Ch.  69,  Laws  of  1879.    We  perceive  no 
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reason  why  the  plaintiflf  might  not  have  presented  his  claim 
and  forced  the  settlement  of  the  estate.  The  supreme 
court  of  that  state  appears  to  have  frequently  held  that 
every  claim  which  is  not  presented  for  allowance  within 
the  time  limited  by  the  probate  court  for  that  purpose  is 
forever  barred,  unless  it  came  within  some  one  of  the  ex- 
ceptions named  in  the  statutes.  Comm.  Bank  v.  Slater,  21 
Minn.  172,  174;  Fern  v.  leuthold,  S9  Minn.  212;  HUlv. 
Townley,  45  Minn.  168 ;  HUl  v.  NichoU,  47  Minn.  382.  The 
law  as  thup  declared  was,  in  effect,  continued  and  pre- 
served by  the  new  "Probate  Code"  of  that  state,  which 
was  enacied  and  approved  April  24, 1889,  and  which  by  its 
express  terms  went  into  force  and  effect  October  1, 1889, 
being  eight  days  prior  to  the  disallowance  of  the  plaintiflTs 
claim  by  the  probate  court  of  Eamsey  county.  Sees.  102- 
115;  2  Stats.  Minn.  1891,  sees.  5715-5729.  Moreover  sec. 
102  of  that  Probate  Code  expressly  declares  that  "the 
allowance  or  disallowance  of  any  claim  shall  have  the  name 
force  and  effect  as  a  judgment  for  or  against  the  estate^  Id. 
sec.  5715.  Thus  it  appears  that  the  disallowance  of  the 
plaintiff's  claim  by  the  probate  court,  October-9,  1889,  had 
the  force  and  effect  of  a  judgment  in  favor  of  the  estate 
and  against  the  plaintiff;  and  of  course  the  af9rmance  of 
that  judgment  by  the  district  court,  June  3,  1890,  had  the 
same  force  and  effect,  and  therefore  was  conclusive  upon 
the  plaintiff  in  that  state;  whatever  may  have  been  the  law 
of  Minnesota  prior  to  that  enactment.  If  the  plaintiff  was 
dissatisfied  with  such  adjudications  of  the  probate  and 
district  courts,  he  had  his  remedy  by  appealing  to  the  su- 
preme court  of  that  state.  His  failure  to  appeal  would 
seem  to  indicate  an  absence  of  any  doubt  as  to  the  correct- 
ness of  that  judgment. 

The  question  here  presented  is  whether  that  judgment 
shall  have  the  same  force  and  effect  in  this  state  that  it  has 
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in  that  state.  The  constitution  of  the  United  States  declares 
that  "  full  faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records  and  judicial  proceedings  of  every 
other  state."  Sec.  1,  art.  IV.  This  provision  is  binding 
upon  the  courts  of  this  state  as  well  as  the  courts  of  other 
states.  The  provision  quoted  has  frequently  been  con- 
strued by  the  supreme  court  of  the  United  States,  and 
such  construction  is  necessarily  binding  upon  all  state 
courts.  Following  Mills  v.  Duryee^  7  Cranch,  481,  it  was 
said  by  Marshall,  C.  J.,  speaking  for  the  whole  court,  in 
Hampton  v.  McConndy  3  Wheat.  235,  that:  "The  doctrine 
there  held  was  that  the  judgment  of  a  state  court  should 
have  the  same  credit,  validity,  and  effect  in  every  other 
court  in  the  United  States  which  it  had  in  the  state  where 
it  was  pronounced;  and  that  whatever  pleas  would  be 
good  to  a  suit  thereon  in  such  state,  and  none  others,  could 
be  pleaded  in  any  other  court  in  the  United  States."  So 
in  McElmoyle  v.  Co/ien,  13  Pet.  325,  326,  Mr.  Justice 
Wayne,  speaking  for  the  whole  court,  said :  "  The  faith 
and  credit  due  to  it  [the  foreign  judgment]  as  the  judicial 
proceeding  of  a  state  is  given  by  the  constitution,  inde- 
pendently of  all  legislation."  And  again,  quoting  from 
Mr.  Story's  Commentaries,  he  said :  "  If  a  judgment  is  con- 
clusive in  the  state  where  it  is  pronounced,  it  is  equally 
conclusive  everywhere  in  the  states  of  the  Union.  If  re- 
examinable  there,  it  is  open  to  the  same  inquiries  in  every 
other  state."  Numerous  cases  in  the  same  court  might  be 
cited  to  the  same  effect.  Chicago  (6  A.  B.  Co.  v.  Wiggins 
Ferry  Co.  119  U.  S.  615 ;  Huntington  v.  AttriU^  146  U.  S. 
657.  In  a  very  recent  case  it  has  been  held  by  that  court 
that  "  the  construction  given  by  the  supreme  court  of  a 
state  to  a  statute  of  limitation  of  the  state  will  be  followed 
by  this  court,  even  in  a  case  decided  the  other  way  in  the 
circuit  court  [of  the  United  States]  before  the  decision  of 
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the  state  court."    Bauserman  v,  Bluniy   147  U.  S.  647. 
See,  also,  Morgan  v.  Hamlet^  113  U.  S.  449. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  aflBrm 
the  judgment  of  the  county  court. 

Upon  a  motion  for  a  rehearing,  counsel  for  the  respond- 
ent contended,  inter  alia^  that  the  judgment  in  Minnesota 
disallowing  the  claim  determined  merely  that  the  remedy 
to  enforce  it  was  barred  by  the  statute  of  limitations  of 
that  state.  It  did  not  determine  the  merits,  but  merely 
that  there  was  no  remedy  under  the  laws  of  that  state^ 
and  that  is  its  only  force  and  effect.  But  it  does  not  fol- 
low that  there  is  no  remedy  in  Wisconsin.  "  It  is  only  the 
remedy  and  not  the  cause  of  action  that  is  barred  by  the 
foreign  statute ;  the  foreign  prescription  is  no  more  than  a 
limitation  of  time  within  which  the  action  must  be  brought 
in  the  foreign  state."  Piggott,  Foreign  Judgm.  202; 
Huber  v.  Steiner,  2  Bing.  N.  C.  210, 2  Scott,  304;  Harris  v. 
Quine,  L.  R  4  Q.  B.  657,  38  L.  J.  Q.  B.  331,  20  L.  T.  K. 
N.  S.  947;  Xipp  v.  Johnson^  31  Minn.  360;  Townsend  v. 
Jemison^  9  How.  407 ;  Taylor  v.  Barron^  35  N.  H.  484 ; 
Bank  of  U.  S.  v.  DonnaUy,  8  Pet.  361,  370;  Brent  v.  Bamk 
of  Washington^  10  Pet.  617;  Wood,  Lim.  sec.  8;  Story, 
Confl.  of  Laws  (8th  ed.),  sec.  582;  13  Am.  &  Eng.  Ency.  of 
Law,  703  G.;  Sutherland,  JStat.  Const.  626;  Hendricks  v. 
Comstock^  12  Ind.  238;  Paine  v.  Drew,  44  N.  H.  306;  Per- 
kins V.  Guy,  55  Miss.  153;  David  v.  Porter,  51  Iowa,  254; 
Baker  v.  Stonehraker,  36  Mo.  338 ;  MoMerty  v.  Morrison, 
62  id.  140. 

The  motion  was  denied  November  28, 1893. 
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Bhosde,  Respondent,  vs.  Sanderson  and  another,  Appel- 
lants. 

October  21 — November  S8, 189S, 

Criminal  law  and  practice:  Justices'  courts:  Adjournments:  Loss  of 
jurisdiction:  Waiver:  False  imprisonment:  Damages, 

1.  A  justice  of  the  peace  loses  jurisdiction  if  he  fails  to  enter  on  his 

docket  the  time  and  place  to  which  a  case  is  adjourned ;  and  in  a 
criminal  case  the  imprisonment  of  the  defendant  after  such  ad- 
journment is  unlawful.  , 

2.  If  such  loss  of  jurisdiction  can  be  waived  in  a  criminal  case  by  the 

subsequent  appearance  of  the  defendant  without  objection,  such 
appearance  must  be  a  voluntary  one.  An  appearance  in  order  to 
avoid  default  on  a  bond  and  loss  of  money  deposited  to  secure  his 
appearance,  is  not  voluntary. 
8.  An  award  of  $250  damages  for  a  false  imprisonment  of  two  days  is 
held  not  excessiva 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

False  imprisonment.  The  plaintiff  was  arrested  by  de- 
fendant Heiden^  a  constable,  on  a  valid  criminal  warrant 
issued  by  the  defendant  Sanderson^  a  justice  of  the  peace. 
He  was  brought  before  the  justice  August  1, 1891,  arraigned, 
and  pleaded  not  guilty,  whereupon  he  asked  for  a  continu- 
ance to  obtain  witnesses  until  August  3d.  The  continuance 
was  granted,  and  the  plaintiff  was  committed  to  jail  in  the 
meantime,  but  the  justice  did  not  enter  in  his  docket  the 
time  or  place  to  which  the  case  was  adjourned.  The  de- 
fendant Heiden  took  the  plaintiff  to  jail,  where  he  was  im- 
prisoned until  August  3d,  when  Heiden  again  brought  him 
before  the  justice.  Another  adjournment  was  had  until 
August  4th,  and  the  plaintiff  gave  his  own  recognizance  for 
his  appearance,  and  deposited  $40  with  the  justice  to  secure 
his  bond.  On  August  4th  the  plaintiff  appeared  pursuant 
to  his  recognizance,  and  the  action  was  dismissed  without 
trial.    The  plaintiff  paid  his  attorney  $10  out  of  the  $40 
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•deposited  in  court ;  also  the  justice's,  constable's,  and  wit- 
nesses' fees;  and  received  back  out  of  the  $40  but  $8.19. 
The  damages  were  laid  at  $1,000,  besides  the  $31.81  paid 
for  costs,  etc.  The  jury  returned  a  verdict  for  the  plaintiff 
for  $250,  on  which  judgment  was  rendered,  and  defendants 
appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of «/.  M.  Clarke^  and  for  the  respondent  on  that  of  John  J. 
McAuliffe  and  J.  C,  McKeniiey. 

Counsel  for  the  appellants  cited  Witt  t?.  Heme^  58  Wis. 
244,  246-7;  Storm  p.  Adams,  56  id.  137,  145;  Coffee  v. 
€hij>])ewa  FaiUy  36  id.  121,  125-6;  Blackwood  v.  Jones,  27 
id.  498;  French  v.  Ferguson,  77  id.  124;  Weeks  v.  Lyon,  18 
Barb.  530;  Tifft  v.  Culver,  3  Hill,  180. 

WiNSLOW,  J.  It  is  manifest  that  the  justice  completely 
lost  jurisdiction  of 'th,e  case  after  the  first  adjournment  by 
not  entering  on  his  docket  the  time  and  place  to  which  the 
case  was  adjourned.  £rahmstead  v.  Ward,  44  Wis.  591. 
The  plaintiff's  imprisonment  after  this  adjournment  was 
without  warrant  of  law,  there  being  no  action  then  pend- 
ing. The  circuit  judge  so  charged  the  jury,  and  the  charge 
was  plainly  right. 

It  is  claimed  that  this  defect  or  loss  of  jurisdiction  was 
waived  by  the  appearance  of  the  plaintiff,  without  objec- 
tion, on  the  4th  of  August.  Conceding  that  such  a  juris- 
dictional error  might  be  waived  in  a  criminal  case 'by  an 
appearance  without  objection,  it  is  very  certain  that  the 
appearance  must  be  a  voluntary  one  to  have  such  an  effect. 
In  this  case  the  appearance  on  August  4th  cannot  be  called 
voluntary.  He  had  been  compelled  to  give  bond  and  de- 
posit money  to  secure  his  appearance,  and  he  was  com- 
pelled to  appear  in  order  to  avoid  default  on  his  bond  and 
loss  of  the  money  deposited.  Such  an  appearance  is  sub- 
stantially coerced.  It  would  be  a  misnomer  to  call  it  vol- 
VOL.  86—24 
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untary.  It  is  said  that  the  constaMe  was  protected  by- 
valid  process.  He  neither  pleads  nor  shows  in  evidence 
any  process  after  the  first  warrant. 

The  damages  do  not  seem  excessive.  We  see  no  error 
in  respect  thereto. 

By  the  CovH.—  Judgment  affirmed. 


Fabbb,  Eespondent,  vs.  Matz  and  another,  Appellants. 

October  £1 — November  iS8^  189S. 

Debtor  and  creditor:  Fraudulent  conveyances:  Creditorff  action:  Plead- 
ing: Jurisdiction:  Res  adjudioata. 

1>  In  a  creditors*  action  under  sea  8029,  R.  S.,  tbe  failure  of  the  com- 
plaint to  contain,  in  form,  the  averments  in  respect  to  collusion 
specified  in  Circuit  Court  Rule  XJLVIJJ,  sec,  1,  is  not  ground  of 
demurrer. 

2.  It  is  a  sufficient  compliance  with  said  rule  if  the  complaint  states 
facts  from  which  the  lack  of  collusion,  etc.,  are  apparent 

a  The  circuit  court  for  Milwaukee  county  may  entertain  an  action  in 
the  nature  of  a  creditors'  biU  upon  a  judgment  of  the  superior  court 
of  that  county,  to  enforce  satisfaction  thereof  out  of  property  fraud- 
ulently conveyed  by  the  judgment  debtor. 

4  The  pendency  of  proceedings  supplementary  to  execution  on  a  judg- 
ment is  not  a  bar  to  a  creditors'  action  to  reach  property  fraudu- 
lently conveyed  by  the  judgment  debtor  to  a  third  person. 

5.  The  judgment  on  the  debt  is  conclusive  in  the  creditors*  action  as  to 
the  validity  and  justice  of  the  plaintiffs  claim. 

6u  Voluntary  conveyances  by  a  judgment  debtor  to  a  third  person  of 
substantially  aU  her  property  not  exempt  from  execution,  upon  a 
trust  and  benefit  reserved  to  her,  are  fraudulent  as  a  matter  of  law. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

This  is  an  action  in  the  nature  of  a  creditors'  suit  to  set 
aside  as  fraudulent  a  deed  of  conveyance  of  a  certain  lot  in 
the  city  of  Milwaukee  and  the  assignment  of  two  mort- 
gages by  the  defendant  Christiana  JUatz  to  the  defendant 
Henry  Dittmavy  her  nephew,  being  substantially  all  her 
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estate,  and  she  being  at  the  time  indebted  to  the  plaintiff 
in  the  sum  of  about  $400,  but  owing  no  other  debts.  The 
action  was  founded  on  a  judgment  recovered  by  the  plaint- 
iff against  said  Christiana  Matz  in  the  superior  court  of 
Milwaukee  county,  December  27, 1890,  execution  having 
been  issued  thereon  and  returned  wholly  unsatisfied.  Pro- 
ceedings supplemental  to  execution  had  been  instituted 
against  her  and  the  said  Dittma/r^  but  appear  to  have  been 
abandoned.  The  action  was  begun  December  22,  1891,  in 
the  superior  court  of  Milwaukee  county,  but  was  trans- 
ferred to  the  circuit  court  for  Milwaukee  county,  where, 
upon  trial,  a  judgment  was  rendered,  from  which  this  ap- 
peal is  taken. 

The  complaint  i3  substantially  in  the  usual  form,  and 
charges  that  the  defendant  Christiana  Matz  had  a  certain 
lot  in  the  city  of  Milwaukee,  which  was  occupied  by  a  ten- 
ant, and  that  she  made  a  fraudulent  conveyance  of  said  lot 
to  her  nephew,  Ilenry  Dittmar^  for  the  purpose  of  prevent- 
ing her  creditors,  and  particularly  the  plaintiff,  from  col- 
lecting the  amount  of  their  debts  out  of  the  lot,  and  alleges 
the  fraudulent  assignment  for  like  purposes  of  a  certain 
mortgage  on  a  certain  lot  in  Milwaukee,  which  had  been 
her  homestead ;  and  charges  that  she  and  DUtma/r  have,  or 
one  of  them  has,  property,  credits,  and  effects  of  said 
Christiana  Matz  liable  to  execution,  either  in  possession,  or 
fraudulently  concealed  so  that  the  same  cannot  be  found, 
or  held  in  trust,  for  the  purpose  of  hindering,  delaying,  and 
defrauding  plaintiff  in  the  collection  of  his  judgment.  The 
complaint  did  not  contain  any  allegation  in  form  to  the 
effect  that  the  action  was  not  commenced  or  prosecuted 
by  collusion  with  the  judgment  debtor  for  the  purpose  of 
protecting  her  property  or  effects  against  the  claim  of  other 
creditors,  but  for  the  sole  purpose  of  compelling  payment 
and  satisfaction  of  plaintiff's  own  debt,  as  required  by  rule 
XXVIII,  Circuit  Court  Eules, 
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The'  defendants  answered  separately,  insisting  that  the 
transfers  alleged  were  made  in  good  faith  and  for  a  valu- 
able consideration,  and  denying  the  allegations  of  the  com- 
plaint. At  the  trial  the  defendants  demurred  (/re  tenus  to 
the  complaint,  but  the  court  overruled  the  demurrer. 

It  was  found  that  the  defendant  Ghrutio/nd  Matz  had 
been  the  owner  in  fee  simple  of  lot  2  in  block  3,  subdivision 
5,  in  the  Ninth  ward  of  Milwaukee,  which  lot  was  not  owned 
and  occupied  by  her  as  a  homestead,  but  had  been  for  a 
long  time,  and  still  was,  occupied  by  her  tenant,  and  that 
it  was  incumbered  by  a  mortgage  for  $500,  then  due ;  that 
on  the  26th  of  August,  1890,  the  defendant  Christiana  Matz 
executed  and  delivered  to  the  defendant  Dittmar  a  deed  of 
conveyance  purporting  to  convey  to  him  said  lot;  that  it 
was  executed  for  the  purpose  of  deceiving  and  hindering 
the  creditors  of  Christiana  Matz^  and  especially  the  plaint- 
iff, and  was  fraudulent  and  without  any  valuable  considera- 
tion, the  defendant  Dittmar  knowing  the  purpose  for  which 
it  was  made  and  colluding  in  that  behalf  with  the  said 
Christiana  Matz  for  the  purpose  aforesaid ;  and  that  on  the 
same  day  said  defendant  Matz  executed  an  assignment  of  a 
certain  note  and  mortgage  particularly  described  in  the 
finding,  without  any  consideration  and  for  the  like  fraudu- 
lent purpose,  to  ther  said  Dittmar;  and  that  she  has  no  other 
property  than  the  said  lot  and  said  $500  mortgage  out  of 
which  the  plaintiff's  claim  could  be  collected.  The  court 
adjudged  said  deed  of  conveyance  of  said  lot  and  the  assign- 
ment of  said  mortgage  fraudulent  and  void,  and  that  the 
same  be  vacated  and  set  aside,  and  that  the  defendant  Ditt- 
mar assign  and  transfer  the  note  and  mortgage  to  a  receiver, 
and  that  he  take  possession  of  the  said  lot  and  sell  and  dis- 
pose of  the  same  and  apply  the  proceeds,  or  so  much  as 
might  be  necessary,  to  the  satisfaction  of  said  judgment, 
with  interest,  costs,  etc. 
.  It  appeared  from  the  testimony  of  the  defendants  that 
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on  the  26th  day  of  August,  1890,  said  Christmi^a  Matz  con- 
veyed the  said  lot  to  the  defendant  DiUmar^  and  also 
assigned  to  him  a  mortgage  for  $1,500,  as  well  as  the  mort- 
gage for  $500,  because  she  was  old  and  had  made  up  her 
mind  to  come  and  live  with  Ditimar;  that  he  paid  her  $1 
for  each  paper,  and  was  to  keep  and  support  her  and  do  all 
that  was  necessary  for  her  as  long  as  she  lived,  and  that  he 
was  now  carrying  out  that  agreement,  and  she  had  lived 
with  him  ever  since.  He  was  to  bury  her  when  she  died, 
pay  her  funeral  expenses,  and  set  up  a  tombstone  for  her,, 
and  distribute  about  $500  among  her  brothers  and  sisters. 
The  mortgage  for  $1,500  was  given  for  the  purchase  money 
of  her  homestead,  sold  and  conveyed  to  one  Eichert,  the 
mortgagor.  Testimony  was  given  tending  to  show  that 
the  defendant  Christiana  Matz  was  about  leaving  town 
about  the  20th  of  August,  1890,  and  the  plaintiJQf  called  on 
her  for  payment  of  the  amount  due  him ;  that  she  prom- 
ised to  send  the  defendant  Dittmar  down  to  the  plaintiflTa 
office  at  4  o'clock;  that  he  accordingly  came^  and  offered 
$50  to  settle  the  claim  upon  which  the  judgment  was  after- 
wards obtained,  the  plaintiff  offering  to  take  $200  rather 
than  to  have  more  trouble  about  it ;  but  Dittmar  told  him 
if  he  did  not  take  $50  he  would  not  get  anything.  Assign- 
ments of  the  mortgages  and  the  conveyance  of  the  lot  in 
question  were  executed  a  few  days  thereafter.  The  circuit 
court  held  that  the  $1,500  mortgage  for  part  of  the  pur- 
chase money  of  the  homestead  of  the  defendant  Matz  was 
exempt.  The  action  for  the  recovery  of  the  debt  was  un- 
defended, and  plaintiff  obtained,  judgment  for  $439.57  by 
default.  Dittma/r^8  agreement  to  support  Christiana  Matz^ 
etc.,  was  oral,  and  there  was  no  security  given  for  its  per- 
formance. 

The  cause  was  submitted  for  the  appellants  on  briefs  by 
J.  M.  Clarke^  and  for  the  respondent  on  the  brief  of  Rieir 
brock  (b  Halsey. 
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To  the  point  that  the  circuit  court  could  not  take  juris- 
diction while  proceedings  to  enforce  the  judgment  of  the 
superior  court  were  still  pending  in  that  court,  counsel  for 
the  appellants  cited  12  Am.  &  Eng.  Ency.  of  Law,  292; 
Orient  Ins.  Go.  u  Sloatiy  70  Wis.  611,  617;  Fenake  v.  Elvsn- 
deTy  61  id.  602;  Coon  v.  Seymour^  71  id.  340. 

Finney,  J.  1.  It  is  objected  that  the  complaint  is  insuffi- 
cient, because  it  does  not  contain,  in  form,  the  averments 
specified  in  sec.  1,  rule  XXVIII,  of  the  rules  of  practice  of 
the  circuit  court.  The  allegations  required  by  this  rule  are 
not  of  the  substance  of  the  cause  of  action,  which  is  com- 
plete without  them.  The  object  of  the  rule  is  to  guard 
against  fraud  and  collusion  between  the  plaintiff  and  the 
judgment  debtor,  and  to  protect  the  rights  of  third  parties. 
The  want  of  such  an  averment  might  be  ground  for  staying 
the  action  or  taking  the  complaint  off  the  files,  on  the  ap- 
plication of  a  proper  party,  unless  the  defect  was  supplied ; 
but  is  not  ground  of  demurrer.  The  complaint  states  facts 
from  which  it  is  apparent  that  there  is  no  collusion  between 
the  parties,  and  that  the  plaintiff  was  prosecuting  the  ac- 
tion for  the  sole  purpose  of  compelling  payment  and  satis- 
faction of  his  judgment;  and  this  is  a  sufficient  compliance 
with  the  rule.     Marston  v.  Dresen^  76  Wis.  418. 

2.  The  objection  that  the  circuit  court  had  no  jurisdiction 
to  entertain  an  action  in  the  nature  of  a  creditors'  bill  upon 
a  judgment  of  the  superior  court  of  Milwaukee  county,  to 
enforce  its  satisfaction  out  of  the  property  fraudulently 
conveyed  by  the  judgment  debtor,  is  clearly  untenable. 
This  action,  however,  was  commenced  in  the  superior  court, 
and  transferred  to  the  circuit  court. 

3.  The  proceedings  supplementary  to  execution  com- 
menced on  the  judgment,  if  still  pending  and  properly 
pleaded,  would  not  be  a  bar  to  this  action.  The  object  of 
the  action  is  to  reach  property  fraudulently  assigned  and 
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conveyed  to  a  third  party,  and  his  rights  could  not  be  ad- 
judged in  respect  to  it  save  in  a  plenary  action  brought  by 
a  receiver  appointed  in  the  supplementary  proceedings. 
The  plaintiff  had  his  election  either  to  obtain  the  appoint- 
ment of  a  receiver  in  whose  name  the  action  might  be 
brought,  or  to  proceed  in  his  own  name  under  sec.  3029, 
R.  S.  •  Bennett  v.  McOuvr^^  58  Barb.  625 ;  Gates  v.  Y'oungy 
17  K  T.  Weekly  Dig.  551. 

4.  The  judgment  in  favor  of  the  plaintiff  against  the  de- 
fendant Matz^  upon  which  the  action  was  based,  is  conclu- 
sive as  to  the  validity  and  justice  of  the  plaintiffs  claim, 
and  it  could  not  bo  impeached  in  this  action.  Carpenter  v. 
Oslom,  102  N.  Y.  552;  Decker  v.  Decker,  108  K  T.  128. 

5.  The  burden  of  proof  to  show  that  the  lot  conveyed 
by  the  defendant  Matz  to  Dittmar  was  her  homestead  was 
on  the  defendants,  but  it  is  plain  from  the  evidence  that 
this  lot  was  not,  and  never  had  been,  her  homestead,  and 
that  the  conveyance  of  it  to  Dittmar,  as  well  as  the  assign- 
ment to  him  of  the  mortgage  of  $500,  were  without  valu- 
able consideration,  and  were  voluntary  conveyances  made 
upon  a  trust  and  benefit  reserved  to  the  judgment  debtor, 
and  constituted  substantially  all  her  property  not  exempt 
from  execution.  Under  such  circumstances  these  transfers 
are  fraudulent  as  a  matter  of  law,  and  upon  proof  of  these 
facts  a  trust  in  the  property  assigned  and  conveyed  results 
in  favor  of  the  creditors  of  the  defendant  Matz,  who  made 
them.  "  The  law  imputes  fraud  to  such  transactions.  A 
man  involved  in  debt  has  no  right  to  give  away  all  his 
property  at  the  expense  of  his  creditors.  He  must  be  just 
before  he  is  generous."  Ma/rston  v.  Dresen,  76  Wis.  418, 
421 ;  Severm  v.  Hueckerick,  62  Wis.  1 ;  Daskarn  v.  JS'eff,  79 
WiSfc  164.  That  Dittmar  had  full  knowledge  of  the  facts, 
and  that  the  deed  and  assignment  were  fraudulent  as  a 
matter  of  law,  whatever  may  have  been  the  intent  of  the 
parties,  as  against  the  plaintiff,  is  very  plain.    The  court 
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could  not  hesitate  to  set  them  aside  as  fraudulent,  and  its^ 
judgment  to  that  effect  is  correct. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


T»E   State  ex  rel.  Tibbits,  Appellant,  vs.  The  City  of 
Milwaukee  and  another,  Respondents. 

November  7 — November  £8, 189S. 

Certiorari:  To  whom  directed:  Cities, 

1.  Where  the  common  council  of  a  city  is  a  continuing  body  and  has- 

the  control  of  all  its  records,  while  the  city  clerk  having  the  custody 
thereof  is  a  mere  ministerial  oflQcer,  a  writ  of  certiorari  to  review 
proceedings  of  the  council  should  be  directed  to  that  body,  and  not 
to  the  clerk  or  to  the  city  itselt 

2.  Where  a  writ  of  certiorari  has  been  misdirected  it  may  be  superseded 

before,  as  well  as  after,  its  return. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County.- 
A  writ  of  ceti,iorari  was  allowed  and  sued  out  of  the  circuit 
court  for  Milwaukee  county,  on  the  relation  of  Oeorge  M. 
Tibbits^  to  review  and  reverse  and  set  aside,  for  alleged 
illegality,  certain  proceedings  of  Jthe  common  council  of  the 
city  of  Milwaukee^  in  opening,  widening,  and  extending^ 
Kane  place  from  Prospect  avenue  to  Summit  avenue,  in  the 
Eighteenth  ward  in  said  city,  and  confirming  the  report  of 
damages  for  property  taken  for  that  purpose,  and  the  assess- 
ment of  benefits  upon  property  alleged  to  be  benefited 
thereby.  The  relator  was  the  owner  of  certain  lots  assessed 
for  such  benefits.  The  writ  was  directed  to  "  The  City  of 
Milwaukee  and  George  li.  Mahoney^  as  city  clerk,"  etc.,  and 
was  superseded  and  vacated  by  the  circuit  court  because  it 
was  not  directed  to  the  proper  party.  From  an  order  to- 
that  effect,  the  relator  appealed. 
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David  S.  Ordwayy  for  the  appellant,  to  the  point  that  the 
writ  was  directed  to  the  proper  parties,  cited  Milwaukee 
Iran  Co.  v.  Schvhel^  29  Wis.  444 ;  Stcde  ex  rel.  Manitowoc  v. 
County  Clerkj  59  id.  15;  State  ex  rel.  Smith  v.  Cooper,  id. 
666 ;  Moore  v.  S.  cfe  St.  C.  B.  Co.  34  id.  173 ;  Wilson  v.  HeUer^ 
32  id.  457-466;  State  ex  rel.  Flint  v.  Fond  du  Log,  42  id. 
294-5 ;  People  ex  rel.  Muir  v.  Tliroop,  12  Wend^  183. 

For  the  respondents  there  was  a  brief  by  Conrad  Krez, 
•  city  attorney,  and  V.  W.  Seely,  assistant  city  attorney,  and 
oral  argument  by  Mr.  Krez. 

PiNNET,  J.  The  circuit  court  could  not  review  the  pro- 
ceedings mentioned  in  the  writ  in  this  case,  for  the  reason 
that  it  was  not  directed  to  the  body  or  board  whose  acts 
were  sought  to  be  questioned  and  reviewed  by  it.  By  sec. 
1,  ch.  4,  of  the  city  charter  of  Milwaukee  (Laws  of  1874, 
ch.  184),  it  is  provided  that  "  the  municipal  government  of 
the  city  shall  be  vested  in  the  mayor  and  common  council," 
and  the  common  council  is  a  continuing  body  (sec.  2,  ch.  4, 
of  the  charter)  and  has  the  control  of  all  its  records  and 
papers,  while  the  city  clerk  has  the  custody  thereof  and  of 
the  corporate  seal  and  is  a  mere  ministerial  officer,  with- 
out any  judicial  or  qua^  judicial  power.  It  is  a  general 
rule  that  the  writ  of  certiorari  cannot  go  to  a  mere  minis- 
terial officer,  save  in  exceptional  cases,  as  where  the  body 
or  board  whose  acts  are  sought  to  be  reviewed  is  not  a 
continuing  one,  or  has  ceased  to  exist,  and  such  minis- 
terial officer  has  the  proper  custody  of  the  record  or  pro- 
ceeding sought  to  be  reviewed.  Such  was  the  case  of  Mil- 
waukee Iron  Co.  V.  Schuhely  29  Wis.  444,  explained  in  State 
ex  rel.  Flint  v.  Common  Council,  42  Wis.  287,  294.  The 
latter  was  a  case  identical  with  this  in  respect  to  the  di- 
rection of  the  writ,  and  conclusively  shows  that  in  this 
case  the  writ  should  have  been  directed  to  the  common 
council,  and  not  to  the  city  clerk.    The  fact  that  the  writ 
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is  directed  also  to  the  city  as  a  corporate  body  will  not  ob- 
viate the  objection.  The  city  in  its  corporate  capacity  has 
no  judicial  or  quoM  judicial  power  in  the  premises,  and  for 
that  reason  the  writ  should  not  have  been  directed  to  it. 
The  error  of  directing  such  a  writ  to  the  corporation  in 
street  cases  was  noticed  and  held  fatal  in  Bogert  v.  Mayor^ 
7  Cow.  158 ;  In  re  Mt.  Mot^rU  Hqua/re^  2  Hill,  14.  The  au- 
thorities are  very  numerous  to  the  effect  that,  where  the 
acts  of  a  corporate  board  or  of  corporate  officers  are  the 
proper  subject  of  review  by  writ  of  certiorari^  the  writ 
must  be  directed  to  such  board  or  officers,  and  not  to  the 
corporation.  5  Wait,  Pr.  471;  Mechem,  Pub.  OflE.  §§  1001, 
1007,  and  .cases  cited ;  In  re  Mt  Morris  Sqtiare,  2  Hill,  14. 

Where  the  writ  has  been  misdirected,  it  may  be  super- 
seded before  its  return,  as  well  as  after.  Ball  v.  Warr^, 
16  How.  Pr.  379;  Saratoga  <&  W.  R.  Co.  v.  McCoy,  5  How. 
Pr.  378;  Ferguson  v.  Jones,  12  Wend.  241.  And  if  it  has 
been  returned  the  court  may  order  it  quashed  or  vacated. 
Tidd,  Pr.  403;  5  Wait,  Pr.  474,  475.  The  circuit  court 
properly  vacated  the  writ. 

By  the  Court — The  order  of  the  circuit  court  is  af- 
firmed. 


Thormaehlen,  Eespondent,  vs.  Kaeppel,  Appellant. 

November  7 — November  IBS^  189S, 

Contracts:  Infancy:  Disaffirmance:  Reasonable  time:  Betaining  con- 
sideration: Fratui:  Equity:  EstoppeL 

L  A  note  and  mortgage  having  been  executed  by  an  infant,  her  dis- 
affirmance thereof  within  three  and  one-half  months  after  she  at- 
tained majority  is  held  to  have  been  within  a  reasonable  time,  it  not 
appearing  that  during  said  time  there  was  any  material  change*  in 
the  relation  of  the  parties  to  the  securities  or  in  the  value  of  the 
mortgaged  land. 
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2.  An  infant  married  woman  having  executed  a  mortgage  of  land 
'  owned  by  her  to  secure  a  loan  of  money  to  her  husband,  the  fact 
that  a  part  of  the  money  was  used  to  discharge  a  debt  secured  by 
another  mortgage  theretofore  executed  by  her  upon  the  same  land 
does  not  render  the  later  mortgage  valid  to  that  extent  unless  the 
earlier  mortgage  was  valid  as  against  her. 

a  The  mere  failure  of  the  infant*  in  such  case,  to  mf orm  the  mortgagee 
that  she  was  an  infant  or  that  the  earlier  mortgage  was  not  valid 
as  against  her, —  there  being  no  misrepresentation  of  fact,  and  no 
artifice  employed  to  mislead  the  mortgagee, —  was  not  such  a  fraud 
as  would  preclude  her  from  having  the  mortgage  set  aside  in  a 
court  of  equity. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

This  action  is  to  set  aside  and  cancel  a  certain  mortgage 
executed  by  plaintiff  to  defendant  during  her  minority,  on 
her  sep9.rate  real  estate,  to  secure  a  loan  made  by  defend- 
ant to  her  husband.  It  is  unnecessary  to  state  the  plead- 
ings. The  findings  of  fact  are  within  the  pleadings,  and 
are  supported  by  the  testimony.  They  are  to  the  following 
effect:  Plaintiff  intermarried  with  William  Thormaehlen 
in  1888,  when  she  was  eighteen  years  of  age,  and  on  June 
,18,  1890,  executed  with  him  a  mortgage  to  plaintiff,  on  cer- 
tain lands  owned  by  her,  to  secure  the  payment  of  money 
borrowed  of  defendant  by  her  husband.  She  also  signed 
the  note  with  her  husband  for  the  loan.  The  plaintiff  and 
her  husband  have  been  divorced  since  this  action  was  com- 
menced. No  part  of  such  loan  was  received  by  the  plaintiff 
or  used  for  her  benefit.  Plaintiff  became  twenty-one  years 
of  age  November  24,  1891;  and  on  March  7,  1892,  she 
caused  to  be  served  on  defendant  a  notice  that  she  disaf- 
*  firmed  such  securities,  and  "that  she  did  not  recognize  the 
mortgage  as  a  lien  upon  the  lands  described  therein,  or  the 
note  as  in  any  manner  binding  upon  her  as  a  personal  obli- 
gation." Since  coming  of  age,  plaintiff  has  not  ratified  the 
note  and  mortgage,  and  the  mortgage  is  a  cloud  upon  the 
title  to  her  land. 
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The  conclusions  of  law  deduced  by  the  court  from  such 
findings  are  as  follows :  "  The  court  finds  that  said  plaintiff 
is  entitled  to  a  judgment  requiring  said  defendant  to  exe- 
cute and  deliver  to  said  plaintiflf  a  release  of  any  and  all 
interest  which  he  may  claim  to  have  in  said  premises  under 
and  by  virtue  of  said  mortgage,  or  that  in  default  thereof 
said  mortgage  shall  be  declared  by  the  judgment  of  this 
court  to  be  null  and  void  and  to  constitute  no  lien  upon  the 
plaintiff's  real  estate,  and  that  by  the  judgment  of  this 
court  the  said  plaintiff^s  claim  to  said  premises  be  estab- 
lished against  any  claim  of  the  said  defendant,  and  that 
said  defendant  be,  by  the  judgment  of  this  court,  forever 
barred  against  having  or  claiming  any  title  to  the  said 
premises  adverse  to  the  said  plaintiff,  and  that  said  plaintiffs 
have  judgment  against  said  defendant  for  disbursements  in 
this  action."  Judgment  for  the  plaintiff  was  thereupon 
ordered  and  entered  pursuant  to  such  conclusions  of  law. 
Defendant  appeals  from  the  judgment. 

F,  J,  LenichecJcy  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Ogden^  Hunter 
(6  BoituTTiy  and  oral  argument  by  Z.  M.  Ogden. 

Lyon,  C.  J.  Subject  to  certain  conditions,  it  is  a  general 
rule  of  law  that  on  becoming  of  full  age  a  person  may  dis- 
affirm his  contract  made  during  minority,  and  be  relieved 
from  the  obligations  thereof.  One  of  these  conditions  is 
that  he  must  so  disaffirm  within  a  reasonable  time  after 
attaining  his  majority.  O^JDell  v.  liogerSy  44  Wis.  136, 183. 
Another  condition  is  that  if  he  has  received  and  retains  ♦ 
any  part  of  the  consideration  for  his  contract  he  must  re- 
turn the  same  before  he  will  be  allowed  to  assert  the  in- 
validity of  his  contract  because  of  his  infancy  when  he 
made  it.  The  latter  rule  was  applied  by  this  court  in  Col- 
lis  V.  Day,  38  Wis.  643,  and  Kna</g8  v.  Green,  48  Wis.  601. 
Still  another  condition  of  obtaining  relief  in  equity  is  that 
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the  party  asking  relief  has  not  fraudulently  induced  the 
other  party  to  enter  into  the  contract.  Unless  the  plaint- 
iff is  subject  to  one  of  these  conditions,  she  is  entitled  to 
the  relief  which  the  judgment  gives  her. 

1.  It  is  maintained  on  behalf  of  defendant  that  plaintiff 
did  not  disaffirm  her  contract  expressed  in  the  note  and 
mortgage  within  a  reasonable  time  after  she  reached  her 
majority.  She  disaffirmed  it  within  three  and  one-half 
months  thereafter,  and  it  does  not  appear  that  during  such 
time  the  relation  of  the  parties  to  the  securities,  or  the 
value  of  the  mortgaged  land,  materially  changed.  Within 
the  rule  of  G^DeU  v.  Rogers  (in  which  case  a  delay  to  dis- 
affirm for  nearly  three  years  was  held  not  unreasonable), 
we  think  the  disaffirmance  in  this  case  was  notified  to  de- 
fendant within  a  reasonable  time  after  plaintiff  became  of 
age. 

2.  Counsel  also  maintains  that  the  case  is  within  the  rule 
which,  under  certain  circumstances,  requires  the  party  dis- 
affirming his  contract  for  infancy  to  restore  the  considera- 
tion paid  by  the  other  party.  The  difficulty  with  this 
claim  is  that  the  plaintiff  never  received  any  portion  of 
sucU  consideration,  and  hence  has  none  of  it  to  restore.  It 
is  argued,  however,  that  because  of  a  fact  proved,  but  not 
stated  in  the  findings,  it  ought  to  be  held  that  in  contem- 
plation of  law  the  plaintiff  did  receive  and  retains  the  con- 
sideration for  her  note  and  mortgage,  and  hetice  is  within 
the  rule  requiring  a  return  to  defendant  of  the  money 
loaned.  Such  fact  is  that  the  money,  or  a  large  portion  of 
it,  loaned  by  defendant,  for  which  the  notQ  and  mortgage 
were  given,  was  used  to  pay  and  discharge  a  debt  secured 
by  another  mortgage  theretofore  executed  by  plaintiff  upon 
the  same  land,  and  hence  was  paid  for  the  benefit  of  plaint- 
iff. The  claim  is  that  the  mortgage  in  controversy  should 
be  held  valid  at  least  to  the  amount  of  the  former  mort- 
gage thus  discharged  by  such  payment.  The  infirmity  in  the 
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argument  is  that  there  is  nothing  in  the  proofs  to  show  the 
existence  of  any  condition  which  would  render  such  former 
mortgage  valid  as  against  plaintiff.  It  must  be  assumed 
that  she  was  under  no  obligation  to  pay  the  debt  it  was 
given  to  secure  in  order  to  relieve  her  land  from  the  lien  of 
it.  It  was  entirely  a  voluntary  payment,  and  we  are  un- 
able to  perceive  how  the  fact  that  such  payment  was  made 
out  of  the  money  loaned  by  defendant  can  operate  to  make 
the  mortgage  in  controversy  valid. 

3.  It  is  further  claimed  that  plaintiff  was  guilty  of  fraud 
because  she  failed  to  inform  defendant,  when  she  executed 
the  mortgage,  that  she  was  a  minor,  or  that  the  former 
mortgage  was  not  valid  as  against  her.  We  suppose,  of 
course,  that  a  court  of  equity  would  refuse  to  relieve  an 
infant  of  his  contract  if  his  own  fraud  induced  the  other 
party  to  enter  into  it.  But  we  do  not  think  the  authorities 
will  sustain  the  court  in  holding  that  the  mere  failure  of 
plaintiff  to  impart  such  information,  unasked, —  there  being 
no  misrepresentatipn  of  fact,  and  no  artifice  employed  to 
mislead  the  defendant, —  amounts  to  a  fraud  which  would 
close  the  doors  of  the  court  against  her. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Cummings,  Respondent,  vs.  Town  op  Lakb  Realty  Com- 
pany, imp.,  Appellant. 

NovefrSber  7  —  November  f «?,  189S. 

(1)  Pleading:  Oeneral  demurrer  by  one  defendant  (2,  8)  Real  estate 
brokers:  Option  to  buy  or  sell  land:  Sale  to  third  person:  Action 
for  services, 

1.  A  general  demurrer  by  one  defendant  separately  should  be  sustained 

if  the  complaint  does  not  state  a  cause  of  action  as  to  him. 

2.  The  owner  of  land  gave  to  one  J.  the  exclusive  option  of  baying  or 

selling  it  on  or  before  a  certain  date  at  a  certain  price.    J.  gave  to 
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C.  an  option  to  buy  the  land  on  or  before  said  date  at  a  higher 
price,  and  agreed  to  pay  him  $1,000  if  he  did  sa  G.  paid  J.  for 
said  last-mentioned  option,  and  also  performed  services  for  J.  in 
procuring  purchasers  for  the  land,  but  the  negotiations  for  the 
purchase 'were  not  completed  on  the  date  to  which  the  options 
were  limited,  and  the  land  was  afterwards  sold  by  the  owner  di- 
rectly to  said  purchasers.  Heldt  that  C.  had  no  cause  of  action 
against  the  owner  of  the  land,  either  for  the  amoimt  which  he 
paid  to  J.  for  the  option  or  for  his  services  in  procuring  the  pur- 
chasera 
8l  Rights  under  an  option  to  buy  or  sell  land  on  or  before  a  certain  date 
expire  on  that  date  without  notice  or  declaration  of  forfeiture; 
and  a  mere  prolongation  -of  the  negotiations  for  a  sale  until  the 
evening  of  the  last  day  does  not  warrant  the  holder  of  the  option 
in  believing  that  no  forfeiture  will  be  insisted  upon. 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

Action  by  Z.  Z.  Cv/mminga  against  the  Town  of  Lake 
Realty  Company  and  Kichard  Jefferson  to  recover  $250 
paid  by  the  plaintiflf  to  said  Jefferson  for  an  option  to  buy 
certain  land,  and  for  services  performed  by  the  plaintiff  in 
procuring  a  purchaser  and  negotiating  a  sale  of  said  land. 
The  substance  of  the  complaint  is  stated  in  the  opinion.  The 
defendant  corporation  demurred  to  the  complaint  on  the 
ground  that  it  ^^  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action."  The  court  held  that  such  demurrer 
was  "  insufficient,  for  the  reason  that  it  is  general  and  not 
special."  From  the  order  overruling  the  demurrer  the  de- 
fendant corporation  appealed. 

For  the  appellant  there  was  a  brief  by  Ogden^  Hunter  c6 
Bottum^  and  oral  arg;ument  by  Z.  M,  Ogden, 

For  the  respondent  there  was  a  brief  by  Austin  & 
Hamilton^  and  oral  argument  by  C.  H.  Hamilton.  They 
contended,  inter  alia,  that  as  the  complaint  admittedly 
states  a  cause  of  action  as  to  the  defendant  Jefferson,  a 
general  demurrer  will  not  lie.  The  defendant  corporation 
should  have  deniurred  on  the  ground  that  the  complaint 
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did  not  state  a  cause  of  action  as  to  it     WiUard  r.  Seasj 
26  Wis.  544. 

OsTQjr,  J.  This  is  an  appeal  from  an  order  OTerroIing 
the  demnrrer  of  the  corporation  defendant  alone,  on  the 
ground  that  the  complaint  fails  to  state  a  cause  of  action. 
The  reason  given  bj  the  coort  for  overmling  the  demurrer 
is  ^  that  it  is  general^  and  not  special.'^  This  is  a  general 
demnrrer  interposed  by  the  corporation  defendant  alone, 
and  it  certainly  had  the  right  to  demur  alone.  The  other 
defendant  did  not  Join  in  the  demnrrer.  We  fail  to  under- 
stand the  reason  given.  Arzbacher  v.  Mayer,  53  Wis,  3S0. 
The  question  on  this  appeal  is  whether  the  complaint  states 
a  cause  of  action  against  the  corporation  defendant.  The 
complaint  states  substantially  the  following  facts: 

The  corporation  owned  certain  twenty  acres  of  land  in 
section  36,  township  6,  range  22  east,  in  Milwaukee  county, 
and  on  the  14th  day  of  May,  1892,  in  consideration  of  $200 
paid  down,  agreed  to  give  Eicbard  Jefferson  the  exclusive 
option  of  buying  or  selling,  on  or  before  October  1,  1892, 
said  land,  for  the  sum  of  $950  per  acre;  $950  to  be  paid 
October  1, 1892,  the  said  $200  to  be  deducted ;  $6,650  to  be 
paid  on  October  15,  1892,  and  $1,500  to  be  paid  October  1, 
1893;  the  balance  to  be  paid  within  five  years  from  date 
of  exchange  of  papers, —  with  interest  at  six  per  cent,  per 
annum,  to  be  secured  by  mortgage  on  said  land;  the  cor- 
poration to  furnish  abstract  of  title  and  have  the  land  sur- 
veyed. On  the  9th  day  of  July,  1892,  Eichard  Jefferson, 
in  consideration  of  $250  paid  down,  agreed  to  give  Z.  Z. 
Cumminffs  the  exclusive  option  of  buying  said  land  on  or 
before  October  1,  1892,  for  the  sum  of  $1,100  per  acre,  to 
be  paid  as  follows:  $2,460  cash  on  October  1, 1892;  $6,500 
cash  on  October  15, 1892;  $1,500  cash  on  October  1,  1893; 
the  balance  within  five  years  from  date  of  exchange  of 
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papers, —  with  interest  at  six  per  cent,  per  annum,  payable 
semi-annually,  secured  by  mortgage  on  the  premises;  the 
said  Jefferson  to  furnish  abstract  of  title.  By  an  agree- 
ment between  the  said  Jefferson  and  Cummings^  on  the  3d 
day  of  September,  1892,  on  consideration  of  $1,  the  above 
rate  per  acre  and  payments  were  changed  as  follows: 
$1,050  per  acre;  $1,050  October  1,1892;  $1,500  October 
1,  1893;  and  the  balance  within  five  years  from  date  of  ex- 
change of  papers, —  with  interest  on  all  sums  at  the  rate  of 
six  per  cent,  per  annum,  payable  semi-annually,  and  secured 
by  mortgage  on  the  premises.  Jefferson  agrees  to  give 
Cummin^B  $1,000.  It  is  averred,  also,  that  the  plaintiff 
performed  labor  and  services  for  the  defendant  Jefferson, 
in  procuring  Bohraan  and  Kroeger  to  become  the  purchas- 
ers of  said  land,  of  the  value  of  $1,000. 

The  plaintiff,  the  officers  of  the  corporation,  and  the  de- 
fendant Jefferson  met  with  the  proposed  purchasers,  the 
said  Bohman  and  Kroeger,  on  the  1st  day  of  October,  1892, 
and  engaged  in  the  negotiations  for  said  sale,  and  said  pro- 
'posed  purchasers  attempted  to  make  payment  upon  the 
same;  but  said  agreed  negotiations  were  prolonged  until 
the  evening  of  that  day,  and  the  officers  of  the  corporation, 
by  taking  part  in  said  negotiations,  acquiesced  in  the  con- 
tinued validity  of  the  contract,  and  led  the  plaintiff  to  be- 
lieve, by  continuing  the  negotiations  looking  to  another 
meeting  of  the  parties,  that  no  forfeiture  would  be  insisted 
upon,  and  refused  to  answer  the  direct  question  whether 
they  would  insist  upon  a  forfeiture.  The  president  of  the 
corporation  advised  the  plaintiff  on  Saturday,  October  1st, 
that  he  would  do  what  he  could  to  continue  the  option 
given  to  the  plaintiff  until  the  next  Monday,  October  3, 
1892;  but  on  said  3d  day  of  October,  without  notice  to  the 
plaintiff,  and  without  declaring  any  forfeiture  of  the  con- 
tract, the  said  corporation,  with  the  assent  of  Jefferson, 
sold  and  conveyed  the  said  land  to  the  said  Bohman  and 
Vou  86—35 
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Kroeger,  the  same  persons  whom  the  plaintiff  procured  to 
purchase  the  same,  at  the  same  price  and  on  the  same  terms 
fixed  in  said  negotiations  on  October  I,  1892. 

The  plaintiff  demands  judgment  for  the  $250  he  paid 
down  to  said  Jefferson,  and  the  $1,000  for  his  said  services. 

1.  It  is  perfectly  clear  that  the  corporation  defendant  is 
not  connected  in  any  way  with  this  cause  of  action.  It 
was  the  defendant  Jefferson  who  agreed  to  pay  the  plaint- 
iff $1,000,  and  his  labor  and  services  in  procuring  a  pur- 
chaser were  rendered  for  the  said  Jefferson;  It  is  not 
alleged  that  they  were  rendered  for  the  corporation,  or 
that  the  corporation  ever  employed  the  plaintiff  to  per- 
form such  services,  or  agreed  to  pay  him  for  the  same.  The 
$250  was  paid  by  the  plaintiff  to  the  said  Jefferson,  and 
not  to  the  corporation. 

2.  The  option  was  not  continued  until  October  3,  1892, 
and  it  expired  on  the  1st  day  of  October,  and  the  negotia- 
tions were  not  concluded  or  the  sale  made  on  that  day. 
The  plaintiff  alleges  only  that  he  was  led  to  believe  that  no 
forfeiture  would  be  insisted  upon,  and  he  was  led  so  to  be- 
lieve by  the  prolongation  of  the  negotiations  until  the  even- 
ing of  October  1, 1892.  This  was  not  sufficient  ground  for 
such  a  belief.  But  this  was  immaterial.  The  fact  remains 
that  the  option  was  not  continued  after  that  evening.  The 
president  of  the  corporation  informed  the  plaintiff  that  he 
would  do  what  he  could  to  continue  the  option  until  Octo- 
ber 3d,  but  it  is  not  alleged  that  he  ever  did  anything  to 
that  effect.  No  actual  forfeiture  of  the  contract  was  nec- 
essary. It  was  a  mere  option,  and  it  expired  by  its  own 
limitation  on  October  1,  1892,  and  it  was  not  continued  or 
renewed.  The  plaintiff's  rights  under  the  contract  were  at 
an  end,  and  he  cannot,  therefore,  sue  on  the  same. 

3.  The  option  to  the  plaintiff  was  to  buy  the  land,  and 
not  to  sell  it. 

The  complaint  fails  to  state  a  cause  of  action  against  the 
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corporation,  and  the  dem^arrer  ought  to  have  been  sus- 
tained. 

By  the  Court — The  order  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  sustain 
.the  demurrer. 

As  to  rights  conferred  by  a  " refusal"  or  "option,*'  see  note  to  Litz  v, 
Oooeling,  (Ky.)  21 1*  R  A.  127.— Rep, 


Spitz  and  another,  Respondents,  vs.  Mohr  and  others,  Ap- 
pellants. 

November  7  —  November  t8, 189S. 

Attachment:  Demand  not  yet  due:  Affidavit 

1.  V7here  the  affidavit  for  an  attachment  upon  a  demand  not  yet  due 
states,  as  required  by  statute,  that  the  debt  is  to  become  due^  the 
writ  is  not  invalidated  by  an  unnecessary  recital  therein  to  the 
effect  that  it  "appears  from  said  affidavit  that  the  whole  amount 
dtie  the  said  plaintiffs"  is  a  certain  sum. 

2l  The  affidavit  for  an  attachment,  made  by  one  of  the  plaintiffs,  states 
that  the  defendants  (naming  them)  are  indebted  to  the  plaintiffs,  etc., 
and  that  the  affiant  has  g:ood  reason  to  believe,  etc.,  **  that  the  par- 
ties aforesaid  have  assigned,"  etc.,  their  property  with  intent  to 
defraud  their  creditor&  Held,  that  "the  parties  aforesaid  "  refers 
to  the  defendants  6])ecifically  named,  and  that  the  affidavit  is  a 
sufficient  compliance  with  the  statute  requiring  it  to  state  "  that 
the  defendants  have  assigned,"  etc. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

At  the  times  herein  mentioned,  the  plaintiffs  were  copart- 
ners doing  business  in  Chicago  under  the  firm  name  of 
Spitz,  Landauer  &  Co.,  and  tha  defendants  were  copartners 
doing  business  in  Milwaukee  under  the  firm  name  of  G. 
Mohr  &  Co.  On  March  28,  1893,  this  action  was  com- 
menced to  recover  the  amount  secured  by  four  certain  prom- 
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issory  notes,  amounting  in  the  aggregate  to  $2,100,  each 
of  which  was  to  become  due  thereafter.  At  the  time  of 
commencing  the  action  one  of  the  plaintiifs  made  an  affida- 
vit, which,  after  entitling  the  same,  is  as  follows: 

^^Hermcm  La/ndauer^  being  duly  sworn,  says  he  is  one  of 
the  above-named  plaintiffs  and  makes  this  affidavit  on  their 
behalf;  that  the  above-named  defendants,  G.  Mohr^  C.  V. 
EUer^  and  R.  Heina^  are  indebted  to  the  plaintiffs  in  a  sum 
exceeding  $50, —  that  is  to  say,  in  the  sum  of  $2,100  over 
and  above  all  legal  setoffs, —  and  that  the  same  is  to  hecome 
due  upon  express  contract ;  and  this  deponent  further  says 
that  he  has  good  reason  to  believe,  and  verily  does  believe, 
that  the  parties  aforesaid  have  assigned,  conveyed,  disposed 
of,  or  concealed,  or  are  about  to  assign,  convey,  dispose  of, 
or  conceal,  their  property,  or  some  part  thereof,  with  inten- 
tion to  defraud  their  creditors." 

Such  affidavit  was  accompanied  by  the  requisite  under- 
taking in  three  times  the  amount  named  in  the  affidavit,  to 
wit^  $6,300,  conditioned  as  required ;  and  a  writ  of  attach- 
ment was  thereupon  issued  in  the  form  prescribed  by  sec. 
2730,  K  S.,  reciting  that  it  "  appears  from  said  affidavit 
that  the  whole  amount  due  the  said  plaintiffs  is  the  sum 
of  $2,100,  with  interest,"  and  commanding  the  sheriff  to 
"  attach  and  safely  keep  all  the  property  of  the  said  defend- 
ants in  your  county,  or.  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  plaintiffs'  demand,  together  with  the 
costs  and  expenses,  as  a  security  for  the  satisfaction  of  such 
judgment  as  the  plaintiffs  may  recover  in  said  action."  By 
virtue  thereof  the  sheriff  did,  March  28,  1893,  seize  the 
stock  of  goods  of  the  defendants  in  Milwaukee,  subject  to 
a  prior  attachment. 

Upon  the  records,  pleadings,  and  proceedings  in  the  ac- 
tion, and  upon  the  affidavit,  undertaking,  and  writ  of  at- 
tachment served  therein,  and  the  levy  made  thereunder, 
the  defendants  moved  the  court,  April  22,  1893,  to  dismi^ 
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the  attax5hinent  and  the  levy  made  theroander,  and  to  dis- 
solve and  vacate  all  proceedings  had  in  this  action,  or  for 
sach  other  or  further  order  in  the  premises  as  the  court 
should  be  pleased  to  grant,  together  with  the  costs  of  mo- 
tion, for  six  several  reasons  stated'  in  the  notice  of  such 
motion.  Upon  the  hearing  of  said  motion,  and  on  April  29, 
1893,  it  was  overruled,  with  $10  costs.  From  that  order 
the  defendants  appeal. 

For  the  appellants  there  was  a  brief  hy  Bloodgoody  Blood- 
good  (&  Kemper^  and  oral  argument  by  J.  B,  Kemper.  As 
to  the  strictness  with  which  the  statute  must  be  followed 
in  cases  of  this  kind,  they  cited  Miller  v.  Munson^  34  Wis. 
580 ;  Oowan  v.  Henderson^  55  id.  341 ;  Streisaguth  v.  Reigelr 
man,  75  id.  212;  Bradley  v.  Croft,  19  Fed.  Rep.  295;  Bum- 
side  V.  Davis,  65  Mich.  74;  Goodyear  li.  Co,  v.  Knapp,  61 
Wis.  103. 

Charles  Friend,  for  the  respondents. 

Cassoday,  J.  The  demand  upon  which  this  suit  is  brought 
was  not  due  at  the  time  of  the  commencement  of  this  ac- 
tion. An  attachment  in  such  case  is  authorized*  upon  the 
ground  mentioned  in  the  affidavit  set  forth  in  the  forego- 
ing statement.  S.  n&  B.  Atm.'  Stats,  iwc.  2731,  subd.  2; 
Laws  of  1880,  ch.  233,  256;  I^ws  of  1885,  ch.  39.  The 
same  proceedings  are  to  be  had  in  such  case  and  the  same 
affidavit  is  required  as  in  actions  upon  matured  demands, 
except  th^rt  the  statute  requires  the  affidavit  to  ^'  state  that 
the  debt  is  to  hecome  due."  S.  &  B.  Ann.  Stats,  sec.  2731. 
The  affidavit  in  the  case  at  bar  did  so  state.  True,  the  writ 
unnecessarily  recites  that  "  it  further  appears  from  said  affi- 
davit that  the  whole  amount  d^te  the  said  plaintiffs  is  the 
sum  of  $2,100,"  etc.;  but  the  affidavit  was  attached  to  the 
writ,  and  both  were  served  upon  the  defendants  at  the  same 
time,  so  that  they  were  thereby  informed  that  the  word 
"  due "  was  not  used  in  the  writ  in  the  sense  of  the  debt 
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being  then  mature  and  payable,  but  rather  in  the  sense  of 
.liability  or  indebtedness, —  that  the  same  was  then  owing 
to  the  plaintiffs.  In  other  words,  the  inaccuracy  in  the  use 
of  the  word  in  the  writ  corrected  itself  by  asserting  that 
it  so  appeared  from  the  affidavit.  Besides,  the  statute  does 
not  require  the  writ  to  state  whether  the  indebtedness  is 
due  or  to  become  due.  R.  S.  sec.  2730.  It  is  the  affidavit 
that  gives  the  jurisdiction ;  and  that,  as  already  observed, 
truly  stated  that  the  indebtedness  was  "  to  become  due." 

It  is,  moreover,  contended  that  the  affidavit  is  fatally  de- 
fective in  stating  "  that  the  parties  aforesaid  have  assigned," 
etc.,  instead  of  stating,  in  the  language  of  the  statute,  "  that 
the  defendants  have  assigned,"  etc.  R  S.  sec.  2731.  It  is 
claimed,  in  effect,  that  "the  parties  aforesaid"  may  refer 
to  the  plaintiffs  alone,  or  to  the  plaintiffs  and  defendants 
together,  or  possibly  to  the  defendants  alooe;  and  hence 
that  it  is  so  indefinite  and  uncertain  that  perjury  cannot  be 
predicated  upon  the  affidavit.  But  we  are  constrained  to 
hold  that  "the  parties  aforesaid,"  as  used  in  the  affidavit, 
when  fairly  construed,  necessarily  refers  to  the  three  de- 
fendants 'therein  specifically  named.  They  are  the  only 
persons  whose  names  are  given  in  the  body  of  the  affidavit, 
and  they  are  so  given  before  the  words  quoted.  Under  the 
statute  as  it  now  stands  the  affidavit  is  amendable  "at  any 
time  before  the  trial."  Laws  of  1883,  ch.  249 ;  S.  &  B.  Ann. 
Stats,  sec.  2731a.  This  being  so,  it  should,  at  least,  be 
fairly  construed.  By  such  construction  it  has  meaning  and 
significance.  The  sharp,  technical  construction  sought  to 
be  applied  to  it  would  make  it  without  meaning  and  even 
ridiculous. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 
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BoND)  Appellant,  vs.  Neuschwandek,  Garnishee,  Respond- 
ent. 

November  8 — November  28^  189S, 

Vacating  Judgment  bjf  default  against  insane  garnisJiee, 

1.  Judgment  by^  default  having  been  rendered  against  a  garnishee  who 
was  insane  when  the  summons  was  served  upon  her,  it  was  proper, 
under  sea  2882,  R  a,  upon  that  fact  being  made  to  appear,  to  open^ 
the  default  and  allow  her  to  answer. 

2l  The  property  claimed  to  be  in  the  hands  of  such  garnishee  being 
real  estate  which,  she  being  insane,  could  only  be  transferred  by 
authority  of  court,  plaintiff  was  not  prejudiced  by  an  order  vacat- 
ing the  judgment  absolutely  instead  of  allowing  it  to  stand  as 
security  to  him  pending  Uie  determination  of  the  issue. 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

The  appeal  is  from  two  orders.  On  September  24, 1892, 
the  plaintiff  obtained  judgment  by  detault  against  Nicho- 
las Neuschwander,  the  principal  defendant,  for  $6,854.34, 
and  on  October  1,  1892,  judgment  by  default  was  rendered 
against  Appolonia  Neuschwander^  his  wife,  as  garnishee, 
for  the  amount  of  the  principal  judgment  and  costs.  In 
March,  1893,  a  petition  was  tiled  on  behalf  of  the  gar- 
nishee defendant,  signed  and  verified  by  her  husband,  the 
main  defendant,  asking  to  have  the  judgment  against  the 
garnishee  opened  and  vacated  on  the  ground  that  the  gar- 
nishee was  insane  at  the  time  of  the  service  of  the  process 
upon  her.  This  petition  was  not  entertained  by  the  court, 
because  no  guardian  ad  litem  had  been  appointed  for  the 
garnishee.  Afterwards,  the  husband,  Nicholas  Neuschwan 
der,  was  appointed  such  guardian  ad  litem^  and  filed  a  new 
petition  in  that  capacity,  praying  for  the  opening  of  the  judg- 
ment and  the  setting  aside  of  the  service  of  the  summons. 
This  petition  alleged  positively  the  insanity  of  the  gar- 
nishee for  more  than  three  vears.    It  also  contained  an  affi- 
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davit  of  merits  and  a  denial  of  any  liability  as  garnishee 
at  the  time  of  the  service  of  the  summons,  substantially  as 
required  by  sec.  2759,  R  S.  Accompanying  this  petition 
was  a  physician^s  certificate  that  the  garnishee  was  insane, 
and  an  affidavit  by  one  Laudon  that  he  had  been  well  ac- 
quainted with  the  garnishee  for  three  years,  and  that  she 
had  been  insane  for  all  that  time.  Upon  hearing  this  pe- 
tition the  court  made  an  order,  April  17,  1893,  vacating 
and  setting  aside  the  judgment  against  the  garnishee.  The 
plaintiff  thereafter  moved  the  court  to  vacate  the  order  of 
April  17th,  and  in  lieu  thereof  make  an  order  stating,  as 
the  reason  for  vacating  the  judgment,  the  fact  that  the 
garnishee  defendant  was  a  married  woman.  This  the  court 
refused,  but  amended  the  order  of  April  17th  by  inserting 
at  the  end  thereof:  ^^ And  said  garnishee  defendant  is  al- 
lowed to  answer  and  defend  in  this  action."  A  second  mo- 
tion was  m^de  by  plaintiflf  to  vacate  the  order  of  April 
17th.  On  this  motion  a  number  of  affidavits  were  filed  on 
behalf  of  the  garnishee  defendant,  conclusively  showing 
her  insanity  for  more  than  a  year  previous  to  the  motion. 
The  motion  to  vacate  was  denied  May  20,  1893,  and  from 
the  orders  of  April  17th  and  May  20th  the  plaintiff  appeals. 

A.  J.  Eiraerman/ii^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Austin  cfe  nam- 
iUoUy  and  oral  argument  by  C.  H.  Hamilton. 

WiNSLow,  J.  The  court  was  entirely  right  in  opening 
the  default  and  allowing  the  garnishee  defendant  to  answer. 
Such  a  course  was  the  only  proper  one  when  it  appeared, 
as  it  did  without  dispute,  that  the  garnishee  was  insane 
when  the  summons  was  serv'ed  upon  her.  R.  S.  sec.  2832;  * 
Gerster  v.  Ililberty  38  Wis.  609.    The  verified  petition  con- 

1 R  S.  sec.  2882,  provides  that  the  court  may  relieve  a  party  from  a 
judgment  against  him  through  his  mistake,  surprise,  or  excusable  neg- 
lect—REP. 
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tained  an  affidavit  of  merits  as  well  as  a  sworn  denial  of  all 
liability,  substantially  sufficient  as  an  answer  under  sec. 
2759,  R  S.,  so  all  the  technical  requirements  necessary  to 
authorize  the  court  to  open  the  default  were  complied  with. 

It  is  true  that  the  court  went  further  than  would  be  jus- 
tified in  an  ordinary  case  of  opening  a  judgment  and  allow- 
ing a  defense  to  be  made.  Ordinarily,  the  default  should 
be  set  aside  and  the  judgment  should  be  allowed  to  stand 
as  security  to  the  adverse  party,  pending  the  determination 
of  the  issue;  but  in  this  case,  it  appearing  that  the  prop- 
erty claimed  to  be  in  the  hands  of  the  garnishee  is  real 
estate,  and  she  being  insane,  so  that  a  transfer  thereof 
could  only  be  made  by  authority  of  court,  it  does  not  ap- 
pear that  the  plaintiff  is  prejudiced  by  the  absolute  vacating 
of  the  judgment. 

No  other  points  require  notice. 

By  the  Court. —  Orders  affirmed. 


WiLUAMSON,  Respondent,   vs.   The   Michigan    Fibk    and 
Mamnb  Insurance  Company,  Appellant. 

November  8  —  November  28, 1898. 

Insurance  against  fire:  Loss  payable  to  mortgagee:  Assignment  of  pol- 
itry:  Who  may  maintain  action? 

A  provision  in  a  policy  of  iDsurance  against  fire  that  the  loss,  if  any, 
shall  be  payable  first  to  a  mortgagee  or  his  assigns  as  his  interest 
may  appear,  does  not  operate  as  an  assignment  of  tlie  policy, 
whether  the  mortgage  debt  be  greater  or  less  than  amount  of  the 
insurance ;  and  in  case  of  a  loss  an  action  on  tlie  policy  must  be 
brought  in  the  name  of  the  insured,  though  the  mortgagee,  in  re- 
spect to  his  interest,  may  be  joined  as  a  coplaintiff. 

APPEAL  from  the  County  Court  of  Winnebago  County. 

',  This  action  was  brought  to  recover  a  loss  which  occurred 

under  a  policy  of  insurance  issued  by  the  defendant,  April 
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7,  1891,  to  the  estate  of  Jennie  Stillwell.  On.  the  2d  day  of 
August,  1883,  Jennie  Stillwell  was  the  owner  of  the  prop- 
erty insured,  and  on  that  day  executed  and  delivered  a  note 
and  mortgage  securing  the  same  on  the  premises  in  question 
to  Jennie  Perkins  for  $500,  no  part  of  which  has  been  paid ; 
and  on  the  4th  day  of  April,  1891,  the  plaintiff  became  the 
owner  of  tHis  note  and  mortgage.  Prior  to  the  date  of  the 
policy,  Jennie  Stillwell,  the  mortgagor,  died,  leaving  one 
child,  Jennie  Stillwell,  her  sole  heir  at  law  and  the  owner 
of  the  premises.  No  administrator  has  ever  been  appointed 
on  the  estate  of  said  Jennie  Stillwell,  deceased,  but  on  the 
7th  day  of  April,  1891,  the  said  policy  of  insurance  was 
issued  by  the  defendant  company  to  "the  estate  of  Jennie 
Stillwell,"  whereby  it  is  claimed  that  the  defendant  did  in- 
sure said  estate  of  Jennie  Stillwell,  for  the  period  therein 
stated,  against  loss  or  damage  by  fire,  in  the  sum  and  to  the 
amount  of  $400,  on  the  one-story,  frame,  shingle-roof  build- 
ing, occupied  as  a  dwelling  house  and  millinery  store,  on  lot 
23,  block  4,  etc.,  in  Neenah,  Wis.,  "  loss,  if  any,  first  payable 
-to  Jennie  Perkins  or  assigns,  as  her  mortgage  interest  may 
appear." 

Plaintiff  alleged  in  his  complaint  that  as  mortgagor,  from 
and  since  the  4th* day  of  April,  1891,  he  had  an  interest  in 
the  property  so  insured  in  an  amount  exceeding  said  insur- 
ance, to  wit,  in  the  sum  of  $500.  The  property  thus  insured 
was  entirely  destroyed  by  fire  November  18, 1891,  and  the 
plaintiff  brings  this  action  for  the  recovery  of  the  sum 
named  in  the  policy.  The  defendant,  in  its  answer,  alleged, 
among  other  things,  that  the  plaintiff  had  not  at  the  time 
of  the  loss,  nor  at  any  time  since,  any  title  to  or  interest  in 
the  property  in  question,  except  jointly  and  individually 
with  one  Jennie  Stillwell ;  that  she  was  the  owner  in  fee 
thereof,  and  that  she  had  an  interest  in  the  property,  the 
subject  of  the  action,  jointly  with  the  plaintiff;  and  that 
she  is  still  living  and  the  heir  at  law  of  Jennie  Stillwell, 
deceased. 
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Upon  trial  before  the  court  without  a  jury,  the  court  held 
that  the  plaintiff  had  a  right,  upon  these  facts,  to  recover 
in  his  own  name,  and  gave  judgment  accordingly,  from 
which  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Eaton  <k  WeeJ^ 
and  oral  argument  by  H,  I,  Weed. 

For  the  respondent  there  was  a  brief  by  ThoDipsons^  liar- 
ahaw  db  Davidson^  and  oral  argument  by  J,  C.  Thompson, 
To  the  point  that  the  mortgage  debt  being  greater  than  the 
amount  of  the  insurance,  the  plaintiff  might  maintain  the 
action  alone  in  his  own  name,  they  cited  Ilammel  v.  Qmen 
Ina.  Co.  50  Wis.  240;  Appleton  Iron  Co.  v.  Brit.  Am. 
Ass.  Co.  46  id.  23 ;  3faxoy  v.  N.  II.  F.  Ins.  Co,  55  N.  W.  Rep. 
(Minn.),  1130;  III.  Mut.  F.  Ins.  Co.  v.  Fix,  53  111.  151;  Weed 
V.  L.  <&  L.  F.  Ins.  Co.  116  K  Y.  106;  N.  W.  Mut  L.  Ins. 
Co.  V.  German  F.  Ins.  Co.  40  Wis.  446;  Armstrong  v.  Ag- 
^icultural  Ins.  Co.  56  Hun,  399 ;  IIcUl  v.  Fire  Asso.  64  N.  H. 
405 ;  Crisman  v.  State  Ins.  Co.  16  Oreg.  285 ;  Grosvenor  v. 
Atlantic  F  Ins.  Co.  17  K  Y.  391 ;  May,  Ins.  sec.  449 :  Eim- 
ball  V.  Nm/es,  17  Wis.  696;  GUlett  v.  Z.dsZ.d;  G.  Ins.  Co. 
73  Wis.  203. 

PiNNKT,  J.  The  plaintiff  could  not  maintain  an  action 
upon  the  policy  in  question  as  sole  plaintiff.  The  legal 
right  of  action  was  in  the  insured,  and  the  provision  in  the 
policy,  "  loss,  if  any,  first  payable  to  Jennie  Perkins  or  as- 
signs, as  her  mortgage  interest  may  appear,"  operated  only 
as  a  conditional  appointment  or  order  to  pay  so  much  of 
the  proceeds  of  the  policy  as  might  be  equal  to  the  amount 
due  on  the  mortgage  at  the  time  of,  and  in  the  event  of,  a 
loss  under  it.  It  was  not  operative  inprcesentiy  and  the  in- 
sured was  still  the  owner  of  the  policy.  If  the  mortgage 
was  paid  before  any  loss  occurred  it  could  not  become 
effective.  These  considerations  serve  to  show  that,  whether 
the  mortgage  debt  be  greater  or  less  than  the  amount  of 
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the  policy  when  written,  such  a  provision  in  favor  of  a  mort- 
gagee does  not  operate  as  an  assignment  of  the  policy.  It 
is  still  the  owner  of  the  premises  who  is  insured,  and  the 
contract  of  the  company  is  with  him  alone,  and  the  con- 
tinued validity  of  the  policy  is  dependent  upon  the  per- 
formance by  him  of  the  conditions  embraced  in  it.  It  is 
not  the  interest  of  the  mortgagee  in  the  premises  that  is 
insured;  and  it' seems  clear,  therefore,  that  an  action  for 
the  recovery  of  the  money  in  case  of  loss  must  be  brought 
in  the  name  of  the  insured,  but  that  the  mortgagee,  in  re- 
spect to  his  interest,  may  be  joined  with  him  as  a  coplaintiff. 
The  recent  cases  of  Hodgson  v.  German  Ina,  Co.^  (mte^  p.  323, 
and  Chandoa  v.  American  F.  Ins.  Co.  84  Wis.  184,  are  de- 
cisive of  the  question  involved.  2  Wood,  Ins.  1122;  Martin 
V.  Franklin  F.  Ins.  Co.  38  N.  J.  Law,  140;  Hartford  F.  Ins. 
Co.  V.  Davenporty  37  Mich.  613 ;  Warbasse  v.  Sussex  Co.  Mut. 
Ins.  Co.  42  N.  J.  LaWj  206, —  may  be  referred  to  in  addition 
to  the  authorities  cited  in  these  cases. 

It  is  not  the  interest  of  the  mortgagee  that  is  insured, 
but  the  interest  of  the  mortgagor;  and  it  seems  illogical 
to  say  that  whether  such  an  appointment  will  operate  as 
an  assignment  of  the  policy,  if  it  can  so  operate  at  all,  is 
dependent  upon  whether  the  sum  due  on  the  mortgage 
is  greater  or  less  than  the  amount  of  the  loss.  The  com- 
pany says,  in  substance,  to  the  insured:  ^^In  consideration 
of  the  stipulated  premium,  we  insure  you  against  loss  by 
fire  on  the  property  described,  in  the  sum  of  $400;  and  at 
your  request,  in  case  a  loss  occurs,  we  will  pay  it  to  J.  P., 
to  the  extent  that  any  sum  may  then  remain  due  on  his 
mortgage."  This  is  clearly  not  an  assignment  of  the  pol- 
icy so  that  in  case  of  loss  the  mortgagee  alone  may  sue 
and  recover  for  it.  It  is  no  more  than  a  conditional  ap- 
pointjnent  or  agreement  for  the  future  appropriation  of  all 
or  a  part  of  the  moneys  that  may  become  due  under  the 
policy,  according  to  future  events,  depending  for  its  opera- 
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tion  upon  an  actaal  loss  and  something  remaining  due  on 
the  mortgage.  The  case  is  not  one  of  a  defect  of  parties, 
but  of  a  want  of  sufl9cient  interest  in  the  plaintiff  to  enable 
him  to  recover.  The  judgment  of  the  county  court  is  erro- 
neous and  must  be  reversed. 

By  the  Court. —  The  judgment  of  the  county  court  of 
Winnebago  county  is  reversed,  and  the  cause  remanded  for 
a  new  trial  and  with  directions  that  the  insured  be  proi> 
erly  made  a  party  to  the  action. 


Paine  Lumber  Company  (Limited),   Kespondent,   vs.   The 
City  of  Oshkosh,  Appellant. 

November  8  —  November  S8, 189S, 

Municipal  corporations:  Opening  street:  Temporary  injunction:  Discre- 
tion: Appeal 

A  temporary  injunction  granted  in  an  action  to  restrain  a  city  from 
opening  a  street  which  for  more  than  thirty  years  it  has  allowed 
the  plaintiff  and  its  grantors  to  occupy  to  the  exclusion  of  the  pub- 
lic, will  not  be  disturbed  on  appeal  where  it  is  not  shown  that,  if 
allowed  to  stand,  it  will  result  in  any  special  harm  to  the  city  or 
any  citizen. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

On  a  replat  of  the  city  of  OshJcosh^  made  in  1859,  the 
tract  of  land  in  the  Fifth  ward  between  West  Algoma, 
High,  James,  and  Pearl  streets  is  platted  as  blocks  119  and 
122,  and  between  these  blocks,  extending  from  High  to 
Pearl  street,  is  platted  as  Henry  street,  sixty  feet  wide, 
which  has  never  been  opened  to  public  use.  Both  of  these 
blocks  are  owned,  and,  together  with  Henry  street,  have 
been  occupied,  by  the  plaintiff  company  and  its  grantors 
more  than  thirty  years  with  buildings  and  as  a  lumber 
yard.    In  August,  1890,  the  mayor  and  common  council  of 
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Oshkoah  passed  a  resolution  directing  the  city  attorney  to 
institute  proceedings  to  open  Henry  street  between  said 
blocks  and  beyond  to  public  use  as  a  street.  Thereupon 
plaintiff  commenced  this  action  in  equity  to  restrain  the 
city  from  thus  opening  Henry  street  between  High  £^nd 
Pearl  streets.  The  complaint  alleges  the  above  facts  and 
others  which  it  is  claimed  show  an  abandonment  of  Henry 
street  by  the  city.  It  also  sets  out  several  general  statutes 
concerning  highways  in  support  of  its  claim  of  abandon- 
ment, and  alleges  that  such  statutes  are  in  force  in  defend- 
ant city.  •  The  city  answered  to  the  merits. 

On  notice  and  order  to  show  cause,  and  after  arguments 
by  counsel  for  both  parties,  thfe  court,  on  the  pleadings 
alone,  granted  an  injunction  restraining  the  city  from  open- 
ing the  street  between  said  blocks  during  the  pendency  of 
the  action.     The  city  appeals  from  such  order. 

11.  L  Weedj  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Felker^  Stewart 
<&  Felker^  and  ofal  argument  by  (7.  IF.  Felker,  To  the  point 
that  the  appellate  court  will  not,  in  a  case  like  this,  review 
the  discretion  of  the  court  below  upon  conflicting  facts  set 
forth  in  the  pleadings  or  affidavits,  they  cited  2  High,  Inj. 
sec.  1696;  Strasser  v,  Jifoonelis,  108  N.  Y.  611;  Sdchow  v. 
Bakery  93  id.  59;  Ileisa  v.  Vosherg^  69  Wis.  532,  539;  HiU 
V.  Lockwood^  62  id.  507. 

Lyon,  C.  J.  This  appeal  is  from  an  order  granting  a 
temporary  injunction,  the  granting  of  which  is  largely 
within  the  discretion  of  the  court.  The  city  has  remained 
quiet  for  more  than  thirty  years,  and  has  allowed  plaintiff 
and  its  grantors  to  occupy  the  locus  in  quo  during  all  that 
time  to  the  exclusion  of  the  public.  Nothing  appears  in 
the  pleadings  showing  any  change  of  circumstances,  or 
that  the  city  or  any  citizen  of  the  state  will  be  specially 
injured  if  the  injunction  be  allowed  to  stand  until  the  hear- 
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ing.  Under  these  circumstances  we  do  not  feel  called  upon 
to  determine  the  merits  of  this  controversy  on  the  present 
appeal.  That  can  best  be  done  after  the  testimony  has 
been  taken,  and  on  the  final  hearing.  All  we  now  deter- 
mine is :  It  is  not  made  to  appear  that  the  order  appealed 
from,  if  allowed  to  stand,  will  result  in  any  special  harm 
to  the  city  or  any  citizen  of  the  state.  All  other  questions 
are  reserved.  We  aflBrm  the  order  for  the  reason  stated, 
but  without  prejudice  to  the  right  of  the  city,  on  a  proper 
showing,  to  move  the  circuit  court  to  vacate  the  preliminary 
injunction,  and  to  appeal  from  an  order  .(if  one  be  made) 
denying  such  motion. 
By  the  Court, —  Order  affirmed. 


Gaynor,  Respondent,  vs.  Blewett,  imp.,  Appellant, 

November  8  —  November  28, 1898, 

Mortgages:  Foreclosure:  Order  for^  judgment  for  deficiency:  Appeal- 
Married  women, 

1.  That  part  of  a  jadgmeDt  of  foreclosure  which  orders  a  personal  judg- 

ment for  any  deficiency  after  sale  of  the  mortgaged  premises,  is  ap- 
pealableii 

2.  Although  a  married  woman  joined  with  her  husband  in  executing  a 

note  and  mortgage,  there  should  be  no  judgment  against  her  for 
any  deficiency  on  foreclosure  of  the  mortgage,  unless  she  signed  the 
note  on  account  of  her  separate  property  or  to  charge  the  same. 

APPEAL  from  the  Circuit  Court  for  Winnehago  County. 

Action  to  foreclose  a  mortgage.  The  facts  are  stated  in 
the  opinion. 

Maurice  McKenna^  for  the  appellant,  to  the  point  that 
judgment  against  the  appellant  for  a  deficiency  would  not 
be  proper,  cited  Brown  v,  Kennicottj  30  111.  App.  89  j  Mack 
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V.  Austin,  29  Hun,  634;  McKeonv,  Ilagan,  18  id.  65;  Life 
Aaso.  of  Am.  v.  Lender,  19  Alb.  La\v  J.  399;  Manhattan 
Z.  Ins,  Co.  "0.  Glover,  14  Hun,  153;  Emmeti  v.  Yandes,  60 
Ind.  548;  Avery  v.  Vansickle,  35  Ohio  St.  270;  Munson  v. 
Dyeti,  56  How.  Pr.  333;  Ileburn  v.  Warner,  112  Mass.  271 ; 
Kitchell  V.  Mttdgett,  37  Mich.  81;  1  Black,  Judgm.  sec.  119, 
and  notes  21,  28;  Gould  v.  McFall,  111  Pa.  St.  ^^\  Jones  v. 
Merritt,  23  Hun,  184;  Mack  v.  Austin,  95  N.  Y.  513. 
Geo.  E.  Sutherland,  for  the  respondent. 

Oeton,  J.  This  is  an  appeal  by  Margaret  R.  Bleioett 
from  the  judgment  of  foreclosure  against  Edmund  Blewett 
and  herself,  to  reverse  that  part  of  the  same  which  orders 
a  personal  judgment  against  her  for  any  deficiency.  The 
said  Margarets  the  appellant,  set  up  in  her  answer  that  at 
the  time  she  joined  with  the  said  Edmund  Blewett  in  the 
execution  of  said  note  and  mortgage  she  was  a  married 
woman  and  the  wife  of  said  Edmund  Blewett,  and  the 
plaintiflP  admitted  the  same.  There  is  no  allegation  in  the 
complaint  that  she  signed  said  note  on  account  of  her  sep- 
arate property  or  estate,  or  ip  charge  the  same,  or  that  she 
had  any  separate  estate.  The  plaintiff,  however,  asks  in 
her  complaint  that  such  an  order  be  made  a  part  of  the 
judgment  of  foreclosure.  The  statute  (sec.  3156,  R.  S.)  re- 
quires that  judgment  for  the  deficiency  shall  he  ordered  in 
the  original  judgment.  The  order  is  a  necessary  part  of 
the  judgment  of  foreclosure,  and  it  is  a  final  adjudication 
of  the  defendant's  common-law  liability  for  the  debt.  The 
formal  judgment  is  rendered  and  docketed  as  of  course,  on 
the  coming  in  and  confirmation  of  the  report  of  sale  show- 
ing the  amount  of  the  deficiency.  It  is  contended  by  the 
learned  counsel  of  the  respondent  that  this  part  of  the 
judgment  is  not  appealable,  and  that  the  appellant  should 
have  waited  until  the  rendition  of  the  final  judgment. 
There  appears  no  good  reason  why  the  defendant  may  not 
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-appeal  from  the  judgment,  and  try  to  get  rid  of  this  adju- 
ilication  of  her  personal  liability  for  the  debt,  before  such 
formal  judgment  is  rendered.  As  an  independent  order  it 
is  appealable,  because  it  involves  a  part  of  the  merits  of  the 
action.  E.  S.  sec.  3069.  The  case  of  Rogers  v.  Weil,  12 
Wis.  664,  is  in  point,  both  as  to  appealability  of  this  part 
of  the  judgment  and  the  error  of  it  as  against  a  married 
.woman,  as  in  this  case.  In  that  case  the  order  is  called  ^^a 
judgment  for  any  deficiency  the  sheriflf  might  report  due 
after  the  sale."  This  language  shows  that  it  was  not  the  . 
judgment  after  the  sheriff  has  reported  the  deficiency,  but 
for  the  deficiency  he  might  report  in  the  future.  It  is 
clearly  the  same  judgment  appealed  from  as  in  this  case. 
The  judgment  of  this  court  in  that  case  shows  it  even  more 
clearly,  viz. :  "  So  much  of  the  judgment  of  the  circuit  court 
-as  gives  a  personal  judgment,  etc.,  must  be  reversed,  and 
the  judgment  in  all  other  respects  is  affirmed."  It  was  also 
held  in  that  case  "  that  the  plaintiff  ought  not  to  have  a  • 
personal  judgment  against  the  wife  in  such  a  case  without 
showing  in  the  complaint  that  the  contract  signed  by  her 
related  to  her  own  separate  property  and  was  one  upon 
which  she  might  become  liable  to  a  personal  judgment."  In 
T.  T.  Uaydock  Carriage  Go.  v.  Pier^  74  Wis.  582,  it  was 
held  "  that  a  married  woman  is  liable  on  her  personal  con- 
tracts only  when  they  relate  to  her  individual  and  separate 
property."  In  Reinig  v.  Hechtj  58  Wis.  212,  the  appeal,  as 
here,  was  from  the  judgment  of  foreclosure  to  reverse  a 
similar  order  for  a  personal  judgment.  It  was  held  "  that 
to  justify  an  order  for  a  personal,  judgment  the  personal 
liability  of  the  defendant  must  be  shown."  Tl;ie  power  of 
a  married  woman  to  bind  herself  at  law  is  limited  to  such 
contracts  and  engagements  as  are  necessary  or  convenient 
to  the  use  and  enjoyment  of  her  separate  estate.  Fuller  <j& 
Fuller  Co.  v.  Mc Henry,  83  Wis.  573;  Todd  v,  Lee,  15  Wis. 
365;  Beard  v.  Dedolph,  29  Wis.  136.  This  principle  is  too 
Vol,  86— 26 
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well  established  by  our  own  decisions  to  be  questioned,  or 
to  look  elsewhere  for  authorities.  The  appeal  is  limited  to 
that  part  of  the  judgment  of  foreclosure  which  orders  the 
personal  judgment  against  the  appellant,  Margaret  R. 
Blewett*  That  part  of  the  judgment  is  clearly  erroneous. 
By  the  Court. —  That  part  of  the  judgment  of  foreclosure 
of  the  circuit  court  which  orders  that,  if  the  proceeds  of 
such  sale  be  insuflRcient  to  pay  the  amount  aforesaid,  a  per- 
sonal judgment  be  rendered  against  the  defendant  Mar- 
garet R.  Blewett  for  the  amount  of  such  deficiency  upon 
the  filing  and  confirmation  of  the  sheriffs  report  of  the 
sale,  is  reversed,  and  the  judgment  otherwise  is  affirmed, 
and  the  case  remanded  for  further  proceedings. 


BouBGEOis,  Appellant,  vs.  The  Mutual  Fire  Insubanoe  Com- 
pany OP  Maeshfield,  Yosd  du  Lao  County,  Wisconsin, 
Bespondent. 

November  8  —  November  iS8, 189S. 
Insurance  against  fire:  Agency:  Waiver  of  conditions, 

1.  Plaintiff  applied  to  defendant's  agent  for  insurance  and  truly  stated 

the  amount  of  an  incumbrance  on  his  property.  At  the  instance 
of  the  agent  the  defendant's  secretary,  who  was  present  and  who 
afterwards  countersigned  the  policy,  wrote  out  the  application,  but 
falsely  stated  therein  that  the  incumbrance  was  for  a  smaller 
amount  Held,  a  waiver  of  a  condition  in  the  policy  avoiding  it 
in  case  of  any  false  statement  as  to  incumbrances. 

2,  Under  sec.  1977,  R.  S.,  an  insurance  company  which  has  issued  a 

policy  upon  an  application  taken  by  an  agent  cannot  disclaim  his 
agency  in  the  doing  of  anything  necessarily  implied  in  the  taking 
and  forwarding  of  such  application. 
8.  Where  the  authority  of  a  local  agent  is  limited  to  taking  applimtions 
and  receiving  premiums,  his  agency  as  to  a  particular  policy  ceases 
as  soon  as  the  contract  is  complete,  and  he  has  no  power  thereafter 
to  waive  any  of  the  conditions  of  the  policy. 
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4.  One  who  becomes  a  member  of  a  mutual  fire  insurance  company  by 
accepting  a  policy  therein  takes  it  subject  to  all  the  conditions  and 
limitations  contained  therein  and  in  the  charter  and  by-laws,  and 
in  the  absence  of  fraud  or  mistake  is  conclusively  presumed  to 
know  their  contents. 

APPEAL  from  the  Circuit  Court  for  Fondd/u  Lac  County. 

The  complainfc  alleges,  in  effect,  that  in  June,  1891,  for  a 
valuable  consideration  paid,  the  plaintiff  procured  a  policy 
of  insurance  in  the  defendant  company  against  loss  or  dam- 
age, to  the  amount  of  $3,000,  of  which  $2,000  was  on  his 
dwelling  house,  including  foundation  and  cellar  walls,  $400 
on  his  bam,  $300  on  his  granary  and  stable  therein,  and 
$300  on  live  stock,  which  policy  was  for  the  term  of  five 
years,  from  June  4,  1891,  to  June  4, 1896 ;  that  the  plaintiff 
performed  all  the  conditions  on  his  part  to  be  performed  j 
that  in  the  night  of  February  8  and  9, 1892,  the  said  dwell- 
ing house  was  totally  destroyed  by  fire,  for  which  he  prays 
judgment  for  $2,000  and  interest.  The  answer  is  to  the 
effect  that  the  defendant  was  and  is  a  mutual  insurance 
company ;  that  at  the  time  of  issuing  the  policy  in  question 
the  plaintiff  was  a  member  thereof,  and  knew  of  the  pro- 
visions of  the  charter,  by-laws,  and  policy ;  and  that,  by 
virtue  of  certain  provisions  thereof  mentioned,  the  policy 
became  wholly  forfeited  prior  to  said  fire,  and  particularly 
by  the  plaintiffs  taking  $2,000  additional  insurance  in  the 
Northwestern  National  Insurance  Company  in  October  or 
December,  1891. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
dict, to  the  effect  (1)  that  the  plaintiff's  agent,  Henry  Bour- 
geois, at  the  time  of  the  application  for  the  policy  in  the 
defendant  company,  did  inform  the  defendant's  agent, 
Pauley,  that  there  was  an  incumbrance  on  the  property  for 
$4,900 ;  (2)  that  the  plaintiffs  agent,  Henry  Bourgeois,  at 
the  time  said  application  was  made,  did  not  represent  to 
the  defendant's  agent  that  the  property  was  only  incum. 
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bered  for  $1,000 ;  (3)  that  the  plaintiflPs  dwelling  house  was 
worth,  when  the  policy  in  suit  was  issued,  $7,772 ;  (4)  that 
the  plaintiflPs  agent,  Henry  Bourgeois,  at  the  time  the  ap- 
plication for  said  policy  was  made,  did  not  represent  to  the 
defendant's  agent  that  the  plaintiflfs  dwelling  house  was 
worth  $6,000;  (5)  that  J.  M.  Pauley,  at  the  time  he  took 
the  application  for  $2,000  in  the  Northwestern  National 
Insurance  Company,  in  October  or  December,  1891,  did 
consent  to  $2,000  additional  insurance  on  the  dwelling 
house  in  Kelley's  agency  at  Sheboygan ; .  (6)  that  J.  M. 
Pauley,  at  the  time  he  took  the  application  for  a  policy  of 
insurance  in  the  Northwestern  National  Insurance  Com- 
pany, did  state  to  the  plaintiflTs  agent  that  it  was  not  nec- 
essary to  notify  insurance  companies  that  additional  insur- 
ance was  to  be  taken,  but  all  that  was  necessary  was  to 
notify  the  last  company  of  the  prior  insurance. 

The  court  denied  the  plaintiffs  motion  for  judgment  on 
such  special  verdict,  and  at  the  same  time  granted  the  de- 
fendant's application  for  judgment  thereon.  Prom  the 
judgment  entered  accordingly  the  plaintiflf  appeals. 

Maurice  McKenna^toT  the  appellant, contended,  inter  alia, 
that  under  sec.  1977,  R.  S.,  Pauley  was  the  general  agent 
of  the  defendant  and  had  authority  to  bind  the  company 
by  his  acts  of  waiver.  Schomer  v.  Hekla  F.  Ins.  Co.  60 
Wis.  576 ;  Knox  v.  Lycoming  F.  Lis.  Co.  id.  671 ;  Bosworth 
v.  Merchanti  F.  Ins.  Co.  80  id.  393;  Mathers  v.  Union  Mid. 
Ace.  Asso.  78  id.  588 ;  Zell  v.  Herman  F.  M.  Ins.  Co.  75  id. 
521;  Alexander  v.  Continental  Ins.  Co.  67  id.  422;  Body  v. 
Hartford  F.  Ins.  Co.  63  id.  157 ;  Spensley  v.  Lancashire  Im. 
Co.  54  id.  433;  Alkan  v.  New  Hampshire  Ins.  Co.  63  id. 
136.  The  company,  through  Pauley,  duly  waived  the  con- 
dition requiring  notice  of  additional  insurance  to  be  given 
to  the  secretary.  At  all  events,  having  through  its  agent 
misled  the  plaintiflf  to  his  injury,  it  is  now  estopped  from 
asserting  the  forfeiture  claimed  as  a  defense.     This  case 
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must  be  distinguished  from  those  (including  Hankins  V; 
Bockford  Lis.  Co,  70  Wis.  1)  in  which  it  is  held  that  the 
agent  cannot  waive  a  condition  in  the  policy,  after  its  de^ 
livery  to  and  acceptance  by  the  assured,  where  such  policy 
contains  an  express  provision  limiting  the  powers  of  the 
agent  to  waive  any  of  the  conditions  therein  contained. 
The  policy  in  suit  here  contains  no  such  provision. 
Edward  S.  Bragg^  for  the  respondent. 

Cassoday,  J.  The  plaintiff,  by  his  agent,  applied  to 
Pauley,  a  local  agent  of  the  defendant,  for  the  insurance  in 
question,  June  4,  1891.  The  jury  found  that  at  the  time 
of  such  application  the  plaintiflfs  agent  informed  Pauley . 
that  there  was  then  an  incumbrance  on  the  property  to  the 
amount  of  $4,900,  and  the  evidence  supports  the  finding* 
It  further  appears  from  the  evidence  that  at  the  time  of 
such  application  the  plaintiflfs  agent  requested  Pauley  to 
write  the  same;  that  the  defendant's  secretary,  Hennen, 
who  countersigned  the  policy  in  question,  being  present  at 
the  time,  at  the  instance  of  Pauley  wrote  the  application, 
and  thereupon  the  plaintiflPs  agent  signed  it;  that  it  was 
therein  falsely  stated  that  the  property  was  only  incum- 
bered to  the  amount  of  $2,000.  By  the  express  terms  of 
the  policy  such  false  statement  would  have  avoided  the 
same,  had  not  such  forfeiture  been  waived  by  the  facts 
stated.  This  court  has  repeatedly  held,  in  effect,  that  such 
action  of  Pauley  and  the  secretary;  with  the  knowledge  of 
the  existence  of  the  incumbrance  mentioned,  was  bmding 
upon  the  defendant  and  a  waiver  of  such  condition  in  the 
policy  against  such  incumbrance.  Renier  v.  Dwelling  Uouse 
Ins.  Co.  74  Wis.  94,  and  cases  there  cited.  As  there  said  : 
**  Under  our  statute,  whoever  solicits  insurance  on  behalf 
of  any  insurance  company,  or  transmits  an  application  to 
such  company,  or  a  policy  to  or  from  such  corporation,  or 
collects  or  receives  any  premium  for  insurance,  or  in  any 
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manner  aids  or  assists  in  doing  either,  or  in  transacting  any 
business  for  such  company,  most  be  deemed  and  held  to  be 
an  agent  of  such  corporation,  to  all  intents  and  purposes, 
in  each  of  the  several  things  mentioned.  Sec.  1977,  R  S.; 
Hwrikins  v.  Rockford  Ins.  Co.  70  Wis.  4."  74  Wis.  95.  The 
local  agent  here  having  been  thus  applied  to  for  such  insur- 
ance and  informed  of  such  incumbrance,  and  having  pro- 
cured the  application  to  be  written,  as  mentioned,  and  the 
defendant  having  finally  issued  the  policy  thereon,  it  cannot 
disclaim  Pauley's  agency  in  the  doing  of  anything  neces- 
sarily implied  in  the  specific  acts  thus  authorized.    Ihid. 

It  appears  from  the  findings  of  the  jury  that  in  October 
or  December,  1891,  Pauley  became  or  was  the  local  agent 
of  the  Northwestern  National  Insurance  Company,  and 
that  as  such  he  took  the  plaintiflPs  application  for  $2,000 
additional  insurance  in  the  last-named  company,  and  that 
he  then  informed  the  plaintiff  that  it  was  unnecessary  to 
notify  the  defendant  of  such  additional  insurance.  Ac- 
cordingly, it  so  happened  that  the  plaintiff  took  such  ad- 
ditional insurance  in  the  Northwestern  National  Insurance 
Company  without  any  knowledge  or  consent  of  the  de- 
fendant otherwise  than  the  knowledge  so  entertained  by 
Pauley.  On  the  night  of  February  8  and  9, 1892,  the  prop- 
erty was  destroyed  by  fire.  March  14, 1892,  the  defend- 
ant notified  the  plaintiff  that  it  declined  to  pay  the  loss  by 
reason  of  such  additional  insurance,  and  also  that  the  policy 
was  canceled  for  the  same  reason.  The  by-laws  of  the  de- 
fendant and  the  policy  in  question  were,  in  effect,  condi- 
tioned that  such  policy  should  be  void  in  case  the  plaintiff 
should  procure  any  additional  insurance  during  the  life  of 
the  policy,  provided^  however,  that  if  the  assured  should, 
with  reasonable  diligence,  give  notice  of  such  additional 
insurance  to  the  defendant's  secretary,  and  the  company 
should  not  elect  to  cancel  the  policy  by  reason  thereof, 
then  that  its  liability  should  continue.     Under  this  condi- 
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tion  the  taking  of  the  additional  insurance,  as  stated,  op- 
erated ipso  f ado  as  a  forfeiture  of  the  policy,  unless  the 
same  was  waived  by  the  company.  The  contention  is  that 
the  defendant,  by  its  agent,  Pauley,  waived  such  forfeiture 
by  reason  of  what  he  said  and  did  at  the  time  of  taking 
such  additional  insurance  in  October  or  December,  1891, 
as  mentioned.  Under  the  by-laws,  Pauley  was  the  agent 
of  the  defendant  in  the  town.  As  such  his  business  was  to 
take  applications  and  receive  premiums,  either  in  cash  or 
premium  notes,  and  deliver  the  same  to  the  company.  For 
each  application  and  each  renewal  taken  by  him  he  was 
allowed,  as  a  fee,  one  dollar  in  case  the  same  was  accepted 
by  the  company;  otherwise,  nothing;  and  no  application 
or  renewal  so  taken  was  binding  on  the  company  until  ap- 
proved by  the  secretary.  Such  were  his  relations  to  the 
-defendant.  While  he  was  the  agent  of  the  defendant  in 
procuring  the  policy  here  sued  upon,  yet  he  ceased  to  be 
such  agent  as  to  that  policy  immediately  on  the  completion 
of  that  contract.  Expressions  may  be  found  in  some  of  the 
adjudications  of  this  court,  when  not  limited  by  the  facts 
of  the  particular  case  being  considered  and  the  points  de- 
cided therein,  authorizing  a  contrary  inference ;  but  the 
authority  of  a  decision  is  necessarily  limited  to  the  points 
actually  decided.  This  court  has  repeatedly  held  that  such 
local  agent,  under  the  section  of  the  statute  cited,  is,  after 
all,  limited  to  the  act  of  the  particular  person  in  (foing  one 
or  more  of  the  things  specifically  designated  therein.  This 
•contract  of  insurance  was  complete  in  all  its  terms  and 
binding  upon  both  parties  at  the  time  of  the  delivery  of 
the  policy.  The  plaintiff,  as  a  member  of  the  defendant 
company,  accepted  the  policy  with  all  the  conditions  and 
limitations  contained  in  the  charter,  the  by-laws,  and  the 
policy.  In  the  absence  of  any  fraud  or  mistake  he  was, 
on  general  principles,  conclusively  presumed  to  know  their 
oontents.    Knowing  their  contents,  the  plaintiff  must  in 
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law  be  deemed  to  have  understood  that  Pauley,  as  such 
mere  town  agent,  had  no  authority,  three  months  after  the- 
making  of  the  contract,  to  waive  the  conditions  therein? 
contained.  Hankins  v.  RocJcford  Ins.  Co,  70  Wis.  4;. 
Knudson  'o.  HeMa  F.  his.  Co.  75  Wis.  198;  Bosworih  v. 
Merchants^  F,  Ins.  Co.  80  Wis.  393 ;  Stevens  v.  Queen  Ins. 
Co,  81  Wis.  335.      , 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


BiHA,  Appellant,  vs.  Pelnab,  Bespondent. 

November  8 — November  SS,  189S, 

Trespass:  Evidence:  Adverse  possession:  Estoppel:  Mistake  in  deed:  Con- 
tradiction of  solemn  admissions:  Reopening  of  case:  Discretion. 

1.  In  an  action  of  trespass,  where  the  defendant  claims  title  to  the 

locus  in  quo,  his  title  deeds  are  admissible  without  proof  of  seisin 
or  possession  within  twenty  yeara  Having  shown  his  legal  title  to- 
the  premises,  he  is  presumed,  under  sec  4210,  R.  S.,  '*  to  have  been 
possessed  thereof  within  the  time  required  by  law,*'  and  the  occu- 
pancy of  other  persons  is  "  deemed  to  have  been  under  and  in  sub- 
ordination to  the  legal  title,"  unless  shown  to  have  been  adversa 

2.  Upon  an  issue  involving  title  to  land,  the  testimony  of  one  under 

whom  both  parties  claim,  that  when  he  signed  the  deed  of  the 
premises  to  defendant's  grantor  he  could  not  read  English  and  sup- 
posed that  it  described  a  different  parcel  of  land,  is  not  admissible, 
where  there  was  no  claim  that  the  mistake  was  mutual  or  that  the 
grantee  in  such  deed  knew  of  the  mistake  or  was  gui\ty  of  any 
fraud. 

3.  Evidence  is  not  admissible  to  contradict  a  solemn  admission  pre- 

viously made  on  the  trial  by  the  party  offering  it,  and  which  has 
not  been  withdrawn. 

4.  After  a  case  is  closed,  the  matter  of  reopening  it  for  further  proof 

rests  in  the  sound  discretion  of  the  trial  court 
6.  The  grantor  of  land  is  estopped  from  claiming  that  his  possessioni 
after  the  conveyance  was  adverse  to  his  grantee. 
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APPEAL  from  the  Circuit  Court  for  Kewaunee  County. 

Trespass  action,  commenced  in  justice's  court  and  re- 
moved to  the  circuit  court  upon  plea  of  title.  The  premise* 
in  dispute  are  a  half  acre  of  land  in  a  square  form  in  the 
N.  W,  corner  of  the  W.  i  of  the  K  W.  J  of  section  No.  21, 
township  22,  range  24,  in  Kewaunee  county. 

It  appeared  on  the  trial  that  one  Francis  Shimmel  was 
the  origin&l  owner  of  the  above-described  eighty  acres,  in- 
cluding the  half  acre  in  dispute,  and  that  both  parties  claim 
title  under  him.  On  the  29th  day  of  March,  1864,  Francis 
Shimmel  and  wife  conveyed  the  said  eighty  acres,  without 
exception,  to  Wenzel  Shimmel,  by  warranty  deed.  Jan- 
uary 10, 1872,  Wenzel  Shimmel  and  wife  conveyed  the  same 
premises  by  warranty  deed  to  John  Riha.  The  plaintiff, 
Wenzel  Riha^  is  one  of  the  heirs  at  law  of  said  John 
Riha,  deceased,  and  is  the  grantee  of  the  premises  by  quit- 
claim deed  signed  by  the  remaining  heirs  of.  John  Riha. 
This  series  of  deeds  constituted  the  plaintiffs  paper  title. 

On  the  part  of  the  defendant  it  appeared  that  Wenzel 
Shimmel  and  wife  conveyed  to  Simon  Pelnar,  October  13, 
1859,  by  warranty  deed,  the  half  acre  of  land  in  dispute, 
described  as  one  half  acre  of  land  in  the  N.  W.  corner  of 
the  K  W.  i  of  the  N.  W.  \  of  said  section  21,  which  deed 
was  duly  recorded  September  27,  1860;  also  that  on  the 
12th  of  January,  1885,  Simon  Pelnar  and  wife  conveyed  the 
said  half  acre  by  warranty  deed  to  the  defendant,  NiGholas 
Pelnar^  which  deed  was  recorded  January  24,  1885. 

The  case  was  tried  with  a  jury,  but  after  both  parties 
had  rested  and  a  motion  for  nonsuit  had  been  made  the 
jury  was  discharged  by  agreement  of  the  counsel,  and  the 
case  submitted  to  the  court  for  decision.  The  case  was 
then  reopened  and  further  testimony  taken.  The  court 
made  the  following  findings : 

Fwst.  The  trespass  complained  of  consists  of  the  ad- 
mitted attempt  of  the  defendant  to  build  a  fence  around 
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one  half  acre  of  land  in  the  N.  W.  corner  of  the  W.  J  of 
the  N.  W.  J  of  section  No.  21,  described  in  the  complaint. 
The  premises  in  dispute  were  conveyed  by  Wenzel  Shimmel 
and  wife  to  Simon  Pelnar  by  warranty  deed  dated  October 
13,  1859,  and  recorded  September  27,  1860,  which  deed  de- 
scril^ed  the  premises  as  one  half  acre  in  the  northwest  cor- 
ner of  the  government  subdivision  given  above. 

Second.  That  on  the  13th  day  of  October,  1859,  the  W. 
i  of  the  N.  W.  J  of  said  section  No.  21  was  inclosed  with  a 
brush  fence  on  the  north  and  west  sides,  so  as  to  include 
the  one  half  acre  in  dispute.  That  said  fence  has  been  re- 
paired, rebuilt,  and  maintained  by  Franz  Shimmel  and  his 
grantees  from  time  to  time  since  1859,  on  substantially  the 
same  line,  and  the  said  W.  i  of  the  N.  W.  J  of  the  said  sec- 
tion has  been  protected  by  a  substantial  inclosure  by  the 
plaintiff  and  his  grantors  for  more  than  twenty  years  next 
prior  to  the  acts  constituting  the  alleged  trespass,  and  the 
said  fence  was  built  in  the  year  1859  or  before. 

Third.  That  the  plaintiff  and  his  grantors  have  been  in 
the  actual,  continuous,  and  exclusive  possession  of  said  W. 
i  of  the  N.  W.  J  of  said  section  21,  including  said  one  half 
acre,  from  October  13, 1859,  down  to  the  time  of  the  alleged 
trespass,  and  during  that  time  cleared  off  the  timber  from 
said  one  half  acre,  together  with  other  land  in  said  govern- 
ment eighty  adjacent  thereto,  and  cultivated  and  improved 
the  same  according  to  the  usual  course  and  custom  of  the 
adjoining  country;  that  the  defendant  and  his  grantors 
have  never  been  in  actual  possession  of  the  premises  in  dis- 
pute. 

Fourth.  That  the  defendant  and  his  father,  Simon  Pel- 
nar, grantee  in  the  deed  of  October  13,  1859,  both  lived 
near  said  premises,  and  must  have  known  of  the  possession 
of  and  improvements  on  said  W.  \  of  the  N.  W.  \  of  said 
section  No.  21,  including  said  one  half  acre,  by  the  plaint- 
iff and  his  grantors. 
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Fifth.  That  neither  the  defendant  nor  his  father  is 
shown  to  have  intormed  or  notified  the  plaintiff  or  any  of 
the  latter's  grantors  that  they  claimed  title  or  ownership 
to  the  one  half  acre  in  dispute;  that  neither  the  plaintiff 
nor  any  of  his  grantors  ever  informed  or  notified  the' de- 
fendant or  his  father,  Simon  Pelnar,  that  they  claimed  title 
or  ownership  to  the  said  one  half  acre,  or  that  they  claimed 
to  hold  the  same  adversely ;  that  neither  the  defendant  nor 
his  said  father  had  any  notice  or  knowledge  that  the  plaint- 
iff and  his  grantors  were  not  holding  in  subordination  to 
the  legal  title,  unless  such  knowledge  can  be  inferred  from 
the  foregoing  facts  found  as  to  possession;  that  there  has 
been  no  disseisin  of  the  defendant  or  his  grantors,  or  ad- 
verse possession  of  the  premises  in  dispute  by  the  plaintiff 
or  his  grantors,  unless  a  disseising  or  adverse  possession 
can  be  inferred  from  the  foregoing  facts  and  the  testimony 
of  the  plaintiff's  witnesses  as  to  the  nature  and  character 
of  the  possession  of  the  plaintiff  and  his  grantors. 

Sixth.  That  the  acts  of  the  defendant  complained  of  were 
committed  by  him  in  digging  post  holes  and  setting  posts 
around  said  one  half  acre  in  square  form  in  the  N.  W.  corner 
of  the  W.  \  of  the  N.  W.  \  of  said  section  No.  21,  within 
the  inclosure  made  by  said  fence  originally  constructed  in 
1859. 

Seventh.  That  if  the  plaintiff  is  entitled  to  recover,  his 
damages  are  found  to  be  the  sum  of  six  cents. 

The  conclusions  of  law  are :  (1)  That  the  said  deed  of 
October  13,  1859,  conveyed  one  half  acre  in  square  form  in 
the  N.  W.  corner  of  said  W.  i  of  the  K  W.  J  of  said  sec- 
tion 21.  (2)  That  the  plaintiff  and  his  grantors  have  held 
possession  of  the  one  half  acre  in  question  since  the  said 
deed  of  October  13,  1859,  not  adversely  to  the  defendant 
and  his  father,  but  in  subordination  to  their  legal  title. 
(3)  That  the  plaintiff  is  not  entitled  to  recover  in  this  ac- 
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tioD,  and  that  his  oomplaint  should  be  dismissed  on  the 
merits,  with  costs. 

From  judgment  for  defendant  on  these  findings  the  plaint- 
iff appeals. 

George  B.  Byron^  attorney,  and  G.  G.  Sedgwicky  of  coun- 
sel, for  the  appellant. 

For  the  respondent  there  was  a  brief  by  John  Waita/way 
attorney,  and  Nash  <k  Nash^  of  counsel,  and  oral  argument 
by  L.  J,  If  ash. 

WiNSLOw,  J.  The  paper  title  to  the  half  acre  in  dispute 
was  admittedly  in  the  defendant  under  the  deed  of  '\yen2el 
Shimmel  to  Simon  Pelnar,  of  date  October  13, 1859.  It  is 
equally  clear  that  the  actual  possession  of  the  premises  haa 
been  in  the  plaintiff  and  his  grantors  since  on  and  prior  to 
the  execution  of  the  Pelnar  deed.  The  circuit  court  found 
that  this  possession  was  not  adverse,  but  was  in  subordina- 
tion to  the  true  title,  and  consequently  that  the  defendant 
committed  no  trespass  in  entering  upon  the  premises. 
This  question  of  the  nature  of  the  plaintiff's  possession^ 
whether  adverse  or  not,  is  the  vital  and  controlling  ques- 
tion in  the  case.  If  the  circuit  court  was  right  in  its  con- 
clusion that  the  plaintiff's  possession  was  not  adverse,  then 
the  judgment  was  plainly  right,  unless  prejudicial  errors  in 
rulings  upon  evidence  occurred  on  the  trial.  The  conten- 
tions made  by  appellant  will  be  noticed  in  their  order. 

1.  Appellant  claims  that  it  was  error  to  admit  in  evi- 
dence the  defendant's  title  deeds,  because  defendant  had 
not  shown  seisin  or  possession  of  the  premises  within 
twenty  years  before  the  committing  of  the  alleged  trespass. 
K.  S.  sec.  4208.  It  is  true  that  neither  the  defendant  nor 
his  grantor  had  actual  possession  of  the  premises,  but  hav- 
ing proved  his  legal  title  he  is  presumed,  under  R  S.  sec. 
4210,  to  have  been  possessed  thereof  within  the  time  re- 


Digitized  by  VnOOQ IC 


Wis.]  august  TEEM,  1893.  413 

Riha  vs.  Pelnar. 

quired  by  law,  and  the  occupancy  of  other  persons  is 
deemed  to  be  in  subor.dination  to  the  legal  title,  unless  it 
was  adverse.  Allen  v.  Allen,  68  Wis.  202.  That  is,  the 
plaintiflFs  possession  was  in  legal  effect  possession  by  de- 
fendant so  long  as  it  was  not  adverse.  The  court  below 
decided  —  rightly,  as  we  shall  see  —  that  plaintiff's  posses- 
sion never  became  adverse,  therefore  this  objection  is  not 
well  taken. 

2.  The  appellant  offered  to  prove  upon  the  trial,  by 
Wenzel  Shimmel,  that  when  he  signed  the  deed  of  the 
premises  in  suit  to  Simon  Pelnar  he  could  not  read  the 
English  language,  and  that  he  did  not  know  that  the  deed 
described  the  premises  in  controversy,  but  supposed  that  it 
conveyed  a  strip  of  land  one  rod  wide  along  the  north  side 
of  the  eighty  acres,  and  that  he  intended  to  convey  such 
strip.  It  was  not  claimed  that  the  mistake  was  mutual, 
nor  that  Pelnar  knew  of  such  mistake,  nor  that  there  was 
any  fraud;  in  fact  it  was  admitted  by  plaintiff  that  he 
could  not  prove  what  Pelnar  thought  or  did  not  think,  nor 
what  was  said.  This  evidence  was  rightly  excluded.  The 
deed  was  duly  executed  in  proper  legal  form,  and  was  not 
ambiguous  or  uncertain  in  any  respect.  It  conveyed  a  half 
acre  of  land  in  a  square  form  in  the  northwest  corner  of 
the  eighty-acre  tract.  Dolan  v.  Trdevan,  31  Wis.  147. 
Such  testimony  would  contradict  the  words  of  the  grant, 
not  explain  its  meaning.  Zego  v.  Medley,  79  Wis.  211.  The 
evidence  offered  would  plainly  not  be  sufficient  to  impeach 
or  set  aside  the  deed,  because  it  was  not  claimed  that  there 
was  any  mutual  mistake,  or  that  the  grantee  knew  of  any 
mistake  or  djfferent  intention  by  the  grantor  from  that  ex- 
pressed in  the  deed,  or  practiced  any  fraud,  imposition,  or 
concealment  upon  the  grantor  in  any  respect.  So  far  as 
the  evidence  offered  tended  to  prove  anything,  it  was  simply 
a  concealed  intention  in  the  grantor's  mind,  not  known  to 
the  grantee,  and  inconsistent  with  the  expressed  agreement 
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of  the  parties.    Such  a  mistake  will  not  relieve  a  party 
from  a  contract.    Kerr,  Fraud  &  M.  409. 

3.  The  plaintiff  claimed  title  by  adverse  possession,  both 
under  the  ten-year  and  twenty-year  sections  of  the  statute. 
He  offered  to  show  that  after  the  execution  of  the  deed  of 
October  13, 1859,  by  Shimmel  to  Pelnar,  Shimmel  moved 
back  his  fence  one  rod  along  the  north  line  of  his  land,  and 
gave  possession  of  this  strip  to  Pelnar.  He  claims  that  this 
evidence  was  proper  as  tending  to  show  that  the  plaintiff's 
possession  of  the  half  acre  in  the  corner  was  adverse.  This 
may  be  conceded,  but  still  the  evidence  was  properly  ex- 
cluded, by  reason  of  facts  occurring  on  the  trial,  now  to  be 
stated.  During  the  course  of  the  trial,  and  prior  to  this 
offer,  it  was  admitted  by  both  parties,  and  the  admission 
was  taken  down  by  the  reporter,  that  the  fenc6  was  built 
along  the  north  line  of  the  eighty-acre  tract  in  1858,  and 
remained  in  the  old  place,  being  repaired  from  time  to 
time,  until  supplanted  by  a  wire  fence  two  ye^rs  before 
the  triaL  This  solemn  admission  had  not  been  withdrawn 
when  the  testimony  was  offered.  Later  in  the  case  the 
plaintiff  asked  to  withdraw  the  admission  that  the  fence 
was  built  in  1858,  and  the  court  allowed  him  to  call  Shim- 
mel to  testify  that  it  was  built  about  twenty-five  years  ago ; 
but  that  part  of  the  admission  to  the  effect  that  the  fence 
remained  in  the  old  place  until  two  years  ago,  was  never 
withdrawn,  nor  offered  to  be  withdrawn,  and  still  remains 
a  verity  in  the  case. 

4.  After  the  case  was  closed,  the  jury  was  excused  by. 
agreement  of  counsel,  and  the  case'  submitted  to  the  court 
for  decision.  At  this  time,  on  plaintiff's  application,  fur- 
ther testimony  was  taken  on  the  subject  of  the  time  when 
the  north  fence  was  built.  The  plaintiff  introduced  one 
witness  on  this  subject,  and  the  defendant  one  witness  in 
addition  to  himself,  and  rested  a  second  time.  The  plaint- 
iff thereupon  proposed  to  read  the  deposition  of  defendant 
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taken  before  trial  under  sec.  4096,  R.  S.,  claiming  that  it 
contradicted  some  of  his  evidence  given  in  court.  An  ob- 
jection to  thus  reopening  the  case  was  sustained,  and  we 
think  very  properly.  The  matter  of  reopening  the  case 
for  further  proof  rested  in  the  sound  discretion  of  the  cir- 
cuit court.  It  was  not  a  matter  of  strict  right,  and*  the 
court  seems  to  have  allowed  plaintiff  much  latitude  in  the 
matter, —  fully  as  much  as  could  be  reasonably  asked  or 
allowed. 

6.  The  court  found  that  the  plaintiff's  possession  of  the 
premises  was  in  subordination  tp  the  true  title,  and  conse- 
quently not  adverse.  In  thus  holding  the  court  undoubt- 
edly followed  the  case  of  SchwaUhach  v.  (7.,  M.  ds  St.  P.  R, 
Co,  69  Wis.  292.  Following  the  rule  in  the  SohwaLllaok 
CasBy  it  must  be  held  that  after  Shimmel's  conveyance  to 
Pelnar  he  was  estopped  from  claiming  that  his  possession 
was  adverse  to  his  grantee.  His  possession  and  that  of  his 
grantees  must  be  "  deemed  to  have  been  in  subordination  to 
the  legal  title."  The  proof  of  adverse  possession  in  this 
case  was  no  stronger  than  that  in  the  SchwaUhack  Cme^  and 
the  decision  in  that  case  must  govern  here.  See,  also,  on 
this  point,  McCormick  v.  Ilerndon^  post^  p.  449. 

Some  contention  was  made  as  to  the  finding  of  fact  made 
by  the  circuit  court  as  to  the  time  when  the  north  fence 
was  built,  but  an  examination  of  the  case  shows  that  the 
finding  was  justified  by  the  evidence.  No  further  points 
require  attention.  , 

By  the  Court. —  Judgment  affirmed. 
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KuoBBA,  imp.,  Respondent,  vs.  Kuceka  and  wife,  Appel- 
lants. 

November  9 — November  ftS,  1893. 

Demurrer:  Misjoinder  of  plaintiffs. 

The  queBtion  of  misjoinder  of  plaintiffs,  or  whether  the  complaint,  as 
to  one  or  more  of  several  plaintiffs,  states  a  cause  of  action  againbt 
the  defendants,  cannot  be  raised  by  demurrer,  under  see.  2649,  R  S. 

APPEAL  from  the  Circuit  Court  for  Kewaunee  County. 

This  action  was  brought  to  redeem  the  premises  described 
in  the  complaint  from  a  mortgage  thereon  held  by  the  de- 
fendants. It  appears  from  the  complaint  that  the  defend- 
ant John  Ktcceraj  on  the  3d  of  January,  1891,  was  the  owner 
in  fee  of  the  premises,  and  he  conveyed  the  same  (his  wife 
joining  in  the  deed)  to  their  son,  Joseph  Kucera,  and  his 
wife,  Mary,  and  at  the  same  time  took  back  from  them  a 
bond  in  the  sum  of  $1,500,  conditioned  for  the  maintenance 
of  the  defendants,  John  Kucera  and  his  wife,  Josephine^ 
during  their  natural  lives  and  life  of  the  survivor  of  them, 
and  this  bond  was  secured  on  the  premises  by  said  mortgage 
to  the  defendants.  On  the  7th  day  of  April,  1892,  their 
son,  Joseph,  one  of  the  grantees  in  said  deed,  died  intestate, 
his  wife,  Mary  Kucera,  the  other  grantee,  and  their  infant 
daughter,  Mollie^  one  of  the  plaintiffs  in  this  action,  sur- 
viving him;,  and  afterwards,  July  21,  1892,  the  said  Mary 
Kucera  deeded  said  premises  to  her  father,  John  Sfrnka, 
who  is  the  other  plaintiff  in  the  action.  The  plaintiffs 
allege  that  they  are  now  the  owners  in  fee  of  the  premises, 
and  that  they  had  tendered  to  the  defendants  the  amount 
secured  by  the  bond  and  mortgage,  and  are  now  ready  to 
pay  the  money  into  court,  etc. 

The  defendants  made  answer  to  the  complaint  as  to  the 
plaintiff  Jofm  Smka^  and  as  to  the  plaintiff  Mollie  Kucera 
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they  demurred  thereto,  "  in  so  far  as  it  relates  £o  or  at- 
tempts to  state  a  cause  of  actioa  in  favor  of  the  plaintiff 
MoUie  Kucera  and  against  these  defendants,  for  the  reason 
that  it  appears  upon  the  face  of  the  complaint  that  the  s^me 
does  not  state  facts  suflScient  to  constitute  a  cause  of  action 
in  favor  of  said  Mollie  Kucera  against  the  defendants." 
The  defendants  appealed  from  an  order  overruling  the  de- 
murrer. 

Geo,  B.  B'lp'on^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  John  WaUaw% 
attorney,  and  Nash  cfe  Nash^  of  counsel,  and  oral  argunaent 
by  X.  J.  Nash, 

PiNNET,  J.  The  demurrer  in  this  case  is  of  a  somewhat 
anomalous  character,  and  presents  the  question  whether, 
where  an  action  is  brought  by  two  or  more  plaintiffs,  the 
defendant  may  demur  to  the  complaint  in  so  far  as  it  re- 
lates to  one  of  the  plaintiffs  only,  for  the  reason  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
in  favor  of  such  plaintiff  and  against  the  defendants,  it 
being  conceded  that  the  complaint  does  state  facts  sufficient 
to  warrant  a  recovery  in  favor  of  the  other  plaintiff. 

The  ground  of  demurrer  specified  by  subd.  6,  sec.  2649, 
R.  S.,  "  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,"  must,  as  in  other  cases,  be 
specified  "  in  the  language  of  the  subdivision  of  sec.  2649 
relied  upon."  A  demurrer  so  limited  and  qualified  as  this 
does  not  seem  to  be  allowed  by  the  statute,  but  had  it  been 
in  the  general  language  of  subd.  6,  under  repeated  decisions 
of  this  court  from  which  we  see  no  reason  to  depart,  it 
must  have  been  overruled.  The  objection  is,  in  substance, 
that  there  is  a  misjoinder  or  excess  of  parties  plaintiff. 
The  statute  does  not  permit  a  demurrer  upon  the  ground 
that  there  is  a  misjoinder  of  parties  plaintiff  or  defendant. 
This  is  not  a  defect  of  parties,  within  subd.  4,  sec.  2649. 
Vou  86-27 
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Misjoinder  and  excess  or  superfluity  of  parties  are  identi- 
cal. Read  v.  Sang^  21  Wis.  678.  That  a  misjoinder  or 
excess  of  parties  defendant  is  not  the  ground  of  demurrer 
has  been  expressly  ruled  in  Great  Western  Compound  Co. 
V.  jEtna  Ins.  Co.  40  Wis.  373;  Murray  v.  McGarigUy  69 
Wis.  484.  But  the  defendants  so  improperly  joined  may 
demur  separately  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Ar^acher  v.  Ifayer^  53  Wis.  380.  In  Bead  v.  Sang,  ^1 
Wis.  678,  it  was  held  that  the  objection  that  the  wife  had 
been  improperly  joined  as  a  plaintiff  with  her  husband  in 
an  action  in  which  the  entire  interest  was  in  him  was 
allowed  for  the  peculiar  reason  that  no  judgment  could  be 
given  in  favor  of  the  defendant  in  such  case  against  the 
wife.  In  Willard  v.  Heas,  26  Wis.  540,  it  was  held  that  a 
demurrer  for  excess  of  parties  plaintiff  is  bad  if  one  of  them 
is  entitled  to  judgment  against  the  defendant ;  and  Marsh 
V.  Waupaca  Co.  38  Wis.  250,  is  to  the  same  point.  In 
Schiffer  v.  Eau  Claire,  61  Wis.  385,  393,  a  demurrer  by  a 
defendant  to  the  complaint  on  the  ground  that,  as  to  one 
of  the  plaintiffs,  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  was  overruled.  And  in  Boyd  v.  Beaudzn^ 
54  Wis.  194,  it  was  held  that  the  joinder  of  a  plaintiff  who 
has  no  interest  is  not  a  ground  of  demurrer.  In  JfTevil  v. 
Clifford,  55  Wis.  161, 166,  it  was  held  that,  under  a  general 
demurrer  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  the  fact  that  there  is  a  mis- 
joinder of  parties  plaintiff  cannot  be  considered.  It  is 
therefore  well  settled  in  this  state  that  a  demurrer  on  this 
ground  cannot  be  allowed. 

The  case  of  Palmer  v.  Davis,  28  N.  Y.  247,  is  cited  as  jusr 
tifying  the  demurrer  in  question,  and  that  conclusion  is  sus- 
tained by  the  subsequent  case  of  People  ex  rd.  Lord  v.  Crooks^ 
53  N.  Y.  648.  These  cases,  while  holding  that  a  misjoinder  of 
parties  plaintiff  is  not  a  ground  of  demurrer,  hold  that  any 
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special  demarrer,  such  as  this  is  in  fact,  may  be  sastained 
oh  the  ground  that  the  complaint  does  not,  (m  to  one  of  the 
plaintiffs^  state  a  cause  of  action,  and  that  the  objection 
may  also  be  raised  at. the  trial,  when  the  complaint  will  be 
dismissed  as  to  such  plaintiff,  but  that  it  will  be  no  ground 
for  dismissal  of  the  complaint  as  to  both  plaintiffs.  It  is 
worthy  of  notice  that  the  amended  or  new  Code  in  New 
York,  adopted  since  these  cases  were  decided  (sec.  488),  has 
specified  as  a  distinct  ground  of  demurrer  'Hhat  there  is  a 
misjoinder  of  parties  plaintiff  or  defendant."  As  the  de- 
fendants caa  avail  themselves  of  the  objection  to  its  full 
extent  at  the  trial,  and  there  can  be  but  one  final  judgment 
in  the  action,  the  right  to  have  the  objection  allowed  on 
demurrer  cannot  be  a  matter  of  much  practical  advantage 
or  importance,  and  at  best  could  result  only  in  an  order 
that  could  not  be  carried  iato  effect  until  aft6r  a  trial  as  to 
the  other  plaintiff.  We  will  adhere  to  the  rule  as  already 
settled  until,  as  in  New  York,  the  legislature  shall  change 
it.  If  the  complaint  states  a  good  cause  of  action  in  favor 
of  MoUie  Kucera^  it  is  not  denied  but  that  the  demurrer 
was  properly  overruled.  If  it  does  not  state  facts  suflBcient 
to  constitute  a  cause  of  action  in  her  favor  as  against  them, 
it  IS  diflBcult  to  see  how  the  defendants  can  be  prejudiced, 
or  said  to  have  been  aggrieved,  by  the  order  appealed  from. 

It  must  therefore  be  regarded  as  settled,  in  thia  state  at 
least,  that  the  question  of  misjoinder  of  plaintiffs,  or  whether 
the  complaint,  as  to  one  or  more  of  several  plaintiffs,  states 
a  cause  of  action  against  the  defendants,  cannot  be  raised 
by  demurrer,  under  any  of  the  grounds  allowed  by  sec. 
2649,  R  S.  For  these  reasons  the  order  of  the  circuit  court 
must  be  affirmed,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

By  the  CovH, —  It  is  ordered  accordingly. 
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Sawvel  va  Bitterlee. 

Sawvel,  Respondent,  vs.  Bitterlee,  Appellant. 

November  9 — November  S8, 189S, 

Verdict:  Misconduct  of  Jury:  S^[)aration, 

A  jury  having  retired  with  leave,  if  tlicy  agreed  upon  a  verdict,  to  seal 
\\t  and  separate,  sealed  a  pretended  verdict  to  the  effect  that  they 
agreed  to  disagree,  ^nd  separated.  Held,  that  this  was  a  wilful  viola- 
tion of  duty,  involving  falsehood  and  fraud,  and  was  of  such  a 
character  as  to  impeach  the  motives  of  the  jurors  and  the  integrity 
of  a  verdict  in  favor  of  one  of  the  parties  returned  by  theui  after 
they  had  reassembled  on  the  next  day  and  the  cause  had  been  re- 
submitted to  them ;  and  a  judgment  based  on  the  latter  verdict 
cannot  be  upheld. 

APPEAL  from  the  Circuit  Court  for  Crawford  County. 

Plaintiff  was  driving  his  team  of  horses  across  the  Mis- 
sissippi river  in  the  pight  time,  and  the  horses  fell  into  a 
hole  in  the  ice  cut  by  the  defendant  and  left  unfenced  and 
unguarded.  One  horse  was  drowned,  and  the  other  had 
his  leg  broken  and  was  necessarily  killed.  This  action  is 
to  recover  the  value  of  the  horses.  The  plaintiflf  had  a 
verdict  for  such  value.  A  motion  for  a  new  trial  was  de- 
nied, and  judgment  entered  for  plaintiflf  pursuant  to  the 
verdict.     Defendant  appeals  from  the  judgment. 

For  the  appellant  there  were  briefs  by  Thomas  <&  FuUer^ 
and  oral  argument  by  0.  B.  Thomm, 

For  the  respondent  there  was  a  brief  by  Wm.  H,  <&  J. 
P,  Eva/n8y  and  oral  argument  hy  Jt  P^  Evans.  To  the 
point  that  a  verdict  will  not  be  set  aside  for  mere  separa- 
tion of  the  jury  in  a  civil  action,  unless  it  appears  that 
there  is  a  strong  probability  that  they  have  been  tampered 
with  or  influenced  to  return  the  verdict  sought  to  be  set 
aside,  or  that  such  conduct  was  occasioned  by  the  prevail- 
ing party,  they  cited  Jacksorp,  v.  Sinith^  21  Wis.  26 ;  Dozen- 
hack  V.  RaymeTj  13  Colo.  451 ;  Downer  v.  Baxter^  30  Vt. 
467. 
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Lyon,  C.  J.  The  question  of  the  liability  of  defendant 
for  the  loss  of  plaintiffs  horses  was  a  fairly  debatable  one 
on  the  trial,  and  numerous  errors  going  to  the  merits  of 
the  action  are  alleged  as  grounds  for  reversing  the  judg- 
ment. None  of  these  will  be  determined  on  this  appeal, 
for  the  reason  that  on  the  trial  an  error  was  committed 
which  is  necessarily  fatal  to  the  judgment. 

The  case  was  submitted  to  the  jury,  and  they  retired  in 
charge  of  an  officer,  with  leave,  if  they  agreed  upon  a  ver- 
dict after  court  adjourned  for  the  night,  to  seal  their  ver- 
dict and  separate,  and  they  were  directed  to  bring  in  such 
verdict  at  the  opening  of  the  court  the  next  morning. 
They  separated  at  about  8  o'clock  in  the  evening,  and  each 
juror  went  about  his  business.  At  8:30  the  next  morning 
they  assembled  in  court,  and  returned  what  purported  to 
be  a  sealed  verdict.  This  verdict  was  found  to  be  as  fol- 
lows: '*  We  fail  to  find  for  or  against  plaintiflf  or  defendant. 
Therefore  we  have  agreed  to  disagree."  The  court  seemed 
to  consider  this  gross  violation  of  its  instructions  to  them, 
and  of  their  duty  as  jurors,  which  was  also  a  flagrant  con- 
tempt of  the  authority  of  the  court,  as  a  harmless  joke, 
although  perhaps  rather  a  stale  one;  and  so,  instead  of 
punishing  them  for  their  misconduct,  or  even  reprimanding 
them,  the  court,  against  the  objection  and  exception  of  de- 
fendant, resubmitted  the  case  to  them  on  further  instruc- 
tions, and  said  in  doing  so:  "I  think,  from  what  I  have 
seen  of  your  faces,  that  you  are  just  as  competent  to  deter- 
mine this  case  as  any  other  jury  we  are  likely  to  get."  So 
the  jury  again  retired  to  deliberate,  and  afterwards  brought 
in  the  verdict  for  plaintiflf  upon  which  the  judgment  herein 
was  rendered. 

The  law  does  not  uphold  any  such  practice  as  was  adopted 
in  this  case,  and  it  cannot  be  tolerated  for  a  moment.  Nor 
can  a  judgment  be  upheld,  rendered  upon  a  verdict  returned 


Digitized  by  VnOOQ IC 


422  SUPREME  COURT  OF  WISCONSIN.  [86 

Sawvel  vs.  Bitterlee. 

by  a  jury  guilty  of  such  gross  misconduct.  On  this  propo- 
sition there  seems  to  be  no  conflict  of  authority,  and  it 
would  be  surprising  were  there  any  such  conflict.  In  Shep- 
herd V,  Baylor^  5  N.  J.  Law,  827,  the  jurors,  after  retiring 
to  consider  of  their  verdict,  left  the  room  forcibly  and 
against  the  will  of  the  officer  in  charge  of  them,  and  sep- 
arated. Afterwards  they  were  gotten  together  and  re- 
turned a  verdict.  The  suprefne  court  reversed  a  judgment 
upon  such  verdict,  saying  of  the  conduct  of  the  jurors,  "  It 
is  such  a  deviation  from  duty,  decency,  and  order  as  to  im- 
peach the  motives,  as  well  as  the  verdict,  of  any  jury." 
The  conduct  of  the  jurors  in  the  New  Jersey  case  was  less 
reprehensible  than  that  of  the  jurors  in  this  case,  for  here 
the  jury  separated  on  the  false  and  fraudulent  pretense  that 
they  had  agreed  upon  a  verdict  when  they  had  not.  It 
were  more  honorable  had  they  separated  by  brute  force, 
without  false  pretense,  as  did  the  New  Jersey  jury. 

In  Short  v.  West^  30'Ind.  367,  the  jury  had  leave  to  return 
a  sealed  verdict.  Late  at  night  they  sealed  what  purported 
to  be  a  verdict,  and  the  officer  in  charge  of  them  allowed 
them  to  separate,  believing  they  had  agreed  upon  a  verdict. 
Such  alleged  verdict  was  in  fact  that  the  jury  had  agreed 
to  disagree.  The  jurors  reassembled  the  next  morning,  de- 
stroyed the  bogus  verdict,  and  in  its  place  substituted  a 
verdict  for  one  of  the  parties  and  returned  the  same  to  the 
court  as  the  sealed  verdict  in  the  case,  and  judgment  was 
rendered  in  accordance  therewith.  The  supreme  court  of 
Indiana  reversed  such  judgment,  saying  that  the  resort  of 
the  jury  to  misrepresentation  to  secure  their  separation  ex- 
poses them  to  reasonable  suspicion.  True,  there  is  a  statute 
in  Indiana  which  provides  that  the  court  may  grant  a  new 
trial  for  either  of  many  specified  causes,  one  of  which  is 
"  when  the  jury  have  separated  without  leave  of  the  court 
after  retiring  to  deliberate  upon  their  verdict."    But  this 
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statute  is  merely  declaratory  of  the  common  la\v,  and  the 
judgment  in  the  Indiana  case  is  rested  upon  common-law 
r^les  as  well  as  upon  the  statute. 

The  common-law  rule  is  thus  stated  by  Chief  Justice 
Shaw  in  Coram.  -».  Bdby^  12  Pick.  496:  "The  result  of  the 
authorities  is  that  where  there  is  an  irregularity  which  may 
affect  the  impartiality  of  the  proceedings,  as  where  meat 
and  drink  or  other  refreshments  have  been  furnished  by  a 
party,  or  where  the  jury  have  been  exposed  to  the  effect  of 
such  influence,  a%  where  they  hxwe  improperly  separated 
themselves,  or  have  had  communications  not  authorized, 
there,  inasmuch  as  there  can  be  no  certainty  that  the  verdict 
has  not  been  improperly  influenced,  the  proper  and  ap- 
propriate mode  of  correction  or  relief  is  by  undoing  what 
is  thus  improperly  and  may  have  been  corruptly  done." 
Page  519. 

Ih  Jackson  v.  Smith,  21  Wis.  26,  it  is  said  the  ancient  rule 
on  this  subject  has  been  relaxed.  The  modern  rule  is  there 
stated  as  follows:  "The  weight  of  authority  now  is  to  the 
effect  that  in  civil  cases,  if  such  improper  conduct  does  not 
appear  to  have  been  occasioned  by  the  prevailing  party  or 
any  one  in  his  behalf,  and  the  court  cannot  see  that  it  had 
or  might  have  an  effect  unfavorable  to  the  party  moving 
for  a  new  trial,  the  verdict  ought  not  to  be  set  aside."  In 
that  case  the  misconduct  complained  of  was  that  during 
the  trial  one  of  the  jurors  expressed  to  a  stranger  to  the 
action  an  opinion  as  to  the  credibility  of  certain  witnesses, 
and  said  that  the  testimony  of  one  of  the  parties  looked 
dark.  It  was  held  that,  within  the  rule  stated  by  the  court, 
the  misconduct  of  the  juror  was  not  fatal  to  the  judgment ; 
that  is  to  say,  under  the  facts  of  that  particular  casie,  th^ 
court  could  not  see  that  the  misconduct  of  the  juror  "  had 
or  might  have  an  effect  unfavorable  to  the  party  moving 
for  a  new  trial."    Under  the  facts  of  the  present  case,  the 
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court  can  see  that  the  misconduct  complained  of  was  a 
wilful  violation  of  duty  by  all  the  jurors,  involving  false- 
hood and  fraud,  and,  as  already  suggested,  is  of  such  a  charr 
acter  that  it  impeaches  the  motives  of  the  jurors  and  the 
integrity  of  their  verdict.  As  applied  to  this  case,  the  rule 
laid  down  by  Chief  Justice  Shaw  in  12  Pick,  is  still  in  force, 
and  the  verdict  and  judgment  cannot  be  upheld. 

Thus  far,  we  have  considered  the  case  just  as  it  appeared 
to  the  circuit  court  when  it  was  submitted  to  the  jury  after 
the  jurors  had  thus  unlawfully  separated.  But,  on  the 
hearing  of.  the  motion  for  a  new  trial,  certain  affidavits 
were  read,  to  the  effect  that  the  case  excited  much  interest 
in  the  city  of  Prairie  du  Ohien  where  it  was  tried,  and 
during  the  morning  after  the  jury  had  thus  separated,  and 
before  they  assembled  in  court  (as  one  of  the  affiants  de- 
posed), several  of  the  jurors  were  in  various  saloons,  drink- 
ing, and  one  of  them  had  a  conversation  with  a  person  not 
a  juror,  in  the  presence  and  hearing  of  plaintiff,  who  was 
in  the  same  saloon,  and  the  affiant  says  that  from  what  he 
casually  heard  he  thinks  all  these  jurors  were  talking  about 
the  case,  and  .that  an  effort  was  being  made  to  prejudice 
the  juror  who  was  thus  talking  in  presence  of  the  plaintiff 
against  defendant.  There  is  no  denial  of  the  facts  or  in- 
ferences thus  stated.  The  effect  of  these  undisputed  affida- 
vits is  to  strengthen  the  impeachment  of  the  motives  of 
the  jurors  and  the  integrity  of  the  verdict. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  a  new  trial. 
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Veroebont,  Respondent,  vs.  The  German  Insurance  Com- 
pany, Appellant. 

November  9 — November  28, 189S. 

Insurance  against  fire:  Proofs  of  loss:   Waiver  of  objections:  Over-' 
estimate  by  insured:  Fraud, 

1.  All  objections  to  the  proofs  of  loss  famished  by  the  insured  are 

waived  by  the  company  keeping  them  without  complaining  of  any 
defect  or  objecting  to  payment  at  the  time. 

2.  An  over-estimate  by  the  insured  of  the  value  of  his  property  and  the 

amount  of  the  loss,  if  unintentional  and  with  no  purpose  of  de- 
frauding the  company,  will  not  preclude  a  recovery  for  the  loss. 

APPEAL  from  the  Circuit  Court  for  liicJiland  County. 

Action  upon  a  policy  by  which  plaintiflPs  stock  of  goods 
.was  insured  against  loss  by  fire  to  the  amount  of  $1,000. 
The  facts  are  stated  in  the  opinion.  The  defendant  ap- 
peals from  a  judgment  in  favor  of  the  plaintiff. 

Z.  H.  Bancroft^  for  the  appellant. 

F.  W.  Bumham^  for  the  respondent. 

Orton,  J.  This  action  was  brought  by  the  respondent 
on  a  policy  of  insurance  issued  by  the  appellant  company 
on  the  12th  day  of  February,  1891,  on  a  stock  of  general 
merchandise  within  a  store  building  in  the  village  of  Caz- 
enovia,  in  Eichland  county,  the  property  of  the  plaintiff. 
The  said  stock  of  goods,  and  the  building  containing  them, 
were  burned  on  the  7th  day  of  March,  1891,  and  were  a 
total  loss.  The  policy  was  negotiated  on  behalf  of  the 
company  by  their  local  agents  at  Richland  Center,  Pease, 
Bros.  &  Co.,  one  of  which  firm  was  one  Homer  Clark.  The 
value  of  the  goods  was  represented  in  the  application  for 
insurance  to  be  $3,384,  and  the  plaintiff  testified  as  a  witness 
that  the  value  of  the  goods  burned  was  from  $2,500  to  $3,000 ; 
and  the  verdict  finds  the  value  of  the  goods  lost  to  have  been 
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$2,800,  and  the  plaintifiTs  damages  to  be  $1,000  and  inter- 
est. The  only  questions  raised  on  this  appeal  are  those  of 
fact,  and  no  error  of  law  is  assigned.  The  contention  of 
the  learned  counsel  of  the  appellant  is  that  special  findings 
.  of  fact  by  the  jury  are  not  sustained  by  the  evidence.  The 
points  made  in  appellant's  brief  will  be  considered  in  their 
order : 

1.  That  the  plaintiff  did  not  furnish  to  the  company  the 
proofs  of  loss  as  required  by  the  policy.  On  that  question 
the  said  Homer  Clark,  agent,  testified,  in  effect,  that  the 
plaintiff  brought  into  his  ofSce  some  bills,  and  he  footed  a 
part  of  them  and  sent  them  to  the  company,  and  he  also 
sent  to  the  company  a  typewritten  blank  of  the  company, 
filled  out  and  signed  by  the  plaintiff,  as  the  proof  of  loss. 
A  statement,  copy  of  afSdavit,  and  other  papers,  stating 
the  amount  of  the  loss,  were  also  sent  by  him  to  the  com- 
pany. The  witness,  having  refreshed  his  memory,  testified 
that  the  printed  proof  of  loss,  copy  of  invoice,  and  affidavit 
of  its  correctness,  attached,  were  made  out  and  found  to  be 
correct  by  Mr.  Hoebgin,  the  general  agent  at  Milwaukee, 
and  sent  to  the  company.  Mr.  Hoebgin  testified  that  he 
prepared  a  regular  form,  called  *' proof  of  loss,"  and  an 
affidavit,  except  the  jurat,  and  they  were  sent  to  the  com- 
pany, and  then  said,  "  We  make  no  point  on  that."  The 
plaintiff  was  also  sworn  before  a  justice,  and  fully  examined 
by  the  agents  in  respect  to  his  loss.  The  company  kept, 
and  never  returned,  these  proofs  of  loss  sent  to  it,  and  never 
complained  of  the  want  of  them  or  any  deficiency  in  them, 
and  never  made  that  an  objection  to  payment  at  the  time. 
Under  such  circumstances  the  proofs  of  loss  were  sufficient, 
and  the  company  waived  all  objection  to  them.  Killipa  v. 
Putnam  F.  Ins.  Co.  28  Wis.  472 ;  Badger  v.  Phoenix  Ins. 
Co.  49  Wis.  396. 

2.  That  the  plaintiff  overestimated  the  value  of  the  prop- 
erty insured  and  the  amount  of  his  loss.    That  is  very 
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much  a  mere  matter  of  opinion,  upon  which  persons  might 
well  differ.  The  plaintiff  testified  that  such  was  the  value  of 
the  property  insured,  and  the  value  of  the  goods  burned 
was  from  $2,500  to  $3,000,  and  the  jury  found  such  value 
at  $2,800.  Other  witnesses  disagreed  with  the  plaintiff  as 
to  such  values.  But  there  was  clearly  no  intention  of  the 
plaintiff  to  overestimate  such  values,  or  to  defraud  the 
company.    Dogge  v.  N.  W.  Nat.  Ins.  Co.  49  Wis.  601. 

3.  There  were  more  powder  and  inflammable  oils  in  the 
building  than  represented  or  allowed.  The  testimony  of 
other  witnesses  as  to  the  amount  of  these  articles  kept  in 
the  store  vas  fully  explained  by  the  plaintiff,  and  the  fact 
reiterated  by  him  that  there  never  was  at  one  time  more  of 
those  articles  than  the  policy  allowed  kept  in  the  buil^ding. 
The  jury  had  the  right  to  believe  the  plaintiff,  as  they 
evidently  did. 

These  are  all  the  points  specifically  made  in  the  appel- 
lant's brief.  We  have  examined  the  testimony  suflBciently 
to  be  satisfied  that  the  special  verdict  and  findings  of  the 
jury  are  sustained  by  it. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


FowLEB  and  another,  Appellants,  vs.  MoCann,  Respondent. 
November  9  —  November  SS^  189S. 
Deceit 
False  representations  which  were  not  relied  upon  are  not  actionable. 

APPEAL  from  the  Circuit  Court  for  Richland  County. 

The  complaint  alleges  that  on  December  24,  1889,  the 
plaintiffs  were  the  owners  of  the  eighty  acres  of  land  de- 
scribed and  known  as  "  Horse  Creek  Farm,"  and  conveyed 
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to  and  exchanged  the  same  with  the  defendant,  at  an 
agreed  price  of  $1,800,  for  a  house  and  lot  in  Richland 
Center,  at  an  agreed  valuation  of  $500,  and  cash  to  the 
amount  of  $300 ;  and  in  lieu  of  the  balance  of  said  consid- 
eration the  plaintiffs  were  induced  by  the  defendant  to  ac- 
cept a  promissory  note  executed  by  Louis  and  Mary  Eoque 
to  the  defendant  or  his  order  for  $1,000,  dated  November 
23,  1888,  secured  by  mortgage  on  eighty  acres  of  land  de- 
scribed and  known  as  the  "  Mill  Creek  Farm ; "  that  to  in- 
duce the  plaintiffs  to  accept  said  note  and  mortgage  the 
defendant  fraudulently  represented  to  the  plaintiffs  that 
the  premises  covered  by  the  mortgage  were  worth  $2,000 ; 
that  one  acre  thereof  was  worth  more  than  two  acres  of 
the  land  plaintiffs  conveyed  to  the  defendant;  that  the 
land  was  worth  more  than  any  eighty  acres  of  land  on 
Horse  creek ;  that  all  of  it  was  good  farming  land,  suit- 
able for  and  capable  of  cultivation ;  that  it  lay  in  the  val- 
ley of  Mill  creek ;  that  forty  acres  of  the  same  were  cleared ; 
that  in  the  season  of  1889  Eoque  raised  eighteen  acres  of 
good  corn  thereon;  that  the  uncleared  land  was  thickly 
covered  with  extra  fine  and  valuable  timber;  that  much  of 
the  timber  was  tie  timber;  that  there  was  enough  tim- 
ber on  the  place  to  pay  off  the  mortgage ;  that  there  was 
a  large  and  good  log  house  on  the  premises,  clapboarded 
on  the  outside  and  lathed  and  plastered  on  the  inside ;  that 
there  was  a  large  and  good  log  double  barn  on  the  prem- 
ises; that  there  were  good  corncribs,  a  good  pigpen,  and 
other  outbuildings  on  the  premises,  all  sufficient  for  the 
needs  and  requirements  of  the  place.  It  is  alleged  that 
all  of  said  representations  were  untrue  and  false,  and  so 
known  to  be  at  the  time  they  were  made.  Plaintiffs  claim 
$1,000  damages  and  interest.  The  answer  consists  of  ad- 
missions, denials,  and  counter  allegations. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
dict, to  the  effect:   (1)  That  the  Boque  mortgage  was 
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transferred  by  the  defendant  to  the  plaintiffs  in  the  trade 
between  them  at  the  price  of  $1,000.  (2)  That  the  defend- 
ant did  not  represent  to  the  plaintiffs,  before  said  trade 
was  consummated,  that  the  eighty  acres  of  land  near  Mill 
creek,  covered  by  the  mortgage,  was  good  farming  land, 
and  that  all  of  it,  when  cleared,  could  be  cultivated ;  (3)  nor 
that  said  mortgaged  land  was  good  farming  land  and  was 
worth  more  than  any  two  eighties  of  land  on  Horse  creek ; 
(4)  nor  that  said  Mill  creek  farm  was  well  timbered,  and 
that  the  timber  upon  it  was  of  suflScient  value  to  pay  off 
said  mortgage;  (5)  nor  that  Roque  had  built  upon  said 
mortgaged  premises  a  substantial  hewed  log  house  that 
was  lathed  and  plastered.  (6,  7)  That  the  defendant  did 
then  represent  to  the  plaintiffs  that  forty  acres  of  said  Mill 
creek  farm  were  cleared,  and  (8,  9)  that  the  Mill  creek  farm 
was  worth  $2,600.  (10)  That  such  representations  were 
false.  (11)  That  the  defendant  had  been  upon  said  Mill 
creek  farm  before  he  assigned  the  mortgage  thereon  to  the 
plaintiff,  and  knew  the  character  of  the  same  and  the  im- 
provements thereon.  (12,  13)  That  the  Mill  creek  farm 
was  not  good  farming  land,  and  could  not,  any  more  than 
forty  acres  of  it,  be  cleared  and  cultivated.  (14)  That  this 
Mill  creek  eighty  was  poor  farming  land,  (15)  and  was 
poorly  timbered  in  December,  1889.  (16)  That  the  mar- 
ketable value  of  the  timber  thereon  was  $175.  (17)  That 
the  mortgagor,  Roque,  had  not  built  thereon  a  substantial 
hewed  log  house  that  was  lathed  and  plastered,  (18)  but 
only  a  fair  log  house,  hewed  on  inside.  (19)  That  only 
thirty  acres  of  said  land  were  cleared  at  that  time.  (20)  That 
the  value -^  of  said  mortgaged  land  at  the  time  was  $1,130. 
(21)  That  the  defendant  knew  that  such  representations 
were  false  at  the  time  he  made  them.  (22)  That  the  plaint- 
iffs did  not  believe  said  false  representations  made  by  the 
defendant  to  be  true ;  that  they  were  not  deceived  by  them  ; 
that  they  did  not  rely  upon  them  in  taking  this  Roque 
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mortgage,  and  they  were  not  induced  by  such  representa- 
tions to  take  said  mortgage.  (23)  That  the  plaintiffs,  or 
either  of  them,  did  not  know  this  Mill  creek  land  at  the 
time  said  mortgage  was  transferred  to  them.  (24)  That 
said  mortgage  would  have  been  worth  at  the  time  the  de- 
fendant transferred  it  to  the  plaintiffs,  if  the  representa- 
tions found  to  be  false  had  been  true,  the  sum  of  $1,000. 
(25)  That  said  mortgage  was  worth,  at  the  time  the  de- 
fendant transferred  it  to  the  plaintiffs,  $700. 

The  court  denied  the  plaintiffs'  motion  to  set  aside  the 
special  verdict  and  for  a  new  trial,  and  also  denied  theii^ 
motion  for  judgment  on  the  special  verdict ;  and  thereupon 
the  court  granted  the  defendant's  motion  for  judgment, 
and  the  same  was  entered  accordingly.  From  that  judg- 
ment the  plaintiffs  appeal. 

Michad  Murphy^  of  counsel,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Eastland  dk  Son, 
attorneys,  and  John  D.  Wilson,  of  counsel,  and  oral  argu- 
ment by  Mr.  Wilson. 

Cassodat,  J.  It  appears  from  the  special  verdict  set 
forth  in  the  foregoing  statement  that  the  defendant  repre- 
sented to  the  plaintiffs  that  forty  acres  of  the  Mill  creek 
farm  were  cleared,  when  as  a  matter  of  fact  there  were 
only  thirty  acres  of  the  same  cleared ;  that  that  farm  was 
worth  $2,600,  when  as  a  matter  of  fact  it  was  only  of  the 
value  of  $1,130;  that  the  defendant  knew  such  misrepre- 
sentations to  be  false  at  the  time  he  made  the  same ;  that, 
had  such  representations  been  true,  the  mortgage  would 
have  been  worth  $1,000 ;  that  as  a  matter  of  fact  it  was 
only  worth  $700  at  the  time  of  the  transfer.  Such  are  the 
only  false  representations  found  by  the  jury.  Had  the 
plaintiffs  been  induced  to  make  the  trade  or  exchange  by 
reason  of  such  false  representations,  then,  under  such  find- 
ings, the  plaintiffs  would  have  been  entitled  to  a  judgment 
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for  $300.  But  the  jury  expressly  find  that  the  plaintiflFs 
were  not  so  induced.  The  twenty-seijond  finding  is  to  the 
effect  that  the  plaintiffs  did  not  believe  such  false  repre- 
sentations to  be  true,  and  were  not  deceived  thereby,  and 
did  not  rely  upon  them  in  making  the  trade,  and  were  not 
induced  by  them  to  take  the  mortgage.  The  evidence  is 
sufiScient  to  sustain  this  finding,  and  we  do  not  perceive 
that  this  finding  ia  inconsistent  with  the  other  findings  in 
the  case.  It  is  well  settled  that  a  mere  expression  of  an 
opinion  as  to  the  value  of  land  to  be  exchanged  for  other 
land  will  not  amount  to  a  fraudulent  representation. 
Maltby  v.  Austin^  65  Wis.  527;  Gordon  v.  Butler ^  105  U.  S. 
553 ;  Homer  v.  Perkins^  124  Mass.  431.  The  misrepresenta- 
tions made,  however,  were  something  more  than  a  mere 
expression  of  opinion  as  to  the  value  of  the  mortgaged 
premises.  But,  in  order  to  render  a  misrepresentation  an 
actionable  fraud  in  any  case,  it  must,  among  other  things, 
be  relied  upon  by  the  person  to  whom  it  is  made,  or  whose 
action  it  is  intended  to  influence.  SlaitgJUer^s  AdmW  v. 
Gersofiy  13  Wall.  379;  Craig  v.  Hamilton,  118  Ind.  565; 
Whiting  v.  HiUy  23  Mich.  399.  This  principle  is  elementary. 
8  Am.  &  Eng.  Ency.  of  Law,  636,  637,  and  cases  there 
cited.  Here,  according  to  the  verdict,  the  plaintiffs  did 
not  rely  upon  the  false  representations  made ;  and  hence 
they  have  not  been  damaged  thereby  and  of  course  cannot 
recover. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Digitized  by  VnOOQ IC 


>^_T'J 


432  SUPREME  COURT  OF  WISCONSIN.  [86 

Kelly  v&  The  Town  of  Darlington. 


Kbllt,  Respondent,  ys.  The  Town  op  Darlington,  Appel- 
lant. 

November  9 — November  S8, 189S. 

Pleading:  Injury  from  defective  bridge:  Pt*oximate  catue, 

A  complaint  which,  after  describing  certain  alleged  defects  in  a  bridge, 
states  that  '*  by  reason,  entirely,  of  the  insufficiency,  want  of  re- 
pair, and  defects  aforesaid,  of  and  in  said  bridge,'*  a  wagon  in  which 
plaintiff  was  riding  was  ^precipitated  therefrom^  causing  serious 
injuries  to  her,  sufficiently  alleges  that  the  defects  were  the  proxi- 
mate cause  of  the  injury. 

APPEAL  from  the  Circuit  Court  for  La  Fayette  County. 

Action  for  personal  injuries  resulting  from  falling  from 
an  alleged  defective  bridge  upon  a  highway  in  the  defend- 
ant town.  The  complaint  charged,  in  substance,  that  the 
bridge  was  too  narrow  to  be  safely  traveled,  was  danger- 
ously high,  being  about  twelve  feet  above  the  river  bed, 
and  was  without  guards  or  railings ;  that  by  reason  of  said 
defects,  and  without  fault  on  the  part  of  the  plaintiff  or 
driver,  a  team  of  horses  and  the  wagon  attached,  in  which 
wagon  plaintiff  was  riding,  were  precipitated  off  of  said 
bridge  into  the  stream,  causing  serious  injuries  to  the 
plaintiff.  The  complaint  also  alleges  the  timely  giving  of 
the  notice  required  by  sec.  1339,  R.  S.,  and  the  filing  of  a 
claim  as  required  by  sec.  824,  R.  S. ;  and  a  copy  of  said 
notice  and  claim,  which  are  identical,  is  attached  to  the 
complaint  as  an  exhibit.  Said  notice  describes  and  locates 
the  bridge  with  exactness;  alleges,  as  defects,  that  there 
were  no  guards  or  rails  thereon,  that  it  was  too  narrow, 
and  that  it  was  unnecessarily  and  dangerously  high,  being 
about  twelve  feet  above  the  bed  of  the  water;  and  alleges 
that  plaintiff  received  her  injuries  by  reason  of  said  defects 
in  the  bridge.  The  complaint  also  contains  allegations 
showing  the  rejection  of  the  claim  by  the  town  board  of 
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audit  before  suit  brought.  A  general  demurrer  to  the 
complaint  was  overruled,  and  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Ortoii  cfe  Oshorriy 
and  oral  argument  hy  P.  A.  Orton, 

For  the  respondent  there  was  a  brief  by  Wilson  <J6  Mar- 
i5m,  *and  oral  argument  by  R.  J.  Wilson. 

WiNSLow,  J.  ^  Why  this  demurrer  should  have  been  in- 
terposed is  not  apparent.  It  is  manifest  that  it  was  rightly 
overruled.  It  is  said  that  the  defects  in  the  bridge  are  not 
alleged  to  be  the  proximate  cause  of  the  injury.  The  com- 
plaint distinctly  alleges  that  "  by  reason,  entirely,  of  the 
insufficiency,  want  of  repair,  and  defects  aforesaid,  of  and 
in  said  bridge,"  said  team  fell  from  the  bridge.  Nothing 
further  seems  necessary. 

By  the  Court —  Order  aflBrraed. 


Ohlert,  Eespondent,  vs.  Alderson  and  others.  Appellants. 

November  10  —  November  28,  189S, 

Contracts:  Sale  of  land:  Parol  evidence  as  to  consideration,  etc^ 

A  written  contract  of  sale  and  the  deed  given  in  execution  thereof . 
descriljed  specifically  two  government  subdivisions  ot  land  and 
stated  the  consideration  as  a  gross  sum,  without  mention  of  the 
number  of  acres  sold  or  of  any  price  per  acre.  Held,  that  in  the 
absence  of  fraud  or  mistake  parol  evidence  was  inadmissible  to 
show  that  the  agreement  was  for  the  sale  of  a  certain  number  of 
acres  or  for  a  certain  price  per  acra 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

This  is  an  action  for  money  had  and  received,  based  upon 
the  following  facts,  in  substance,  n'amely : 

The  defendants  entered  into  a  written  contract  October 
21,  1889,  to  sell  and  convey  to  the  plaintiff  "the  south  half 
Vol.  86—28 


Digitized  by  VnOOQ IC 


434  SUPREME  COURT  OF  WISCONSIN.  [86 

Ohlert  vs.  AlderaoQ  and  othera 

of  southwest  quarter  of  section  36,  town  6,  range  4,  and  the 
north  half  of  northwest  quarter  of  section  1,  town  5,  range 
4,  in  Grant  county,  Wisconsin,"  for  the  sura  of  $4,000,  to  be 
paid  as  specified  in  the  contract.  There  was  no  mention  in 
the  contract  of  the  number  of  acres  sold,  or  of  any  price 
per  acre.  It  simply  mentions,  in  express  terms,  the  sale  of 
the  said  two  government  descriptions  of  land  for  $4,000, 
without  other  explanation  or  qualification.  Subsequently, 
the  $4,000  consideration  having  been  paid,  the  defendants 
executed  and  delivered  to  the  plaintiff  a  warranty  deed  of 
said  tracts.  The  deed  expresses  a  consideration  of  $4,000, 
and  the  premises  thereby  conveyed  are  described  therein 
as  follows,  namely:  "The  following  described  real  estate, 
situate  in  the  county  of  Grant  and  state  of  Wisconsin,  to 
wit,  the  south  half  of  the  Southwest  quarter  of  section  36, 
town  6,  range  4  west;  also,  north  half  of  northwest  quarter 
of  section  1,  town  5  north,  of  range  4  west."  The  plaintiff 
subsequently  had  the  tracts  of  land  thus  described  surveyed, 
and  ascertained  for  the  first  time  that  they  contained  154.1 
acres  of  land,  and  no  more.  He  then  claimed  that  he 
bought  these  tracts  of  land  for  160  acres  of  land,  at  $25  per 
acre^  and  that  the  defendants  told  him  at  the  time,  in  sub- 
stance, that  there  were  160  acres  in  the  two  tracts;  and  he 
demanded  that  the  defendants  repay  him  the  price  of  5.9 
acres  atthe  rate  of  $25  per  acre,  $147.50,  and  brought  this 
action  for  the  recovery  of  that  sum,  with  interest.  There 
was  no  claim  that  there  was  any  fraudulent  representation 
made  by  the  defendants  as  to  the  quantity  of  land  included 
in  the  two  tracts,  and  it  appeared  that  before  making  the 
purchase  the  plaintiff  examined  the  lands  and  had  an  oppor- 
tunity to  ascertain  the  contents  of  the  tracts. 

At  the  trial  the  court,  against  the  objection  of  defendants, 
permitted  the  plaintiff  lo  produce  and  give  parol  evidence 
to  the  effect  that  by  the  parol  agreement  which  preceded 
the  written  contract  it  was  agreed  and  understood  that  the 
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defendants  were  to  sell  and  convey  the  tracts  of  land  in 
question,  and  tliat  they  contained  160  acres  of  land,  for 
which  plaintiff  was  to  pay  $25  per  acre,  amounting  to 
$4,000.  Evidence  was  given  on  behalf  of  the  defendants 
tending  to  show  that  the  lands  in  question  were  sold  by 
defendants  for  $4,000;  that  the  defendants  did  not  know 
what  number  of  acres  the  tracts  contained  until  after  the 
plaintiff  had  them  surveyed,  but  supposed  that  they  con- 
tained 160  acres  of  land ;  and  that  when  the  deed  was  de- 
livered nothing  was  said  as  to  the  number  of  acres  they 
contained. 

The  conflict  between  the  claims  of  the  respective  parties 
was  whether  the  sale  was  of  certain  tracts  of  land  supposed 
to  contain  160  acres  at  a  lump  sum  for  the  tracts,  or 
whether  it  was,  on  the  contrary,  the  sale  of  160  acres  of 
land  at  $25  per  acre,  the  amount  of  the  purchase  price  to 
be  determined  by  the  number  of  acres  in  the  tracts.  There 
was  no  claim  made  that  any  fraud  or  mutual  mistake 
occurred  in  the  execution  of  the  contract  of  sale,  or  the 
execution  and  delivery  and  acceptance  of  the  deed,  as  to 
the  terras  of  the  sale.  The  court,  at  the  request  of  plaint- 
iff's counsel,  instructed  the  jury  "that  if  the  plaintiff 
bought,  and  the  defendants  sold  to  him,  a  given  number  of 
acres  at  a  given  price  per  acre,  and  not  a  lump  contract  for 
a  lump  sum,  and  the  land  conveyed  by  them  to  him  does 
not  contain  so  many  acres  as  he  bought  and  they  sold,  and 
he  has  paid  them  for  the  number  of  acres  bought  by  him, 
the  plaintiff  is  entitled  to  recover  from  the  defendants  the 
difference  between  the  number  of  acres  he  bought  and  the 
number  conveyed  to  him  by  them,  at  the  agreed  price  per 
acre."  The  court  was  requested,  on  behalf  of  defendants, 
to  instruct  the  Jury,  in  substance,  that  when  a  contract  is 
put  into  writing  it  extinguishes  any  previous  parol  agree- 
ment betwejen  the  parties  as  to  the  terms  of  the  contract, 
and,  if  there  is  no  ambiguity  or  uncertainty  on  the  face  of 
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the  writing,  it  is  binding  upon  the  parties  and  cannot  be 
varied  or  changed  by  parol  evidence  unless  it  appears  that 
fraud  was  used  by  one  party  to  induce  the  other  to  assent 
thereto.     The  court  refused  to  so  instruct  the  jury. 

The  plaintiff  had  a  verdict  for  $150,  upon  which  judg- 
ment was  entered.     The  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Bushnell  c& 
WatJcins  and  John  D.  WileoUy  and  oral  argument  by  A,  li. 
BushneU  and  i?.  A.  Watkins, 

For  the  respondent  there  was  a  brief  by  Carter  dk  Bvnms^ 
and  oral  argument  by  W.  E,  Carter,  They  contended,  inter 
alia,  that  the  parol  evidence  in  this  case  did  not  tend  to 
vary  or  contradict  the  terms  of  the  written  instruments^ 
but  only  to  complete  them  in  the  particular  respecting 
which  they  were  incomplete ;  that  is,  as  to  how  the  con- 
sideration stated  in  them  was  arrived  at.  Both  the  state- 
ment of  consideration  in  a  deed  and  the  recitals  of  its 
payment  may  be  varied  and  controlled  by  parol  evidence. 
Cardinal  v.  Hadley^  158  Mass.  352;  5  Am.  &  Eng.  Ency.  of 
Law,  436-7 ;  Reynolds  v.  VilaSy  8  Wis.  482 ;  Bird  v.  Kleiner. 
41  id.  134;  Frey  v.Vanderhoof,  15  id.  397,  401;  ITaAn  v, 
DoolitUe,  18  id.  196;  Ryhba/rd  v.  Marshcdly  50  id.  322;  Bed 
Wing  Mfff.  Co.  v.  Moe,  62  id.  240;  Becker  v.  Knudson^  86 
id.  14;  Barnes  v.  U.  P.  B.  Co.  54  Fed.  Eep.  87;  TarbeU  v. 
Bowman^  103  Mass.  341;  Pickman  v.  Trinity  Churchy  123 
id.  1;  Paige  v.  Shermany  6  Gray,  511. 

PiNNBY,  J.  The  plaintiflfs  right  to  recover  in  this  case 
depends  entirely  upon  whether,  as  against  the  express  and 
unambiguous  terms  of  the  contract  of  sale  and  the  deed  of 
conveyance  executed  to  carry  it  into  effect,  he  can  be  al- 
lowed to  show  by  parol  evidence  that  the  contract  was  for 
the  purchase  and  conveyance  of  160  acres  of  land,  and  not 
merely  the  tracts  specifically  described,  and  consequently 
the  quantity  of  land  only  which  these  tracts  might  contain, 
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for  the  price  and  sum  of  $4,000.  We  consider  the  law  on 
this- subject  very  plain,  and  cannot  understand  how  the 
plaintiflTs  recovery  can  be  sustained.  By  the  plain  and  un- 
ambiguous terms  of  the  written  contract,  the  plaintiff  pur- 
chased only  the  tracts  of  land  in  question,  and  consequently 
only  the  quantity  of  land  they  contained,  for  $4,000. 
Neither  the  contract  nor  the  deed  makes  any  mention^ 
whatever  of  the  quantity  of  land.  The  parol  evidence 
admitted  contradicted  and  varied  the  terms  both  of  the 
contract  and  deed  in  very  important  respects,  namely,  in 
respect  to  the  quantity  of  land  sold  and  in  respect  to  the 
consideration  which  was  to  be  paid  therefor.  The  evidence 
goes  to  show  that  the  defendants  agreed  to  sell,  and  the 
plaintiff  bought,  not  merely  the  two  tracts  of  land  specific- 
ally described  in  the  contract  and  deed,  but  as  containing 
160  acres  of  land,  and  to  show  that  the  price  and  consider- 
ation to  be  paid  for  them  was  not  $4,000,  as  stated  in  the 
contract,  but  $147.50  less  than  that  sum.  Bearing  in  mind 
that  there  is  no  allegation  of  fraud  or  mistake  in  the  com- 
plaint, it  seems  hardly  possible  to  state  propositions  more 
clearly  at  variance  with  the  rule  forbidding  the  admission 
of  parol  evidence  to  contradict  or  vary  the  terms  of  a  writ- 
ten contract,  or  more  destructive  of  the  sanctity  of  written 
instruments.  Had  it  been  ascertained  upon  a  survey  that 
the  tracts  contained  a  like  quantity  of  land  in  excess  of 
160  acres,  upon  the  grounds  upon  which  this  recovery  has 
baen  allowed  the  defendants  might  sue  and  recover  from 
the  plaintiff  a  like  sum  in  excess  of  $4,000,  although  the 
contract,  plainly,  is  that  the  plaintiff  was  to  have  all  the 
land  that  both  tracts  contained,  and  only  that,  for  only 
$4,000.  We  think  the  statement  of  the  plaintiffs  conten- 
tion is  its  sufScient  refutation. 

The  contract  and  deed  clearly  state  a  sale  and  convey- 
ance of  what  may  be  aptly  termed  as  a  "  lump  quantity  " 
for  a  definite  gross  sum,  and,  as  there  was  no  allegation  of 
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fraud  or  mistake,  parol  evidence  to  the  contrary  was  cer- 
tainly inadmissible;  and  it  is  wholly  immaterial  how  the 
parties  arrived  at  the  sum  to  be  paid,  or  whether  there  was 
any  discussion  or  understanding  as  to  the  quantity  of  the 
land.  All  these  matters  are  merged  in  the  written  instru- 
ments, and  their  language  is  decisive  and  final.  The  fact 
that  parol  evidence  is  admissible,  in  an  action  on  the  cove- 
nants of  a  deed,  to  show  and  explain  the  consideration 
clause  and  what  the  real  consideration  was,  as  the  measure 
of  damages,  or  how  the  consideration  was  to  be  paid,  or 
that  the  deed  was  made  upon  a  valuable  consideration  and 
so  was  not  fraudulent  as  against  creditors  or  subsequent 
purchasers,  or  .to  prove  by  parol  other  facts  than  those 
stated  in  a  deed,  in  ordet*  to  show  the  whole  transaction, 
when  they  are  not  inconsistent  with  or  contradictory  of 
the  terms  of  the  deed,  as  held  in  the  cases  cited  by  respond- 
ent's counsel,  does  not  suffice  to  support  his  contention. 
The  plaintiff,  in  respect  to  the  question  at  issue,  is  certainly 
in  no  better  position,  so  far  as  the  admission  of  parol  evi- 
dence is  concerned,  after  the  execution  of  the  deed  than 
before;  and  though  the  provisions  of  the  written  contract, 
in  a  general  sense,  may  be  said  to  have  been  merged  in  the 
deed  delivered  and  accepted  under  it,  yet  if  the  deed  is  not 
conclusive,  when  the  question  arises  whether  the  sale  was 
of  two  tracts  of  land  accurately  described  without  reference 
to  quantity  and  for  a  specific  sura,  and  was  a  lump  sale  or 
a  sale  of  a  specific  number  of  acres  at  a  definite  sum  per 
acre,  the  written  contract  may  be  referred  to,  we  think,  in 
order  to  settle  the  question,  and  to  rebut  the  claim  that  the 
executed  contract,  as  stated  in  the  deed,  was  not  in. con- 
formity with  the  executory  one.  The  contract  was  one 
which,  by  the  statute  of  frauds,  was  required  to  be  in  writing, 
and  the  difficulty  with  the  plaintiff's  case  is  that  the  evi- 
dence received,  and  upon  which  a  recovery  was  had,  does 
not  explain  the  contract  as  to  the  quantity  of  lands  sold. 
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or  the  consideriation  clause  in  the  deed,  but  flatly  contra- 
dicts both,  in  their  most  essential  and  important  provisions; 
and,  if  admitted,  the  solemn  agreement  of  the  parties  is 
rendered  nugatory,  without  any  finding  of  fraud  or  mutual 
mistake. 

In  most  of  the  cases  relied  on  by  the  respondent's  counsel, 
there  does  not  appear  to  have  been  any  such  preliminary 
agreement  in  writing,  particularly  in  the  case  of  Cardinal 
V.  EoMey^  158  Mass.  352.  This  was  a  case  of  error  in  com- 
puting the  quantity  from  known  measurements.  But,  con- 
sidering the  case  solely  upon  the  basis  of  the  deed  and 
admib:sibility  of  parol  evidence,  the  rule  seems  to  be  that 
evidence  may  be  given  of  a  tionsideration  not  mentioned  in 
a  deed,  provided  it  be  not  inconsistent  with  the  considera- 
tion expressed  in  it.  1  Greenl.  Ev.  §  285,  and  cases  in  note  h. 
But  whatever  the  rule  deducible  from  the  cases  may  be,  in 
respect  to  the  extent  to  which  parol  evidence  may  be  ad- 
mitted to  explain  the  consideration  clause  of  a  deed,  the 
case  seems  quite  clear  on  other  grounds.  No  doubt  such 
evidence  is  admissible,  so  far  as  the  clause  operates  as  a 
mere  receipt  for  the  consideration  money,  but,  as  applied 
to  the  instrument  in  a  contractual  aspect,  a  different  rule 
seems  applicable.  The  consideration  of  the  deed  in  this 
case  may  be  properly  said  to  be  the  execution  and  perform- 
ance of  the  mutual  obligations  of  the  parties  in  a  previous 
written  agreement  between  them  under  seal,  in  relation  to 
the  same  subject  matter;  and  the  true  legal  effect  of  the 
deed  is,  no  doubt,  that  it  conveys  only  the  lands  which  the 
tracts  described  in  fact  contain.  McEvoy  v.  Loyd^  31  Wis. 
145.  The  language  of  the  contract  in  this  respect  is  identi- 
cal with  that  of  the  deed,  and  in  the  absence  of  fraud  or 
mutual  mistake  is  conclusive  as  evidence  upon  the  question 
of  what  the  contract  in  fact  was,  although  it  is  true,  as 
already  stated,  that  in  a  general  sense  it  has  been  merged 
in  the  deed,  so  that  it  cannot  now  be  the  foundation  of  an 
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action  by  either,  party  against  the  other.  Any  other  view 
would  throw  open  to  question,  upon  parol  evidence,  the 
quantity  of  land  agreed  to  be  conveyed,  although  the  pre- 
liminarj'  contract  in  that  rjespect  was  in  the  same  language 
as  the  deed,  and  was  on  that  account  conclusive  before  the 
deed  was  executed.  The  effect  of  the  parol  evidence  is  to 
add  to  the  deed  a  provision  it  did  not  contain  before,  and 
the  case,  in  this  respect,  is  not  distinguishable  in  principle 
from  Simanovich  v.  Woody  145  Mass.  180,  and  cases  cited, 
where  it  was  attempted  to  show  an  oral  agreement  by  which 
a  certain  incumbrance  was  not  to  be  within  the  covenant 
against  incumbrances,  in  which  it  was  held  that  "  while,  for 
some  purposes,  it  is  competent -to  show  what  the  realtjon- 
sideration  of  a  deed  is,  a  party  cannot,  under  the  guise  of 
showing  what  the  consideration  is,  prove  an  oral  agreement, 
either  antecedent  to  or  contemporaneous  with  a  deed,  which 
will  cut  down  or  vary  the  stipulations  of  his  written  cove- 
nant. This  would  violate  the  well-settled  rule  of  law  which 
will  not  permit  a  written  contract  to  be  varied  or  controlled 
by  such  testimony." 

In  the  case  of  Howes  v.  Barker ^  3  Johns.  506,  \yhere  B., 
by  articles  of  agreement,  covenanted  to  sell  and  convey  to 
H.  a  tract  of  land  for  £9  per  acre,  and  a  deed  was  ac- 
cordingly executed,  and  the  purchase  money  paid  accord- 
ing to  the  quantity  of  acres  expressed  in  the  deed,  it  was 
held  that  parol  evidence  was  not  admissible  to  show  that 
there  was  a  mistake  in  the  quantity  m/entioned  in  the  deed, 
and  that  an  action  for  money  had  and  received,  to  recover 
back  the  money  paid  for  the  number  of  acres  alleged  to  be 
deficient,  was  not  maintainable.  This  conclusion  is  sup- 
ported by  very  many  cases,  and  among  them  WinchM  r. 
Lathcirriy  6  Cow.  690 ;  Baltimore  P,  B.  <&  L,  Society  v.  Smithy 
64  Md.  187;  WiUiama  v.  Hathaway,  19  Pick.  387;  Miller 
V.  FicUhoni,  31  Pa.  St.  258;  Harhold  v.  Kuster^  44  Pa.  St. 
392. 
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While  the  plaintiflf,  as  already  noticed,  does  not  allege 
either  fraud  or  mutual  mistake  in  respect  to  the  quantity 
of  lands  in  the  tracts  described,  the  case  was  not  submitted 
to  the  jury  on  the  theory  that  either  had  been  established, 
but  simply  on  the  basis,  as  shown  by  the  charge  of  the 
court,  that  if  the  plaintiff  bought,  and  the  defendants  sold 
to  him,  a  given  number  of  acres  at  a  given  price  per  acre, 
and  not  a  lump  contract  for  a  lump  price,  and  the  land  does 
not  contain  so  many  acres  as  he  bought  and  they  sold,  and 
he  has  paid  for  the  number  of  acres  bought,  then  he  is  en- 
titled to  recover  the  difference  at  the  agreed  price  per  acre. 
We  think  that  the  evidence  objected  to  was  improperly  re- 
ceived, and  that  there  was  error  in  instructing  the  jury  as 
stated. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded. for  a  new  trial. 


Palmer,  Respondent,  vs.  Banfield,  Appellant. 

November  10  —  November  S8, 1893, 

Sale  of  chattels:  Acceptance:  Waiver  of  right  to  return:  Who  may  main- 
tain action  f  Instructions  to  jury. 

1.  Where  the  vendee  of  a  harvesting  machine  had  the  right  to  return 

It,  either  because  of  defects  constituting  a  breach  of  warranty  or 
under  a  condition  of  the  sale  that  he  might  return  it  if  dissatisfied, 
but»  after  testing  it  and  discovering  the  defects  or  determining  that 
he  was  not  satisfied  and  would  return  it  he  continued  to  use  it,  not 
to  make  a  further  test  but  merely  for  the  purpose  of  completing  his 
harvest  such  use  was  an  acceptance  of  the  machine  and  the  right 
to  return  it  was  thereby  lost 

2.  Plaintiff  was  the  agent  of  manufacturers  under  a  contract  providing 

that  if  he  made  sales  of  their  machines  on  terms  other  than  those 
specified  he  should  be  charged  as  purchaser  thereof.  He  sold  a 
machine  to  defendant  on  other  terms,  was  charged  as  purchaser, 
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and  paid  the  manufactureis  therefor.  Held^  that  he  thereby  became 
the  owner  of  the  cause  of  action  against  defendant  for  the  price  of 
the  tnachina 
8.  A  refusal  to  instruct  the  jury  that  they  might  find  damages  for  de- 
fendant in  case  they  found  in  his  favor  is  not  a  ground  for  reversal 
where  the  verdict  was  for  plain  ti£EL 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

This  action  is  to  recover  the  price  of  a  reaper  and  har- 
vester alleged  to  have  been  sold  and  delivered  by  plaintiff 
to  defendant  in  August,  1892,  for  the  agreed  price  of  $110. 
The  complaint  states  the  contract  to  have  been  that  de- 
fendant should  on  demand  give  plaintiff-  for  the  price  of 
the  machine  his  two  promissory  notes  for  $55  each, —  one 
payable  in  one  year,  and  the  other  in  two  years,  from  the 
date  of  sale,  with  interest.  It  is  further  alleged  in  the 
complaint  that  defendant  took,  used, and  accepted  the  ma- 
chine, and  that  on  due  demand  by  plaintiff,  made  before  the 
action  was  commenced,  that  defendant  execute  such  notes, 
the  latter  refused  to  do  so. 

In  his  answer  defendant  denies  that  the  partios  made 
the  agreement  alleged  in  the  complaint,  and  avers  that  the 
only  agreement  made  in  respect  to  the  machine  (which  is 
referred  to  in  the  answer  as  a  harvester  and  binder)  was  as 
follows:^  ^^  The  defendant  was  to  take  and  did  take  said 
binder  to  try  and  use  in  his  harvesting  for  the  years  1892 
and  1893,  and  that,  if  said  harvester  and  binder  did  the 
work  satisfactorily  to  this  defendant  during  said  two  liar- 
vests,  then  in  that  event  said  defendant  was  to  pay  said 
plaintiff  the  sum  of  $55  after  the  harvest  of  1893,  and  the 
further  sum  of  $55  in  the  fall  of  1894,  and  not  otherwise." 
The  answer  further  alleges  that  on  a  fair  trial  of  the  ma- 
chine it  failed  to  work  satisfactorily  to  defendant,  and 
failed  to  do  good  work,  whereupon  he  immediately  re- 
turned it  to  plaintiff.  The  answer  also  contains  a  counter- 
claim for  $25  damages  for  "  trouble  and  expense  by  reason 
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of  said  harvester  and  binder  failing  to  work  satisfactorily 
to  the  defendant." 

The  cause  was  tried  before  the  court  and  jury.  The  testi- 
mony of  plaintiflf  tends  to  prove  the  allegations  of  the  com- 
plaint, and  that  of  defendant  tends  to  prove  the  allegations 
of  the  answer.  It  appears  by  the  testimony  that  the  ma- 
chine was  delivered  to  *  defendant  on  a  certain  Thursday 
afternoon,  and  was  immediately" put  to  work  and  developed 
some  defects  in  its  construction.  That  defendant  used  it 
through  Friday  and  discovered  other  defects  going  to  the 
capacity  of  the  machine  and  the  principle  upon  which  it 
was  constructed.  The  testimony  tends  strongly  to  show, 
if  it  does  not  prove  conclusively,  that  as  early  as  Friday 
defendant  had  discovered  all  the  defects  in  the  machine, 
was  dissatisfied  with  it,  and  had  decided  to  return  it. 
However,  he  used  the  machine  nearly  all  day  on  Saturday 
and  until  he  had  finished  cutting  his  grain,  and  then  sent 
it  to  Cuba  City,  one  and  one-half  miles  distant,  where  plaint- 
iff had  a  place  of  business,  and  it  was  left  on  a  vacant  lot 
formerly  occupied  by  plaintiff.  The  plaintiff  never  ac- 
cepted return  of  the  machine,  and  has  had  nothing  to  do 
with  it  since  such  attempt  to  return  it. 

The  court  refused  to  give  the  following  instructions  pro- 
posed on  behalf  of  defendant:  "(1)  When  machinery  is 
guaranteed  to  do  certam  work  in  a  satisfactory  manner, 
and  not  to  be  paid  for  until  satisfactory  to  the  purchaser, 
if  it  is  in  good  faith  unsatisfactory  to  him,  and  he  notifies 
the  vendor  of  that  fact  within  a  reasonable  time,  there  is 
no  sale.  (2)  If  you  find  that  the  contract  was  that  the 
binder  was  to  do  work  to  the  satisfaction  of  the  defendant, 
and  that  the  defendant  made  an  honest  effort  to  make  said 
binder  do  good  work,  and  if  the  defendant  within  a  reason- 
able time  returned  the  binder  to  plaintiff  because  he  was  in 
good  faith  dissatisfied  with  the  binder,  then  your  verdict 
shall  be  in  favor  of  the  defendant.    (3)  If  the  jury  find  in 
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favor  of  the  defendant,  they  may  also  find  such  damages, 
if  any,  that  he  may  have  suffered  by  reason  of  the  failure 
of  the  binder  to  do  the  work  agreed  that  it  would  do  by 
the  contract." 

The  court  submitted  it  to  the  jury  to  find  what  the  con- 
tract of  the  parties  was,  and  instructed  the  jury  substan- 
tially that  if  they  found  i^t  to  be  as  Ulleged  by  the  plaintiff 
there  was  an  implied  warranty  that  the  machine  was  suitable 
for  the  work  it  was  intended  to  do,  and  if  not  suitable  there- 
for defendant  had  the  right  to  return  it  to  plaintiff  within 
a  reasonable  time  after  discovering  its  defects.  But  the 
court  further  instructed  the  jury,  if  they  found  that  defend- 
ant, after  "  he  knew  or  ought  to  have  known  from  the  test 
he  made  that  this  machine  was  an  unsatisfactory  machine 
on  Thursday  or  Friday,  and  after  determining  that  he  was 
not  satisfied  with  it,  nevertheless  went  on  and  worked  with 
it  on  Saturday  for  the  purpose  of  completing  his  harvest, 
the  law  would  consider  that  an  acceptance  of  the  machine." 
Also  that  such  acceptance  would  foreclose  defendant's  right 
to  return  it,  and  render  him  liable  to  pay  therefor  the 
agreed  price.  The  court  further  instructed  the  jury  that, 
if  they  found  defendant's  version  of  the  contract  the  cor- 
rect one,  he  -had  the  right  to  return  the  machine  if  not 
satisfied  witli  it,  unless  he  had  theretofore  accepted  it  under 
the  rule  of  acceptance  above  stated ;  and,  if  he  did  thus 
accept  it,  the  right  to  return  it  was  lost. 

The  jury  found  for  plaintiff  and  assessed  his  damages  at 
$110  (that  being  the  admitted  contract  price  of  the  ma- 
chine) and  interest  thereon  from  the  commencement  of  the 
action.  A  motion  by  defendant  for  a  new  trial  was  denied, 
and  judgment  entered  for  plaintiff  pursuant  to  the  verdict. 
Defendant  appeals  from  the  judgment. 

T.  Z.  Chary^  for  the  appellant,  to  the  point  that  the  first 
instruction  asked  and  refused  should  have  been  given,  cited 
Exhamt  V.  Co.  v.   C,  M.  ife  St.  P.  li.   Co.  66  Wis.  218; 
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SUshy  Mfg.   Co.  v.   Chico^  24  Fed.  Rep.  893;   Manny  v. 
Glendinning^  15  Wis.  50. 

For  the  respondent  there  was  a  brief  by  Carter  it  Bumsy 
and  oral  argument  by  IF.  E.  Ca/rter.  To  the  point  that 
the  instruction  as  to  an  acceptance  of  the  machine  by  de- 
fendant was  correct,  they  cited  Benj.  Sales,  sees.  595,  703-4, 
and  cases  cited ;  Fairfield  v.  Madison.  Mfg.  Co.  38  Wis. 
350;  Exhaust  F.  Co.  v.  (7.,  M.  c&  St.  P.  R.  Co.  66  id.  218; 
21  Am.  &  Eng.  Ency.  of  Law,  557-559,  and  cases  cited  in 
note  1  on  p.  559. 

Lyon,  C.  J.  1.  There  is  no  claim  in  this  case  for  dam- 
ages for  a  breach  of  warranty,  either  express  or  implied,  on 
the  sale  of  the  reaper  and  harvester  in  controversy.  The 
question  of  warranty  is,  therefore,  of  no  significance  in  the 
case,  except  as  it  bears  upon  the  right  of  defendant  to  re- 
turn the  machine  in  case  the  sale  thereof  Was  absolute,  as 
claimed  by  plaintiff.  If  the  jury  found  the  contract  to  be 
as  claimed  by  defendant,  under  the  charge  of  the  court  the 
question  of  warranty  does  not  necessarily  arise,  for  the 
jury  were  instructed  that,  if  they  so  found,  the  defendant 
had  a  right  to  return  the  machine  if  not  satisfied  with  it, 
although  it  may  have  done  such  work  as  would  satisfy  men 
generally.  The  right  under  such  a  contract  to  return  the 
property  may  be  stated  a  little  too  broadly  in  the  instruc- 
tions ;  but  no  exception  was  taken  thereto,  and  it  stands  as 
the  law  of  this  case.  Certainly  the  rule  thus  stated  allowed 
the  defendant  to  be  dissatisfied  with  and  to  return  the 
machine,  even  though  there  was  no  breach  of  any  warranty 
in  respect  thereto,  either  express  or  implied.  Neither  is 
there  any  controverted  question  of  reasonable  time  in 
which  to  return  the  machine  involved  in  the  case.  If  the 
defendant  did  not,  by  his  use  of  the  machine,  destroy  the 
right  to  return  it,  if  otherwise  he  had  such  right,  it  must 
be  held  as  matter  of  law  that  he  returned  it,  or  rather  that 
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he  effectually  offered  to  return  it  (which  amounts  to  the 
same  thing),  within  a  reasonable  time  after  it  came  to  his 
possession.  So  the  question  is  not  whether  the  offer  to 
return  was  made  within  a  reasonable  .time,  but  whether 
the  defendant  had  any  right  to  return  the  machine  when 
iie  attempted  to  do  so. 

If  the  sale  was  absolute,  as  claimed  by  plaintiff,  and  there 
was  a  breach  of  an  express  or  implied  warranty  of  thf* 
machine,  and  if  defendant  accepted  the  machine  after  test- 
ing it  and  discovering  its  defects;  or  if  the  sale  was  upon 
condition  that  if  dissatisfied  with  the  machine  the  defend- 
ant migiit  return  it,  and  if  defendant,  aftor  testing  it,  fully 
determined  that  it  was  unsatisfactory  to  him  and  he  would 
return  it,  and  afterwards  accepted  it, —  in  either  case  the 
right  to  return  it  was  lost.  The  court  instructed  the  jury 
tiiat,  if  defendant  ascertained  on  Thursday  or  Friday  that 
the  machine  did  not  do  good  work,  in  the  one  case;  or,  in 
the  other  case,  that  he  then  determined  he  would  return  it 
as  unsatisfactory, —  if  he  used  it  on  Saturday,  not  to  test 
it  further,  but  merely  to  Complete  the  cutting  of  his  grain 
and  without  any  expectation  that  plaintiff  or  his  agent 
would  come  there  and  make  the  machine  satisfactory  to 
liiin,  such  use  was  an  acceptance  of  the  machine  as  a  com- 
]>liance  with  the  contract,  and  was  fatal  to  his  right  to  re- 
turn it.  We  think  the  court  stated  the  law  correctly,  and 
that  the  testimony  justified  the  submission  to  the  jury  of 
the  question  of  acceptance. 

lb  should  be  stated  that  when  plaintiff  took  the  machine 
to  defendant  he  had  with  him  an  expert,  who  assisted  in 
starting  it.  There  is  testimony  to  the  effect  that,  without 
plaintiff's  knowledge,  such  expert  told  defendant's  son  he 
would  return  on  Friday  and  see  how  the  machine  worked ; 
but  he  made  no  promise  to  go  there  on  Saturday.  Plaintiff 
informed  defendant  that  he  would  remain  at  Cuba  City 
(his  home  being  in  Galena)  until  Saturday,  where  he  could 


Digitized  by  VnOOQ IC 


Wis.]  august  TERM,  1893.  447 

Palmer  v&  Banfleld. 

be  notified  if  the  machine  did  not  work  right.  He  re- 
mained there  until  Saturday  afternoon,  but  received  no 
such  notice.  It  is  very  doubtful  whether  the  expert  had 
authority  to  bind  plaintiff  by  his  promise  to  return  on  Fri- 
day, the  plaintiff  being  present,  acting  for  himself,  although 
not  in  hearing  at  the  time.  But,  waiving  that  question, 
the  jury  might  well  find  from  the  testimony  that  defendant 
had  no  right  to  expect,  and  did  not  expect,  that  either 
plaintiff  or  the  expert  would  return  to  defendant's  farm  on 
Friday,  or  at  any  other  time,  or  that  either  of  them  in- 
tended or  promised  to  have  anything  further  to  do  with 
the  machine,  unless  notified  that  it  did  not  work  well. 

2.  It  results  from  what  is  said  above  that  the  first  and 
second  instructions  proposed  by  defendant  are  defective,  in 
that  they  ignore  the  question  of  acceptance.  They  should 
have  been  qualified  by  adding  to  each  a  clause  to  the  effect 
that  if  defendant  accepted  the  machine  in  the  manner  above 
stated, —  that  is,  by  using  it  to  finish  his  harvest  after  he 
had  tested  it  and  found  that  it  would  not  do  good  work, 
or  he  determined  that  it  was  unsatisfactory  and  he  would 
return  it, —  his  right  to  return  it  was  lost;  and  the  ques- 
tion whether  he  did  so  return  or  offer  to  return  it,  or  notify 
plaintiff  of  his  dissatisfaction  therewith,  within  a  reason- 
able time,  would  be  thereby  eliminated  from  the  case.  The 
third  proposed  instruction  goes  expressly  upon  the  hy- 
pothesis that  the  defendant  obtain  a  verdict.  The  verdict 
being  for  plaintiff,  the  instruction  becomes  inapplicable  to 
the  case. 

3.  On  the  trial  the  question  was  raised  whether  plaintiff 
owned  the  cause  of  action  for  the  price  of  the  machine.  It 
was  proved  that  he  was  the  agent  of  the  manufacturers  for 
the  sale  thereof  and  other  like  machines,  under  a  contract 
prescribing  the  terms  on  which  alone  sales  should  be  made 
by  him,  and  providing  that  if  sales  were  made  on  other 
terms  plaintiff  should  be  charged  with  the  machines  thus 
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sold  as  a  purchaser.  The  sale  of  the  machine  in  question 
was  not  made  in  accordance  with  such  prescribed  terras, 
and  before  this  action  was  commenced,  it  was  charged  to 
the  plaintiflF  as  a  purchaser  and  he  paid  the  manufacturer' 
therefor.  Of  course,  he  thus  became  the  owner  of  the 
cause  of  action  for  the  price  of  the  machine. 

4.  Among  the  several  errors  assigned,  one  is  as  follows: 
"  The  court  erred  in  conveying  to  the  said  jury  his  opin- 
ions on  the  merits  of  the  case  by  the  manner  in  which  he 
commented  on  the  case  and  formulated  his  instructions  to 
the  jury."  The  learned  counsel  for  defendant  stated  in 
his  argument  that  this  is  the  main  error  on  which  be  re- 
lies for  a  reversal  of  the  judgment,  and  he  explained  in  a 
very  interesting  manner  how  an  honest  judge  may  be  un- 
consciously betrayed  into  actions  and  expressions  in  the 
presence  of  the  jury  very  prejudicial  to  the  cause  of  one 
or  the  other  of  the  parties.  And  so,  while  paying  a  high 
and  well-deserved  tribute  to  the  integrity,  ability,  and  de- 
sire to  do  exact  justice  in  all  cases  of  the  judge  who  pre- 
sided at  the  trial,  he  argued  that  this  is  a  case  of  uncon- 
scious bias  on  the  part  of  the  judge  against  the  case  of  the 
defendant,  and  sought  to  prove  its  existence  from  the  rec- 
ord. It  is  almost,  if  not  entirely,  inevitable  that  he  should 
fail.  This  court  can  only  know  from  the  record  what  the 
judge  said  and  did  on  the  trial.  It  is  sufficient  to  say  that 
the  most  searching  scrutiny  of  the  record  not  only  fails  to 
disclose  the  existence  of  any  such  bias,  but  it  fails  to  raise 
even  a  suspicion  of  its  existence.  We  find  neither  error 
nor  impropriety  in  any  of  the  remarks  of  the  judge  on 
the  trial  which  are  referred  to  by  counsel  in  support  of 
his  position.  Neither  do  we  find  any  error  in  the  rulings 
of  the  court  on  the  trial,  or  in  the  charge  to  the  jury. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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McCoKMioK,  Respondent,  vs.  Herndon,  Appellant. 

November  10 — November  S8, 189S,    - 

Deed  dbsoliUe  or  mortgagef    Evidence:  Spedflc  performance:  Adverse 

possession, 

1.  The  positive  and  uncontradicted  testimony  of  the  widow  and  two 
sons  of  the  grantor,  who  were  present  when  the  deed  was  executed, 
that,  though  absolute  in  form,  it  was  given  to  secure  a  debt,  and  that 
the  grantee  orally  agreed  to  execute  a  defeasance,  is  held  sufficient 
to  support  a  finaing  that  the  deed  was  in  fact  a  mortgage,  there 
being  nothing  against  such  testimony  but  the  mere  suspicion  that 
it  might  not  be  true. 

13.  The  deed  in  such  a  case  may  be  given  the  effect  of  a  mortgage  with- 
out specific  performance  of  such  oral  agreement  being  obtained. 

&  The  grantor  of  land  continuing  in  possession  after  the  conveyance 
cannot  set  up  adverse  possession  against  his  grantee,  but  holds  as 
tenant  for  the  latter  until  he  explicitly  disclaims  such  relation. 

APPEAL  from  the  Circuit  Court  for  Gra7it  County. 

Ejectment.  The  facts  are  stated  in  the  opinion.  The 
defendant  appeals  from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  J.  T.  Mills  and 
S.  H.  Taylor^  attorneys,  and  an  additional  brief  by  J.  S. 
Andersoiiy  of  counsel,  and  oral  argument  by  Mr.  Anderson. 
He  contended,  inter  alia,  that  in  an  action  of  ejectment  a 
mistake  in  the  deed  or  other  facts  outside  the  record  which 
avoid  its  effect  may  be  shown  only  when  an  equitable 
counterclaim  has  been  interposed.  Gree7i  Bay  cfe  M.  Canal 
Co.  V.  JTewitty  62  Wis.  317.  The  plaintiff  must  recover  upon 
the  strength  of  his  own  title  and  not  on  the  weakness  of 
the  defendant's,  and  when  reference  must  be  had  to  facts 
outside  the  record  in  order  to  avoid  the  effect  of  the  out- 
standing title  he  should  apply  to  a  court  of  equity  to  have 
his  title  cleared  before  proceeding  in  ejectment.  Casgraifi 
^.  Milwaukee  Co,  81  Wis.  113;  Sj>ie88  v.  Neuherg,  71  id.  279; 
Prickett  v.  Muck,  74  id.  207.  Plaintiff,  as  the  grantee  of 
Vol.  86—20 
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Win.  H.  Garner  or  his  heirs,  may  have  a  right  in  equity 
to  a  decree  of  specific  performance  declaring  the  absolute 
deed  to  be  a  mortgage;  but  such  relief  cannot  be  had  in 
this  cascj  where  the  parties  to  the  transaction  are  not  before 
the  court  and  where  there  was  no  proper  pleading  to  give 
the  court  jurisdiction.  Smith  v.  Huntj  13  Ohio,  260;  Reece 
't\  AlUu,  10  in.  236;  OiUett  v.  Tregama,!^  Wis.  472;  Eaton 
'i\  Smith,  19  id.  537. 

For  the  respondent  there  was  a  brief  by  Buahnell  cfe 
Waikiiis^  and  oral  argument  by  A.  R.  BiishneU. 

Ortdn,  J.  This  is  the  third  time  this  case  has  been  before 
this  court.  On  the  first  trial  the  defendant  recovered,  and 
the  judgment  was  affirmed,  and  the  plaintiff  took  a  new  trial 
under  the  statute.  On  the  second  trial  the  plaintiff  recov- 
ered, and  the  judgment  was  reversed  and  a  new  trial  or- 
(lererL  On  the  last  trial  the  plaintiff  recovered,  and  the 
tiefendant  has  appealed. 

Tbe  facts  are  substantially  the  same  as  on  the  second 
trial*  The  action  is  in  ejectment,  and  the  only  land  now 
in  question  is  the  E.  J  of  the  W.  J  of  the  N.  "W.  \  of  section 
30^  township  3  north,  range  4  west.  The  land  was  entered 
by  John  PI.  Garner  on  the  16th  day  of  January,  1855.  John 
IL  Cramer  conveyed  it  to  "William  H.  Garner,  by  warranty 
deed,  September  17,  1858,  and  William  H.  Garner  and  his 
family  occupied  and  improved  the  land  as  his  own  until  his 
death,  about  1871;  and  his  widow  and  children  continued 
to  reside  on  the  land  and  improve  it  and  pay  taxes  thereon 
until  1ST9  or  1880,  when  they  removed  to  Nebraska  and 
left  the  land  in  the  possession  of  a  tenant  until  March,  1881. 
TLe  defendant  went  into  possession  of  the  land  in  about 
1883  under  a  quitclaim  deed  from  one  John  Yager,  who 
held  it  l>y  a  tax  deed  which  has  since  been  declared  void, 
Imt  the  defendant  is  still  in  possession.  The  widow  and 
heirs  of  William  H.  Garner,  deceased,  deeded  the  land  to 
the  plaintiff  on  the  12th  day  of  December,  1883. 
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Up  to  this  point  the  title  of  the  plaintiff  appears  to  be 
perfect,  and  the  defendant  does  not  claim  to  have  any  title 
beyond  mere  possession  under  said  quitclaim  deed.  For 
the  purpose  of  retaining  his  possession,  the  defendant  in- 
troduced fL  warranty  deed  executed  in  July,  1859,  by  Will- 
iam H.  Garner  and  wife,  of  this  land,  to  one  John  B. 
Wheeler,  of  the  state  of  New  York,  for  the  consideration 
expressed  of  $175.  The  plaintiff  contends  that  this  deed 
was  in  effect  a  mortgage  to  secure  .  the  payment  of  $175 
that  Garner  owed  Wheeler,  and  upon  its  payment  the  land 
was  to  be  reconveyed  to  Garner;  that  Ezra  Wheeler,  the 
son  of  John  B.  Wheeler,  was  the  agent  of  his  father  in  this 
transaction,  and  agreed  that  on  his  return  to  New  York, 
and  the  delivery  of  said  deed  to  his  father,  they  would 
send  back  to  Garner  a  bond  or  contract  of  defeasance  for 
the  reconveyance  of  the  land  on  the  payment  of  the  $175. 
John  B.  Wheeler  died  soon  thereafter  wijihout  executing 
such  contract.  These  facts  were  substantially  proved  by 
the  testimony  of  Parmelia  Garner,  the  widow  of  said  Will- 
iam H.  Garner,  deceased,  and  of  William  J.  Garner  and 
John  W.  Garner,  their  two  sons,  who  were  present  when 
said  deed  was  executed.  The  testimony  of  these  witnesses 
is  so  positive  and  explicit  that  if  it  is  not  true  they  are 
guilty  of  perjury,  and  there  can  be  no  other  conclusion. 
We  are  aware  of  the  rule  that,  in  order  to  convert  a  deed  ab- 
solute on  its  face  into  a  mortgage,  the  evidence  must  be  very 
clear  and  convincing.  This  testimony  is  uncontradicted, 
and  there  is  nothing  but  a  mere,  bare  suspicion  that  it  may 
not  be  true  against  it.  There  does  not  seem  to  be  any 
good  reason  why  the  jury  should  not  have  believed  it.  The 
jury  found  that  this  deed  was  intended  to  be  a  mortgage 
to  secure  an  indebtedness  of  William  H.  Garner  to  John 
B.  Wheeler,  which  Garner  was  under  legal  obligation  to 
pay,  whether  he  was  willing  to  do  so  or  not.  We  are  com- 
pelled to  say  that  this  finding  is  supported  by  the  testimony. 


Digitized  by  VnOOQ IC 


452  SUPEEME  COURT  OF  WISCONSIN.  [86 

McCormick  va  Hemdon. 

The  nature  and  interpretation  of  a  mortgage  as  affecting 
the  title  of  the  mortgagor  in  this  state  are  too  well  known 
to  require  authorities.  The  title  in  fee  simple  of  the  mort- 
gagor is  not  impaired  or  changed  in  any  respect  whatever 
by  his  execution  of  the  mortgage,  but  remains  in  him  as 
before.  The  mortgage  is  a  mere  security  for  the  debt,  a 
mere  lien  on  the  land,  and  collateral  to  the  debt,  and  fol- 
lows it,  and  is  a  personalty  which  does  not  descend  to  the 
heirs  but  goes  to  the  administrator.  Brinkman  v.  Jones^ 
U  Wis.  498. 

The  title  of  William  H.  Garner  to  the  land,  therefore, 
remained  a^  perfect  after  the  execution  of  the  deed  as  be- 
fore, if  the  deed  was  in  fact  a  mortgage.  It  is  contended 
by  the  learned  counsel  of  the  appellant  that  before  the 
deed  can  be  given  such  effect  a  specific  performance  of  the 
verbal  agreement  of  John  B.  Wheeler  to  execute  the  de- 
feasance should  be  obtained  in  chancery.  That  does  not 
seem  to  be  necessary.  As  soon  as  the  deed  is  proved  and 
decided  to  be  a  mortgage,  it  is  a  mortgage  to  all  intents 
and  purposes,  with  all  of  its  incidents  and  legal  character- 
istics as  it  affects  the  title  of  the  land.  Such  specific  per- 
formance no  doubt  might  be  obtained,  so  that  the  agree- 
ment might  not  rest  in  parol,  but  I  can  find  no  authority  that 
this  is  necessary.  All  authorities  agree  that  the  deed  may 
be  proved  to  be  a  mortgage  by  parol  evidence.  Dohhs  v. 
Kellogg,  53  Wis.  448. 

This  finding  of  the  jury  is  sufficient  to  entitle  the  plaint- 
iff to  recover,  without  the  seeming  inconsistent  finding  of 
title  by  adverse  possession.  There  is  no  evidence  that 
William  H.  Garner  ever  disclaimed  the  title  of  John  B. 
Wheeler  as  his  grantee,  or  claimed  to  hold  by  any  other 
title.  Although  this  finding  may  be  unnecessary,  and  per- 
haps inconsistent  with  the  fact  that  said  deed  is  a  mort- 
gage, the  doctrine  that  a  grantor  of  an  absolute  deed, 
continuing  in  possession,  may  set  up  adverse  possession 
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a-gainst  his  grantee,  should  at  least  be  questioned.  He  does 
not  so  continue  in  possession  as  owner,  but  as  tenant  for 
his  grantee.  He  will  be  treated  as  holding  the  premises  in 
subserviency  to  his  grantee  until  he  makes  an  explicit  dis- 
claimer of  such  relation.  Butler  v.  Phelps^  17  Wend.  642; 
Furlong  v.  Oarrett^  44  Wis.  Ill;  Ronan  v.  Meyer y  84  Ind. 
390;  Eigginson  v.  Mein,  4  Cranch,  415;  Beach  v.  Catlin,  4 
Day,  284;  Olwine  v.  ITolman,  23  Pa.  St.  279;  1  Am.  & 
Eng.  Ency.  of  Law,  247.  The  plaintiff's  title  is  made  good 
by  converting  the  deed  to  Wheeler  into  a  mortgage,  and, 
when  she  sets  up  adverse  possession  as  against  that  deed 
as  an  absolute  conveyance,  she  destroys  the  basis  of  her 
legal  title.    The  two  theories  are  inconsistent. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Laub,  Respondent,  vs.  The  Orrr  of  Madison,  Appellant. 

November  11 — November  £8, 189S, 

Municipal  corporations:  Injury  from  defective  sidewalk:  Specification 
of  defects  in  notice:  Constructive  notice:  Evidence:  Court  and 
jury:  Improper  argument  to  jui^:  New  trial:  Discretion, 

1.  Where  the  notice  given  pursuant  to  sea  1889,  R  S.,  accurately  states 

the  place  where  an  injury  occurred  and  describes  generally  the  in- 
sufficiency or  want  of  repair  which  occasioned  it,  the  complaint 
and  evidence  need  not  be  confined  strictly  to  the  precise  defects 
described  or  mentioned  ^in  the  notice.  Thus,  where  the  notice 
stated  that  at  the  point  where  plaintiff  slipped  and  fell  on  the  side- 
walk there  was  a  steep  and  dangerous  descent,  that  the  boards 
were  old  and  rotten,  that  there  were  no  slats  nailed  across  the  walk, 
and  that  when  wet  by  rain  it  became  exceedingly  slippery,  it  was 
proper  to  allow  plaintiff  to  allege  and  prove  the  actual  condition  of 
the  walk,  including  the  facts  that  it  had  a  lateral  pitch  and  that 
rains  carried  slippery  mud  upon  it  from  the  adjoining  lot 

2.  Upon  the  evidence  in  this  case  —  tending  to  show  that  the  walk  was 

as  above  described  and  that  this  condition  of  things  had  existed  for 
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years— -it  was  not  error,  as  against  the  city,  to  submit  to  the  jury 
thp  questions  whether  the  walk  was  insufficient  and  whether  the 
city  had  constructive  notice  of  that  fact 

&  There  was  no  error  prejudicial  to  the  city  in  instructing  the  Jury 
that  the  walk  could  not  be  held  ihsufficient  because  lengthwise  it 
followed  the  slope  of  the  ground,  but  that  it  was  for  them  to  deter- 
miae  whether  or  not  it  was  unsafe  because  of  the  extent  of  its 
pitch  toward  the  street,  and  of  its  being  so  that  earth  would  wash 
Ujxju  it  from  the  adjacent  lot^  if  they  found  that  earth  did  so  wash 
upon  it 

4  If  counsel  pursue  an  improper  line  of  argument  to  the  jur^',  excep- 
tmn  thereto  should  be  taken  and  a  )*uling  had  thereon  at  the  time, 
B«i  that  the  error,  if  any,  may  appear  from  the  record. 

&  A  motion  for  a  new  trial  on  the  ground  of  improper  argument  to 
the  jury  is  addressed  to  the  discretion  of  the  trial  court,  and  its  de- 
chion  will  not  be  disturbed  except  in  case  of  an  abuse  of  such  dis- 
cretion. 


APPEAL  from  the  Circuit  Court  for  Iowa  County. 

On  the  evening  of  November  21,  1889,  the  plaintiff  fell 
and  broke  his  arm  and  was  otherwise  injured,  by  reason  of 
an  alleged  defective  sidewalk.  January  28, 1890,  the  plaint- 
iff notified  the  city  and  its  mayor  and  clerk  of  such  injury 
and  defect  at  the, place  described  in  the  opinion,  and  also 
that  the  plaintiff  claimed  damage  by  reason  thereof  in  the 
sum  of  $5,000.  February  21,  1890,  this  action  was  com- 
menced to  recover  such  danaages,  by  the  service  of  the 
summoDs  and  the  original  complaint.  That  complaint  was 
amended  September  24,  1891.  The  answer  put  in  issue  the 
negligence  of  the  defendant.  At  the  close  of  the  trial  the 
jury  returned  a  verdict  in  favor  ©f  the  plaintiff,  and  assessed 
his  damages  at  $1,800.  From  the  judgment  entered  thereon 
the  defendant  appeals. 

Burr  W.  Jones^  for  the  appellant,  contended,  inter  cdia, 
that  it  was  error  to  admit  evidence  of  the  notice  of  claim 
against  the  city  and  of  the  lateral  pitch  of  the  sidewalk 
and  of  the  condition  of  the  yard  of  the  adjoining  lot  al- 
lowing mud  to  be  washed  upon  the  walk.    The  notice 
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made  no  allusion  to  these  defects  on  which  the  plaintiflE 
-chiefly  relied  at  the  trial  and  on  which  the  case  was  finally 
submitted  to  the  jury.  The  case  does  not  come  within 
that  line  of  authorities  which  holds  that  mere  errors  are 
not  fatal,  provided  the  notice  is  suflBcient  to  apprise^ the 
officers  of  the  real  defect  complained  of.  Sowle  v.  Tomahj 
81  Wis.  353;  Billings  v.  Worcester,  102  Mass.  329;  Good- 
win V.  GardineTy  84  Me.  278;  MoDougaU  v.  Boston,  134 
Mass.  149 ;  Weier  v.  Greenfield,  74  Wis.  234.  There  was 
no  defect  in  the  walk.  In  its  linear  slope  it  merely  fol- 
lowed the  slope  of  the  hill,  and  it  could  not  have  been  con- 
structed otherwise.  Its  lateral  slope  was  such  as  all  prop- 
erly constructed  walks  have,  to  carry  oflf  water  into  the 
gutter.  City  authorities  are  not  bound  to  so  construct 
4;heir  walks  that  persons  are  not  liable  to  fall  upon  them  in 
rainy  weather,  and  the  slipperiness  of  a  walk  occasioned 
by  mud  and  rain  cannot  be  made  the  ground  of  a  recov- 
ery. See  CooTc  v.  Milwcmkee,  27  Wis.  192;  Perkiris  v. 
Fond  du  Lac,  34  id.  435;  HiU  v.  Fond  du  Lac,  56  id.  248; 
Schroth  V.  Prescott,  63  id.  652 ;  G7*os8enbach  v.  Milwaukee:, 
65  id.  31 ;  Ayres  v.  Hammondsport,  130  N.  T.  665 ;  Taylor 
u  Yonkers,  105  id.  202 ;  Hausmann  t;.  Madison,  85  Wis. 
187;  Chamberlain  v.  Oshkosh,  84  id.  289.  The  city  never 
had  any  notice  of  the  defects.  The  lateral  pitch  of  the 
walk  was  not  of  such  a  character  as  to  attract  attention, 
and  so  far  as  the  testimony  shows  the  pretended  defects 
relied  on  had  never  been  noticed  by  any  human  being.  The 
city  officers  were  therefore  not  bound  to  take  constructive 
notice  of  them.  Burns  v.  Bradford,  137  Pa.  St.  361 ;  Bro- 
iurg  V,  Des  Moines,  63  Iowa,  523 ;  Mc  Grail  v.  Kalamazoo,  94 
Mich.  52 ;  Tice  v.  Bay  City,  84  id.  461 ;  Bailey  v.  Spring 
Lake,  61  Wis.  227;  Bergevin  v.  Chippewa  FaUs,  82  id. 
-505;  Goodnough  v,  Oshkosh,  24  id.  549.  The  instruction 
hy  which  the  jury  was  allowed  to  find  the  walk  defective 
if  the  earth  could  wash  upon  it  from  the  adjacent  lot,  was 
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erroneous.  City  officers  are  not  bound  to  invade  the  pri- 
vate rights  and  property  of  adjoining  owners  in  order  to^ 
keep  streets  in  repair.  BUlinga  v.  Worcester^  102  Mass* 
329;  Taylor  v.  PecMam,  8  R.  I.  349,  5  Am.  Rep.  578; 
Jones  V.  Waltham,  4  Gush.  299 ;  Hixon  v,  LoweUy  13  Gray,. 
59 ;  Jones  v.  Boston^  104  Mass.  75.  Municipalities  are  not 
liable  for  defects  or  want  of  efficiency  in  the  plan  adopted 
for  the  construction  of  their  streets.  9  Am.  &  Eng.  Ency. 
of  Law,  380;  Child  v.  Boston^  4  Allen,  41;  Easton  v.  Neff^ 
102  Pa.  St.  474;  TIrquhart  v,  Ogdensluvg,  91  N.  T.  67; 
Williams  v.  Grand  Rapids^  50  Mich.  51 ;  Lansing  v,  Too- 
lan,  37  id.  152. 

For  the  respondent  there  was  a  brief  by  Olin  <&  BuUer^ 
and  oral  argument  by  R.  Z.  Builer. 

Cassodat,  J.  It  appears  from  the  record  that  Livingston 
street  runs  in  a  southeasterly  and  northwesterly  direction, 
and  crosses  "Williamson  street  at  right  angles ;  that  Jenifer 
stre.et  is  pai:allel  to  Williamson  street,  and  is  the  next  street 
southeasterly  therefrom ;  that  on  the  south  corner  of  the 
junction  of  Livingston  and  Williamson  streets  there  is  a 
store  building  and  dwelling  house,  fronting  northwesterly  on 
Williamson  street,  occupied  by  one  Deike;  that  tht>  sidewalk 
on  the  southwesterly  side  of  Livingston  street  runs  along 
within  a  few  feet  of  the  building;  that  there  was  at  the 
time  a  picket  fence,  with  a  board  along  the  bottom,  separat- 
ing the  walk  from  the  yard,  at  or  near  the  rear  end  of  the 
building;  that  the  walk  along  there  was  at  the  time  from 
four  to  five  and  three-quarters  feet  in  width ;  that  the  earth 
on  the  side  of  the  walk  towards  the  building  was  three  or 
four  inches  higher  than  the  walk,  and  flush  with  it;  that 
opposite  th^  rear  end  of  Deike's  building  the  walk  was 
about  five  feet  higher  than  the  sidewalk  on  Williamson 
street;  that  the  pitch  or  descent  in  the  walk  where  the  ac- 
cident happened  was  about  eleven  inches  in  ten  feet  on  the 
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outer  edge  of  the  walk,  and  a  little  more  than  that  on  the 
inner  edge ;  that  the  descent  was  less  rapid  nearer  William- 
son street;  that  the  average  slope  towards  Williamson 
street  was  about  eleven  and  one-half  inches  in  ten  feet ; 
that  the  walk  along  Livingston  street  follows  the  natural 
surface  of  the  ground ;  that  the  sidewalk  on  Jenifer  street 
was  about  twelve  feet  higher  than  the  sidewalk  on  Will- 
iamson street ;  that  at  the  place  of  the  accident  the  walk 
was  five  and  one-half  feet  wide,  and  pitched  or  descended 
towards  the  street  five  and  one-fourth  inches  on  the  full 
width,  or  about  one  inch  to  the  foot;  that  the  street  was 
two  or  three  feet  lower  than  the  walk ;  that  the  walk  was 
constructed  of  old  boards,  originally  an  inch  in  thickness, 
laid  crosswise  upon  three  stringers;  that  there  were  no 
slats  on  the  walk ;  that  it  was  not  a  firm  walk,  but  was 
springy  in  the  center ;  that  at  the  time  of  the  accident  the 
boards  had  rotted  down  so  that  they  were  not  more  than 
three  fourths  or  five  eighths  of  an  inch  in  thickness  in  the 
center,  and  the  edges  and  bottoms  were  entirely  rotten ; 
that  the  sidewalk  was  sunk  in  the  ground  at  the  point  of 
the  accident  so  that  the  boards  projected  into  the  bank  or 
ground  towards  the  building;  that  there  was  a  gradual 
slope  from  the  sidewalk  up  into  Deike's  back  yard ;  that  in 
time  of  rain  the  walk  at  the  place  of  the  accident  was  sub- 
ject to  be  overflowed  by  the  water  and  mud  falling  into 
the  yard ;  that  after  a  rain  storm  there  was  generally  a 
broad  streak  across  the  walk,  of  a  rather  slimy,  gummy 
substance,  of  dirt  and  moss  and  stuff  mixed;  that  there 
was  no  gutter  or  other  provision  to  prevent  this;  that  the 
water  that  fell  in  the  yard  and  on  the  roof  of  the  building 
went  right- over  the  sidewalk;  that  the  rain  carried  mud 
along,  and  left  it  on  the  sidewalk,  and  made  it  slippery 
after  a  rain  storm;  that  this  condition  of  things  had  existed 
for  years;  that  at  the  time  and  place  of  the  accident  the 
walk  was  wet,  muddy,  and  slippery;  that  about  7  o'clock 
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in  the  evening  of  November  21,  1889,  the  plaintiflf,  who 
was  at  the  time  53  years  of  age,  started  from  his  home  on 
Jenifer  street  to  go  to  Deike's  store,  to  buy  groceries; 
that  in  going  he  went  along-^the  sidewalk  in  question  to- 
wards Livingston  street ;  that  it  was  a  rainy  day,  and  was 
dark  and  raining  at  the  time;  that  he  was  carrying  an  um- 
brella and  a  half -gallon  jar;  that  the  wind  was  coming  up 
from  "Williamson  street,  so  that  he  held  the  umbrella  just 
before  his  face;  that  when  he  came  to  the  corner  of  Deike's 
building  his  feet  slipped  out  from  under  him,  and  he  fell 
and  broke  his  arm  and  was  otherwise  injured.  Such  is  a 
general  outline  of  the  evidence  in  support  of  the  verdict. 

1.  It  is  contended  that  the  complaint  and  evidence  should 
have  been  confined  strictly  to  the  precise  defects  described 
or  mentioned  in  the  notice,  and  that  the  admission  of  evi- 
dence of  other  defects  was  error.  No  question  is  made  that 
the  notice  did  not  accurately  describe  the  place  of  the  acci- 
dent ;  nor  that  it  did  not  state  the  absence  of  slats  or  cleats ; 
nor  that  it  did  not  state  that  the  boards  were  old  and  by 
long  usage  had  become  thin,  rotten,  and  weak ;  nor  that  it 
did  not  state  that  whenever  it  was  wet  or  moist  by  rain  it 
became  exceedingly  slippery  and  very  unsafe,  insecure,  and 
dangerous  to  pass  over;  nor  that  it  did  not  state  that  the 
sidewalk,  at  the  time  and  place  in  question,  was  very  steep 
and  unsafe  to  walk  over ;  nor  that  it  did  not  state  that  for 
some  distance  on  either  side  of  the  same  it  was  very  steep 
and  of  dangerous  descent.  All  those  things  were  stated. 
But  it  did  not  state  which  way  the  walk  descended,  nor 
that  the  bank  or  ground  on  the  lot  side  came  up  flush  with 
the  ends  of  the  boards  on  the  walk,  so  that  the  water  from 
the  yard  and  the  roof  of  the  building  naturally  ran  down 
and  carried  mud  upon  the  walk,  nor  that  the  walk  was  sunk 
in  the  ground,  and  the  boards  upon  it  springy.  Should  the 
evidence  of  these  things,  not  so  stated,  have  been  excluded  ? 
The  statute  declares  that  the  notice  shall  state  "  the  place 
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where  such  damage  occurred,  and  describe  generally  the  in- 
sufficiency or  want  of  repair  which  occasioned  "  the  injury. 
Sec.  1339,  E.  S.  As  indicated,  the  notice  accurately  stated 
the  place  of  the  injury  and,  in  a  general  way,  its  physical 
features,  so  that  no  one  with  that  notice  in  his  hand,  look- 
ing for  the  place  described,  could  fail  to  find  it.  In  the 
language  of  Mr.  Justice  Obton  in  Fopper  v.  WheaUand^  59 
Wis.  628 :  "  The  plaintiff  is  not  required  to  make  a  map  of 
its  topography,  with  sensible  objects  noted  upon  it  at  and 
near  the  place,  and  with  courses  and  distances  from  and  to 
places  and  monuments,  so  that  a  surveyor  could  find  it  with 
his  chain  and  compass.  The  only  possible  object  of  the  no- 
tice is  to  notify  the  authorities  of  the  town  of  the  place  with 
reasonable  certainty,  and  so  that  they  can  readily  find  it 
with  reasonable  diligence."  In  that  case  the  notice,  in  some 
respects,  was  inaccurate.  Nevertheless,  it  was  held  to  be 
sufficient.  So  it  has  been  held  that  where  such  notice  de- 
scribes the  place  of  the  injury  as  a  bridge,  when  in  fact  it 
was  a  culvert,  it  is  nevertheless  sufficient,  if  it  otherwise 
designates  the  place  in  such  a  way  that  it  can  be  found 
without  difficulty.  Wall  v.  Highland^  72  Wis.  435 ;  SaUa- 
day  V.  DodgeviUe^  85  Wis.  318.  True,  the  statute  not  only 
requires  that  the  notice  should  state  the  place  where  the 
damage  occurred,  but  that  it  should  describe  in  a  "  general " 
way  the  insufficiency  or  want  of  repair.  But  a  statute  is 
always  to  be  construed  with  reference  to  its  object,  and, 
as  indicated,  the  object  of  this  statute  was  to  enable  the 
authorities  to  investigate  the  question  of  the  defendant's 
liability.  Spellman  v.  Chioqpee^  131  Mass.  444;  Welch  v. 
Oardneft\  133  Mass.  529;  Canterbury  v.  Boston,  141  Mass. 
215 ;  Ziffin  v.  Beverly,  145  Mass.  549 ;  Tuttle  v,  Winchester, 
50  Conn.  4§6.  Without  such  ^^generaV^  description  of  the 
insufficiency  or  want  of  repair,  such  authorities  might,  in 
some  cases,  be  misled  as  to  the  defect  which  caused  the  in- 
jury.   But  in  the  case  at  bar  we  think  the  general  descrip- 
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tion  given  in  the  notice  was  suDBcient  to  authorize  the 
plaintiff  to  allege  and  prove  the  actual  condition  of  the 
walk  at  the  time  aijd  place  of  the  injury. 

2.  We  are  clearly  of  the  opinion  that  within  the  prin- 
ciples stated  in  Hart  v.  West  Side  B.  Co.y  post^  p.  483,  the 
evidence  is  suflBcient  to  support  the  verdict.  Within  the 
repeated  adjudications  of  this  court,  the  trial  judge  was 
justified  in  refusing  to  grant  the  nonsuit  and  in  submitting 
the  question  of  negligence  to  the  jury.  Richards  v.  Oshkoshy 
81  Wis.  228,  and  cases  there  cited. 

3.  Manifestly,  the  court  properly  submitted  the  question 
to  the  jury  as  to  whether  the  alleged  defective  condition  of 
the  walk  had  existed  for  such  length  of  time  prior  to  the 
accident  that  the  defendant  should,  with  reasonable  care 
and  diligence,  have  discovered  and  remedied  the  same. 

4.  Exception  is  taken  because  the  court  charged  the  jury 
that  "  a  city  is  not  required  to  grade  down  its  streets  so 
that  its  sidewalks  shall  be  level.  In  constructing  its  walks, 
it  may,  as  a  general  rule,  follow  the  natural  slope  of  the 
ground,  although  by  doing  so  its  walks  may  not  be  as  safe 
when  it  is  raining,  or  when  there  is  snow  or  ice,  as  they 
would  be  if  level.  The  sidewalk  in  question  cannot  be  held 
to  have  been  insuflBcient  because  lengthwise  it  followed  the 
slope  of  the  ground.  It  is  for  you  to  say  whether  or  not 
the  sidewalk  where  the  plaintiff  fell  was  not  in  a  reasonably 
safe  condition  hecauae  of  the  extent  of  its  pitch  toward  the 
street,  and  of  its  heing  so  that  the  earth  would  wash  onto  it 
from  the  side  next  Deik^s  lot,  if  you  find  from  the  evidence 
that  earth  did  wash  onto  it  from  that  side."  It  is  very 
doubtful  whether  the  exception  to  such  portion  of  the 
charge,  which  is  general,  is  suflBcient  to  raise  the  question 
whether  the  last  clause,  standing  alone,  would  be  error. 
However  that  may  be,  we  are  of  the  opinion  that  the  charge 
contains  no  error  which  is  prejudicial  to  the  defendant.  As 
said  in  Hart  v.  West  Side  li.  Co.,  post,  p.  483,  "  as  a  general 
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rale,  negligence  is  to  be  deduced  as  an  inference  of  fact  from 
several  facts  and  circumstances  disclosed  by  the  evidence, 
after  their  connection  and  relation  to  the  matter  in  issue 
have  been  traced  and  their  weight  and  force  considered." 
This  rule  is  peculiarly  applicable  to  the  case  at  bar.  The 
important  question  for  the  jury  to  determine  was  whether, 
at  the  time  and  place  in  question,  the  sidewalk  was  in  a 
reasonably  safe  condition  for  travel.  This  necessarily  in- 
volved all  the  several  facts  and  eircumstances  constituting 
such  conditions.  The  error  of  the  charge,  if  any,  was  in 
eliminating  from  the  case  the  element  of  the  slope  or  descent 
lengthwise  the  walk,  and  confining  the  jury  to  the  pitch  or 
descent  towards  the  street,  and  its  being  so  that  the  earth 
would  wash  upon  it  from  the  side  next  Deike's  lot.  The 
vice  of  eliminating  one  or  more  elements  going  to  make  up 
such  condition  or  negligence  was  considered  in  Ileddles  v. 
a  (&  iT.  W.  a.  Co.  74  Wis.  255-257.  In  Stilling  v.  Thorp, 
54  Wis.  536, 537,  the  condition  of  the  bridge  was  somewhat 
like  the  walk  in  question,  and  it  was  said :  "  In  charging 
the  jury  the  court  was  bound  to  keep  in  view  these  ad- 
mitted facts  and  the  evidence  in  the  case.  The  jury  were 
not  to  be  instructed  upon  law  in  the  abstract,  but  only  as 
to  the  law  applicable  to  the  admitted  facts  and  the  evidence 
of  the  respective  parties.  The .  court  was  not,  therefore, 
bound  to  submit  to  the  jury  the  effect  of  mere  slipperiness 
from  the  ordinary  action  of  the  elements,  as  ice  and  snow, 
in  a  bridge  properlj^  constructed  and  having  a  level  surface, 
but  only  to  give  such  instructions  as  should  be  requested  as 
to  the  law  applicable  ix>  that  bridge  in  its  then  present  condi- 
tion as  revealed  by  the  evidence  of  the  respective  parties." 
Such  condition  necessarily  involved  all  the  elements  going 
to  make  up  the  same.  In  this  respect  it  is  like  circumstan- 
tial evidence,  which  "  is  defined  to  be  where  the  proof  ap- 
plies immediately  to  collateral  facts  supposed  to  have  a 
connection,  near  or  remote,  with  the  fact  in  controversy. 
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.  .  .  In  such  a  case  it  is  obviously  misleading  to  separate 
each  collateral  fact  going  to  make  up  the  chain  of  circum- 
stances which  would,  together,  thus  force  conviction  of  the 
principal  fact  in  controversy,  and  then,  with  qualification, 
instruct  the  jury  that  such  isolated  collateral  fact  was  not 
suflicient  of  itself  to  establish  such  principal  fact."  United 
States  Esup.  Co.  v.  Jenkins^  64  Wis.  545,  546.  Manifestly  the 
errors  mentioned  could  not  have  worked  to  the  prejudice 
of  the  defendant;  although  they  might  have  operated  to  the 
serious  prejudice  of  the  plaintiff. 

5.  It  is  contended  that  a  new  trial  should  have  been 
granted  because  of  the  improper  line  of  argument  of  coun- 
sel for  the  plaintiff.  The  conduct  of  the  trial  must  neces- 
sarily be  left  with  the  trial  court,  in  the  first  instance.  If 
that  court  commits  an  error,  its  rulings  may,  of  course,  be 
corrected  here.  No  exception  to  such  line  of  argument  ap- 
pears to  have  been  made  at  the  time, —  much  less  was  any 
ruUng  made  thereon,  as  there  should  have  been.  Mulr 
cairn^  v,  JaneeviUej  67  Wis.  35 ;  Seticke  v.  M.  C.  R.  Co.  69 
Wis.  409.  Such  line  of  argument  is  only  made  to  appear 
by  affidavits  on  a  motion  for  a  new  trial.  Such  motion 
was  necessarily  addressed  to  the  discretion  of  the  trial 
court.  There  is  certainly  more  reason  for  holding  that 
there  was  no  abuse  of  such  discretion  in  refusing  that  mo- 
tion, than  in  refusing  to  disturb  the  judgment  in  Baker  v. 
StatCy  69  Wis.  41,  where  it  was  said :  "  Counsel  necessarily 
have  a  broad  latitude.  Where  counsel  on  one  side  tran- 
scend their  privilege,  counsel  on  the  other  side  may,  with- 
out jeopardizing  their  case,  follow  them  and  indulge  in 
proper  comments  upon  the  same  matter.  .  .  .  The 
trial  judge  is  necessarily  familiar  with  all  such  facts  and  cir- 
cumstances, as  well  as  all  shades  of  the  evidence.  He  must 
necessarily  have  a  broad  discretion  in  such  matters.  .  .  . 
Error  is  not  to  be  presumed  in  such  a  case.  If  counsel 
abuse  their  privilege  or  the  court  its  discretion,  it  should 
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be  made  to  appear  aflBrmatively  by  incorporating  all  essen- 
tial facts  and  circumstances  showing  it  in  the  record. 
.  .  .  "We  cannot  say  from  this  record  that  there  was 
such  abuse  of  privilege  or  discretion." 

The  verdict  does  not  appear  to  be  excessive. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


HosLBY  and  others,  Appellants,  vs.  Wisconsin  Odd  Fellows 
Mutual  Life  Insubanoe  Company,  Respondent. 

November  11 — November  £8, 1893. 

^ce  of  trial:  Where  "cause  of  action"  arises:  Life  insurance. 

L  The  words  *' cause  of  action,"  as  used  in  subd.  5,  sec.  2619,  R.  S.,  in- 
clude the  act  or  omission  without  which  there  would  be  no  cause 
of  action  or  right  of  recovery. 

2.  Where,  by  the  terms  of  a  policy  and  the  by-laws  of  the  company,  pay- 
ment of  life  insuranc-e  moneys  is  to  be  made  by  a  check  delivered 
to  the  beneficiaries,  a  c||efault,  if  any,  in  such  payment  takes  place 
in  the  county  in  which  the  beneficiaries  have  continuously  resided ; 
and  under  subd.  5,  sec.  2619,  R.  S.,  an  action  on  the  policy  is  triable 
in  that  county. 

APPEAL  from  the  Circuit  Court  for  Za  Crosse  County. 

The  appeal  is  from  an  order  changing  the  venue  from  La 
Crosse  to  Milwaukee  county  upon  application  of  defendant. 
The  defendant  is  a  domestic  insurance  corporation,  exist- 
ing under  ch.  43,  P.  &  L.  Laws  of  1869,  and  ch.  1,  Laws  of 
1887. 

On  May  10,  1889,  the  defendant  insured  the  life  of  Mat- 
thias Hosley,  a  resident  of  La  Crosse,  for  the  benefit  of  his 
wife  and  children,  and  issued  to  him  three  policies  or  cer- 
tificates of  insurance  of  $1,000  each.  Hosley  died  June  25, 
1892,  while  still  a  resident  of  La  Crosse,  being  at  the  time 
temporarily  in  Chicago.    His  wife  and  children,  who  are 
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the  plaintiffs  in  this  action,  continued  to  reside  at  La 
Crosse,  and  still  reside  there.  The  certificates  provided 
for  payment  of  the  insurance  to  the  beneficiaries  within 
ninety  days  after  due  proof  of  the  death  of  the  insured 
shall  have  been  received  by  the  secretary.  Sec.  14  of  the 
defendant's  amended  charter  (ch.  1,  Laws  of  1887)  provides 
as  follows :  "  "Within  ninety  days  after  the  receipt  by  the 
secretary  of  due  proofs  of  the  death  of  any  member  .  .  . 
there  shall  be  paid  to  the  beneficiary  "  the  sum  called  for 
by  such  certificate.  Sec.  14  of  defendant's  by-laws  provides 
that  upon  receipt  of  proofs  of  death  the  defendant's  secre- 
tary shall  immediately  examine  the  ca^e,  and,  if  he  finds 
that  the  deceased's  certificate  of  membership  was  valid 
and  in  full  force  and  effect  at  the  time  of  his  or  her  death, 
the  president  shall,  within  ninety  days  after  the  receipt  of 
said  proofs,  draw  his  warrant  on  the  treasury,  counter- 
signed by  the  secretary,  for  the  amount  due,  payable  to 
the  person  or  persons  entitled  thereto ;  and  the  secretary 
shall  within  such  ninety  days  transmit  or  deliver  the  same 
to  the  person  entitled  thereto,  and  take  his  or  her  receipt 
therefor. 

This  action  was  commenced  in  La  Crosse  county.  The 
complaint  set  forth,  among  other  things,  the  issuance  of 
the  policies,  the  due  performance  by  Hosley  of  all  the  con- 
ditions and  obligations  required  of  him,  the  death  of  Ht)s- 
ley,  June  25,  1892,  the  furnishing  of  complete  proofs  of 
death,  the  fact  that  more  than  ninety  days  had  elapsed 
since  the  furnishing  of  such  proofs,  and  the  defendant's 
neglect  to  pay  the  loss.  Upon  the  complaint  and  an  affi- 
davit showing,  among  other  things,  that  the  defendant's 
principal  office  and  place  of  business  was  and  still  is  in  the 
city  of  Milwaukee,  the  defendant  moved  that  the  venue  of 
the  action  be  changed  to  Milwaukee  county,  under  subd.  5, 
sec.  2619,  E.  S.  Upon  this  motion  the  plaintiffs  showed  by 
affidavit,  among  other  things,  their  continuous  residence  in 
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La  Crosse  from  the  time  of  the  issuance  of  the  policies  up 
to  the  time  of  the  commencement  of  the  action.  From  an 
order  changing  the  venue  to  Milwaukee  county,  plaintifiFs 
appeal. 

For  the  appellants  there  was  a  brief  by  M.  P,  Wing^  at- 
torney, and  C.  Z.  Hood  and  H.  P.  Richardson^  of  counsel, 
and  the  cause  was  argued  orally  by  J,  D,  Oumee,  To  the 
point  that  defendant  was  bound  to  seek  the  plaintiffs  and 
pay  them,  and  failure  to  do  so  was  a  breach  of  the  contract, 
they  cited  Bishop,  Cont.  sec.  1237;  2  Parsons,  Cont.  637-8 
and  note ;  2  Chitty,  Cont.  (11th  Am.  ed.),  1069 ;  Lee  v.  Sellecky 
83  N.  Y.  615,  618. 

For  the  respondent  there  was  a  brief  by  Z.  ff.  Mead  and 
Geo.  W.  Birdy  and  oral  argument  by  Mr.. Bird,  They 
contended,  inter  aliay  that  the  death  having  occurred  in 
Illinois,  it  should  be  held  that  the  cause  of  action  arose 
Avhere  the  brea3h  or  wrong  occurred,  which  was  in  Mil- 
waukee county.  Veeder  v,  Baker^  83  N.  Y.  156;  Ithaca 
Fire  DepL  v.  Beecher^  99  id.  429 ;  Bank  of  Ky.  «.  Ilarrison, 
1  Bush,  384;  Foster  v.  Wade^  4  Met.  (Ky.),  252;  Bodgersv. 
Mut.  Endow,  Asso.  17  S.  C.  406 ;  Hibemia  Nat  Bank  v, 
Lacomle,  84  N.  Y.  367;  Jackson  v.  Spittall,  L.  R  5  C.  P. 
542;  Durham  v.  SpencCy  L.  R  6  Exch.  46;  Howell  v.  Toung^ 
5  Barn.  &  C.  259. 

WiNSLOw,  J.  Under  subd.  6,  sec.  2619,  R  S.,  the  proper 
place  of  trial  of  this  action  is  the  county  in  which  the  de- 
fendant has  its  principal  oflSce  or  place  of  business,  or  in 
which  the  cause  of  action,  or  some  part  thereof,  arose. 
That  the  defendant's  principal  office  is  in  Milwaukee  is  un- 
disputed; but  still,  if  the  cause  of  action,  or  some  part 
thereof,  arose  in  La  Crosse,  the  place  of  trial  should  not, 
under  the  section  quoted,  be  changed.  The  question,  there- 
fore, is.  Did  the  cause  of  action,  or  any  part  of  it,  arise  in 
La  Crosse  county?  We  think  this  question  must  be  an- 
Vol.  86— 80 
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swered  in  the  affirmative.  As  was  said  in  Bruil  v.  North- 
western  M.  R.  Asso.  72  Wis.  430,  "  the  words  *  cause  of 
action '  .  ,  .  include  the  act  or  omission  without  which  there 
would  be  no  cause  of  action  or  right  of  recovery."  Of 
course,  the  making  of  the  contract,  the  payment  of  the 
premiums,  the  death  of  the  assured,  and  the  furnishing  of 
the  proofs  of  death,  are  all  essential  and  vital  facts  without 
which  there  would  be  no  cause  of  action ;  but  even  with 
all  of  these  facts  no  cause  of  action  would  be  complete 
until  ninety  days  had  passed  after  the  receipt  of  proofs 
without  payment.  It  was  the  default  in  payment  within 
the  ninety  days'  which  made  the  cause  of  action  perfect. 
Prior  to  this  default  an  action  would  have  been  premature. 
This  default  took  place  in  La  Crosse  county,  because  by  the 
contract  and  by-laws  of  the  company  the  check  was  to  be 
delivered  to  the  beneficiaries,  and,  as  they  were  continu- 
ously residents  of  La  Crosse,  that  delivery  was  to  take 
place  in  La  Crosse  county.  Hibemia  Nat  Bank  v,  Lor 
comhe^  84  N.  Y.  867.  We  conclude  that  the  default,  with- 
out which  there  could  be  no  recovery,  occurred  in  La  Crosse 
county. 

By  the  Court, —  Order  reversed,  and  action  remanded  for 
further  proceedings  according  to  law. 


Meoow,  Appellant,  vs.  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  Respondent. 

November  11  —  November  SS,  189S. 

(1)  Railroads:  Injury  to  property  by  fire:  Nonsuit    (2)  Appeal:  BxRsof 
exceptions:  Cases  and  briefs. 

1.  Id  an  action  for  injury  to  a  cranberry  marsh  by  fire,  a  nonsuit  was 
properly  granted  upon  evidence  which  left  it  a  matter  of  conjecture 
whether  the  injury  was  caused  by  the  original  fire  started  by  de- 
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feodant  twelve  miles,  distant  or  by  back-fires  started  to  prevent  its 
spread 
Z  Circuit  Court  Rule  XXIY,  as  to  the  preparation  of  bills  of  exceptions, 
and  Supreme  Court  Rules  VIII  and  IX,  as  to  the  preparation  and 
printing  of  cases  and  briefs,  will  be  strictly  enforced* 

APPEAL  from  the  Circuit  Court  for  Jtmeatc  County. 

The  C9fie  is  statod  in  the  opinion. 

J.  J.  Ifuff&eSy  attorney,  and  (r.  Stevens^  of  counsel,  for  the 
appellant. 

For  the  respoivient  there  was  a  brief  by  (7.  ff.  Van 
Alstinej  attorney,  and  John  T.  JFish,  of  counsel,  and  oral 
argument  by  Mr.  Fish, 

PiNNEY,  J.  This  action  was  brought  by  the  plaintiff  to 
recover  damages  against  the  di^fendant  for  burning  over 
his  cranberry  marsh,  situate  on  ti^e  N.  W.  i  of  the  S.  E.  i 
of  section  3,  township  18,  range  2,  in  Juneau  county,  on 
the  9th  day  of  August,  1886;  and  it  is  olaimed  that  the  fire 
which  did  the  injury  was  negligently  caused  by  the  defend- 
ant, and  was  communicated  on  the  28th  day  ^f  July,  twelve 
days  previous,  to  the  grass,  rubbish,  and  decayed  vegetable 
matter  on  and  along  the  right  of  way  of  the  defendant  be- 
tween sections  21  and  22  in  town  20,  range  2,  at  iv  point 
over  nine  miles  nearly  directly  north  of  the  plaintiffs  prem- 
ises, and  from  which  point  the  fire  spread  over  and  upgn 
the  marsh  lands  between  Beaver  brook  and  Little  Yellow, 
a  branch  of  Yellow  river,  passing  in  a  circuitous  route  to 
the  southeast,  and  finally  to  the  southwest,  wh^re  it  is 
claimed  the  fire  reached  the  plaintiff's  premises  and  caused 
the  damages  in  question.  The  distance  which  it  is  thus 
claimed  the  fire  ran  in  twelve  days  was  over  twelve  miles, 
and  the  country  over  which  it  passed  on  both  sides  of  this 
route,  and  to  the  north  and  south  as  well,  consists  of  a 
large  marsh,  interspersed  with  patches  of  hard  land  cov- 
ered with  oak  bushes  and  scrubs  and  a  few  scattering  jack 
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pines  in  places.  The  marsh  was  boggy,  and  at  times  quite 
wet,  and  had  not  been  burned  over  regularly,  so  that  in 
many  places  there  had  accumulated  layers  of  decayed  grass 
of  former  years,  beaten  down  among  the  peat  bogs;  and  the 
marsh  was  at  the  time  covered  with  the  then  green  growth 
of  the  season.  The  season  had  been  an  unusually  dry  one, 
and  the  dead  grass  and  decayed  vegetation  and  bogs  were 
in  a  condition  favorable  to  the  spread  of  fire.  The  wind 
for  the  most  part  was  from  the  northwest  and  north,  and 
finally  from  the  northeast. 

Owing  to  the  distance  the  fire  is  claimed  to  have  spread, 
and  the  twelve  days  it  was  burning,  and  such  intervening 
patches  or  bodies  of  hard  ground  covered  with  bushes,  etc., 
great  difficulty  was  experienced  in  attempting  to  trace  the 
fire  from  the  point  of  its  origin  to  the  plaintiffs  premises, 
and  in  showing  that  this  fire  thus  negligently  communi- 
cated to  the  marsh,  as  it  is  claimed,  burned  over  the  plaint- 
iflTs  cranberry  marsh ;  and  this  difficulty  was  very  mate- 
rially increased  by  the  fact  that  several  back  fires  had  been 
set  at  intervals  in  the  mean  time  to  intercept  and  prevent 
the  passage  of  the  original  op  main  fire  to  the  south,  and 
the  further  fact  that  no  witness  was  produced  who  was 
able  to  testify  as  a  fact  within  kis  knowledge  that  the  orig- 
inal fire  caused  the  injury  complained  of,  and  that  those 
who  saw  the  fire  burn  over  the  plaintiflTs  marsh  were  un- 
able to  say  as  a  fact  that  it  was  not  the  result  of  the  back 
fires  instead  of  the  original  fire.  The  witnesses  upon 
whose  testimony  the  plaintiff  relied  to  trace  the  fire  only  « 
saw  it  progressing  in  a  southeast  direction  occasionally  and 
for  no  considerable  portion  of  the  time  it  was  running  the 
entire  distance,  and  almost  invariably  at  a  time  when  en- 
gaged in  back-firing  or  making  barriers  to  its  progress  in 
order  to  protect  property  of  their  own,  and  which  particu- 
larly engrossed  their  attention.  The  evidence  shows  that 
when  the  marsh  was  set  on  fire  in  back-firing  or  otherwise, 
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it  might  be  apparently  entirely  whipped  out  or  quenched  with 
water,  still  the  fire  would  get  in  the  layers  of  dead  grass  or 
peat  bogs  and  smoulder  for  days  even,  until,  its  immediate 
surroundings  becoming- dry  by  the  action  of  the  sun  and 
fire,  it  would  be  fanned  into  action  by  a  slight  wind,  and, 
communicating  with  the  grass  near  by,  would  be  kindled 
and  spread  into  a  raging  and  destructive  fire.  Another 
difficulty  experienced,  known  to  all  familiar  with  such  fires, 
was  that  the  fire,  whether  a  back  fire  or  original  fire,  will 
often  work  back  against  the  wind,  get  a  new  head,  and 
suddenly  spread  to  localities  to  which  it  did  not  seem  prob- 
able the  fire  would  extend. 

The  evidence  is  quite  lengthy,  and  the  trial  doubtless  oc- 
cupied some  days.  After  it  was  closed  on  both  sides  the 
defendant  moved  for  a  nonsuit,  and  the  circuit  court  granted 
it,  for  the  reason,  in  substance,  that  th^re  was  not  suflicient 
evidence  to  go  to  the  jury  to  show  that  the  original  fire 
caused  the  injury  complained  of,  and  not  the  Jback  fires  put 
out  to  interrupt  its  progress,  acting  upon  the  rule  laid  down 
in  Marvin  v.  C,  Jf.  <&  St.  P.  JR.  Co.  79  Wis.  140. 

The  fire-breaks  and  back-firing  were  nearly  on  a  direct 
line  south  towards  the  plaintiffs  premises,  while,  by  the 
plaintiflP's  contention,  the  course  of  the  fire  caused  by  the 
defendant  diverged  in  a  southeasterly  direction  about  three 
or  four  miles,  crossing  Little  Yellow  and  again  recrossing 
it  and  passing  back  to  the  southwest  to  the  plaintiff's  prem- 
ises. The  back-firing  was  on  interior  and  shorter  lines,  and 
about  eight  of  these  back  fires  were  set  at  intervals  between 
Avhere  the  fire  broke  out  and  the  plaintiff's  premises;  and 
there  is  evidence  showing  that  in  three  ini^tances,  at  least, 
the  back  fires  escaped  and  went  easterly  and  south,  and 
there  is  no  satisfactory  evidence  that  they  were  extin- 
guished. For  two  days  before  the  fire  burned  the  plaintiff's 
premises  the  entire  country  to  the  north  was  on  fire  lor 
several  miles  in  breadth,  and  whether  the  injury  complained 
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of  was  in  fact  caused  by  the  first  fire,  which  passed  to  the 
southeast  and  again  to  the  southwest,  or  a  line  of  fire  on 
the  west  of  it,  moving  south,  is  left,  so  far  as  the  evidence 
goes,  to  mere  conjecture,  and  more  extended  comments  on 
the  evidence  would  serve  no  useful  purpose.  If  the  case 
had  been  sent  to  the  jury,  they  would  have  been  left  to 
guess  at  or  conjecture  a  result  which  the  law  requires 
/should  be  fairly  established  by  competent  evidence.  Such 
was  the  opinion  of  the  court  after  hearing  the  evidence  as 
it  was  produced,  and  with  advantages  for  understanding 
and  appreciating  its  force  and  weight  which  we  do  not 


The  argument  here  necessarily  proceeded  without  pre- 
vious reading  of  the  evidence,  and  without  a  carefully  pre- 
pared brief  outlining  and  stating  in  detail  the  points  relied 
on  by  the  appellant,  with  references  to  the  folios  of  the 
case  where  the  evidence  would  be  found  which  it  was 
claimed  was  ^uflBcient  to  support  them  and  warrant  a  ver- 
dict ;  and,  while  the  case  was  argued  very  fully,  under  such 
circumstances  an  oral  argument,  of  itself,  on  a  complicated 
and  uncertain  state  of  facts,  fails  to  give  the  court  the  nec- 
essary explanation  and  assistance  to  properly  understand 
the  case.  The  bill  of  exceptions  extends  over  165  pages, 
consisting  only  of  the  stenographer's  notes,  prefaced  by  a 
caption,  and  closing  with  the  formal  conclusion  of  a  bill. 
It  is  in  no  proper  sense  in  compliance  with  Rule  XXIV  of 
the  Circuit  Court  Rules,  and  the  ease  is  extremely  defective 
for  want  of  proper  proof-reading,  sentences  being  improp- 
erly divided  which  probably  were  originally  very  obscure ; 
and  references  to  various  points  in  the  evidence  are  so  im- 
perfect that  it  is  extremely  difficult,  and  in  several  instances 
impossible,  to  arrive  at  the  real  force  and  meaning  of  the 
evidence.  We  have  not  been  favored  with  a  brief  on  be- 
half of  the  appellant  in  compliance  with  the  rule,  stating 
succinctly  the  points  and  grounds  relied  on  by  the  appel- 
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lant  in  order  to  trace  the  fire  from  where  it  was  set  or 
broke  out  to  the  plaintiflPs  land  in  question,  with  suitable 
references  to  the  folios  of  the  case,  but  merely  with  a 
meager  statement  of  less  than  a  page,  and  an  imperfect 
sketch  map,  and  a  reference  to  the  "  Case,  page  1  to  124.'' 
Neither  the  case  nor  brief  is  in  compliance  with  the  rules 
of  this  court,  and  we  take  this  occasion  to  say  that  in  the 
future  the  court  will  be  forced  to  decline  the  examination 
of  oases  so  imperfectly  prepared,  and  that  Rules  VIII  and 
IX  in  respect  to  the  preparation  and  printing  of  cases  and 
briefs  in  this  court,  as  well  as  the  rule  in  respect  to  the 
preparation  of  bills  of  exceptions,  will  be  strictly  enforced. 
"We  have,  however,  examined  the  case  with  care,  to  see  if 
error  in  the  ruling  of  the  circuit  court  was  shown  affirma- 
tively by  it,  but  have  been  unable  to  see  any  safe  or  sub- 
stantial grourfd  upon  which  we  ought  to  interfere  to  reverse 
the  decision  of  the  circuit  court,  and  its  judgment  must 
therefore  be  aflSrmed. 

£j/  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Hoffman,  Appellant,  vs.  The  Chicago,  Milwaukee  &  St. 

Paul  Railway  Company,  Respondent. 

Hoffman,  Respondent,  vs.  The  Chicago,  Milwaukee  &  St. 

Paul  Railway  Company,  Appellant. 

November  11  — November  i8,  1893. 

New  trial  for  misconduct  of  juror:  Appeal:  Bill  of  exceptiojis:  Terms, 

1.  Where  an  order  granting  a  new  trial  on  the  ground  of  misconduct 
of  a  juror  is  based  on  the  minutes  of  the  court  and  certain  affida- 
vits, it  wiU  not  be  disturbed  on  appeal  if  such  minutes  are  not  before 
the  appellate  court,  even  though  the  affidavits  do  not  sufficiently- 
establish  the  alleged  misconduct 
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2l  Where  the  succesBf ul  party  10  not  responsiUe  for  the  misoondnot  of 
a  juror,  and  such  miaconduct  does  not  of  itself  render  the  verdict 
of  the  whole  jury  a  perverse  verdict*  the  granting  of  a  new  trial 
because  of  such  misconduct  is  a  matter  of  discretion,  and  it  should 
be  granted  only  on  the  terms  that  the  moving  party  pay  the  costs  of 
the  former  trial 


APPEALS  from  the  Circuit  Court  for  Wood  County. 

The  action  is  to  recover  damages  for  the  alleged  negli- 
gent starting  of  a  fire  by  defendant  railway  company  on 
its  right  of  way  in  Wood  county,  which  fire  spread  over 
plaintiff's  cranberry  lands  and  destroyed  the  crop  and 
plants  growing  thereon.  The  action  was  tried  before  the 
court  and  a  jury,  and  the  plaintiff  had  a  verdict.  At  the 
same  term  a  motion,  founded  on  the  minutes  of  the  court, 
was  made  on  behalf  of  the  railway  company  to  set  aside 
the  verdict  and  for  a  new  trial.  Several  grouYids  of  motion 
are  stated,  one  of  which  is  as  follows:  ^^  Because  the  juror 
Michael  Mathews  did  not  fully,  fairly,  and  truthfully  an- 
swer the  questions  propounded  to  him  on  his  voir  dire^  as 
is  shown  by  the  affidavits  attached  hereto  of  John  T.  Fish, 
Charles  E.  Lester,  and  George  B.  McMillan."  The  motion 
was  granted,  on  the  terms  that  the  defendant  pay  the  costs 
of  the  trial.  It  is  stated  in  the  order  granting  a  new  trial 
that  ^*the  same  is  hereby  granted  for  the  reason  that 
Michael  Mathews^  one  of  the  jurors  who  participated  in 
the  trial  of  said  action,  was  guilty  of  misconduct  on  said 
trial  in  not  fully,  fairly,  and  truthfully  answering  the  ques- 
tions propounded  to  him  on  his  voir  dire,  and  was  not  an 
impartial  juror."  The  plaintiff  appeals  from  the  order 
granting  a  new  trial,  and  the  defendant  railway  company 
appeals  from  that  portion  of  such  order  which  requires  it 
to  pay  costs  of  the  triaL 

For  the  plaintiff  there  were  briefs  by  Gardner  <&  Gaynor, 
attorneys,  and  Geo.  L.  WilHams,  of  counsel,  and  oral  argu- 
ment by  Geo.  R.  Gardner. 
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For  the  defendant  there  were  briefs  by  C,  H,  Van  Al- 
9tine,  attorney,  and  John  T,  Fish^  of  counsel,  and  oral  argu- 
ment by  Mr.  Fish, 

Lyon,  C.  J.  1.  The  motion  for  a  new  trial  is  based  upon 
the  minutes  of  the  court,  and  certain  affidavits  are  referred 
to  therein  which  were  attached  to  and  served  with  the 
motion.  Such  affidavits  are  in  the  record  returned  to  this 
court.  There  is  no  bill  of  exceptions  in  the  case,  and  noth- 
ing whatever  in  the  record  to  show  what  papers  were  used 
on  the  hearing  of  the  motion.  We  can  only  presume  that 
inasmuch  as  the  motion  was  founded  on  the  minutes  of  the 
court,  and  certain  affidavits  are  referred  to  in  the  motion 
and  were  served  therewith,  such  minutes  and  affidavits 
were  used  on  the  hearing  and  are  the  basis  of  the  order 
granting  the  motion.  But  these  minutes  are  not  here,  and 
hence,  should  the  court  be  of  the  opinion  that  the  affidavits, 
considered  by  themselves,  do  not  sufficiently  establish  the 
alleged  misconduct  of  the  juror  as  found  by  the  circuit 
court,  still  this  court  cannot  say  that  the  minutes  do  not 
clearly  show  such  misconduct  and  want  of  impartiality  on 
the  part  of  the  juror.  For  that  reason  we  cannot  properly 
disturb  the  prder  founded  upon  the  existence  of  such  mis- 
conduct and  want  of  impartiality.  It  is  too  well  settled 
to  admit  of  discussion  that  an  appellate  court  will  not  re- 
view findings  of  fact  unless  it  has  before  it  all  the  testi- 
mony upon  which  the  findings  were  made.  The  order  in 
question  rests  upon  a  finding  of  fact  which,  if  true,  justi- 
fies the  order,  and  the  record  shows  affirmatively  that  all 
the  proofs  on  which  the  finding  is  made  have  not  been  re- 
turned to  this  court.  All  that  we  can  do  is  to  presume 
that  such  proofs  are  sufficient  to  support  the  order. 

2.  On  the  appeal  of  the  railway  company  it  need  only  be 
said  that  the  misconduct  of  a  juror  in  the  particular  men- 
tioned in  the  order  does  not  of  itself  render  the  verdict  of 
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the  whole  jury  a  perverse  verdict,  or  bring  the  case  within 
any  of  the  exceptions  to  the  general  rule  that  a  new  trial 
should  be  granted  only  on  the  terms  that  the  moving  party 
pay  the  costs  of  the  former  trial.  Schraer  v.  Stefan^  80 
Wis.  653,  and  cases  cited.  Those  exceptions  are  stated  in 
the  above  case  to  be  when  the  verdict  is  perverse  or  en- 
tirely unsupported  by  evidence,  or  in  which  the  court  has 
misdirected  the  jury  as  to  the  law  of  the  case.  It  should 
be  observed  there  is  no  claim  that  the  plaintiff  was  responsi- 
ble for  the  misconduct  of  the  juror.  Had  he  been  responsi- 
ble therefor,  or  in  any  manner  connected  therewith,  the 
case  might  and  probably  would  furnish  another  exception 
to  the  general  rule  just  stated  in  respect  to  costs.  The  new 
trial  was  really  granted  by  the  court,  not  as  matter  of 
strict  right,  but  in  the  exercise  of  its  sound  discretion,  and 
the  case  is  within  the  general  rule  above  stated  in  respect 
to  costs. 

By  the  Court, —  The  order  of  the  circuit  court  is  a£Srmed 
on  both  appeals. 


Baker,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

Nommber  11 — November  t8y  1893. 

Mandamus  to  compel  decision  qf  motion:  Criminal  law:  Appointment 
of  counsel  for  defendant 

1.  Mandamus  wiU  not  lie  to  compel  a  circuit  judge  to  decide  a  motion. 

wb^re  there  has  been  no  refusal  to  decide  and  no  such  delay  that  a 
refusal  can  fairly  be  inferred. 

2.  The  defendant  in  a  criminal  case  may  have  whatever  counsel  be 

chooses  to  retain,  and  may  refuse  the  services  of  any  other ;  but 
if  be  would  be  defended  at  the  expense  of  the  county  be  must  ac- 
cept the  services  of  any  reputable  attorney  whom  the  court»  in  its 
discretion,  may  see  fit  to  appoint 
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MonoN  for  a  Writ  of  Mandamus. 

The  record  herein  having  been  remitted  to  the  circuit 
court  for  Ashland  county,  to  be  returned  to  this  court  when 
a  bill  of  exceptions  should  be  settled  in  the  case,  with  such 
bill  attached  thereto,  and  this  court  having  declined  to  ap- 
point counsel  for  plaintiflE  in  error  to  prosecute  his  writ  of 
error  (84  Wis.  584)  the  circuit  court  made  an  order  appoint- 
ing W.  W.  O'Keefe,  Esq.,  of  Ashland,  an  attorney  of  this 
court,  to  settle  a  bill  of  exceptions  and  to  prosecute  such 
writ  of  error  in  this  court  at  the  expense  of  the  county  of 
Ashland. 

During  the  month  of  September  last,  a  motion*  founded 
on  a  verified  petition  of  plaintiff  in  error  and  an  aflSdavit  of 
Rublee  A.  Cole,  was  submitted  to  the  circuit  court,  praying 
that  such  appointment  of  Mr.  O'Keefe  be  vacated  and  said 
Cole  appointed  instead  to  perform  the  same  service  at  the 
expense  of  the  county.  In  his  petition  the  petitioner  sub- 
stantially declines  to  be  represented  in  the  cause  by  O'Keiefe 
or  by  any  attorney  other  than  Mr.  Cole. 

Plaintiff  in  error,  by  Mr.  Cole,  his  attorney,  now  moves 
this  court  to  send  its  writ  of  mandamus  to  Judge  Parish, 
requiring  him  to  decide  such  motion,  and  shows  in  support 
thereof  that  the  circuit  court  had  not  decided  the  same  up 
to  November  10, 1893.  He  further  asks  that,  if  the  motion 
for  a  mandamus  is  denied,  the  clerk  of  the  circuit  court  of 
Ashland  county  be  directed  to  return  the  record  to  this 
court. 

Hublee  A.  Cole^  for  the  plaintiff  in  error. 

Lyon,  C.  J.  The  motion  for  a  mam^damus  must  be  denied. 
The  circuit  court  has  not  refused  to  decide  the  motion  for 
a  change  of  attorneys  to  prosecute  the  writ  of  error  in  this 
court  at  the  cost  of  the  county.  Neither  has  it  delayed  to 
decide  such  motion  so  long  that  a  refusal  to  decide  it  can 
fairly  be  inferred  therefrom.    The  motion  is  pending,  and 
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doubtJess  will  be  decided  in  due  coarse  of  procedure  in  that 
court.  At  least  such  is  the  presumption,  and  it  is  not  re- 
pelleil  by  anything  we  find  in  the  motion  papers  presented 
to  this  court.  No  mandamibs  can  properly  issue  in  such  a 
case, 

Mr.  (Jole  will  be  recognized  by  this  court  as  the  attorney 
fur  tbo  jilaintiflF  in  error,  and  should  be  so  recognized  by  the 
circuit  court  in  the  matter  of  settling  a  bill  of  exceptions 
and  giving  direction  for  the  return  of  the  record  to  this 
court.  I{ut  his  services  will  not  become  a  legal  charge 
against  the  county  unless  the  circuit  court  shall,  in  its  dis- 
cretion, grant  the  pending  motion. 

By  the  Court —  Motion  denied. 

NoTR.^  Since  the  above  was  writteD,  Mr.  Cole  has  filed  io  this  court  an 
additional  affidavit  and  copy  of  an  order,  from  which  it  appears  that  on 
Novf'mber  16th  the  circuit  court  of  Ashland  county  decided  tlie  motion 
in  queiititjn,  and  made  an  order  denying  the  same.  Mr.  Cole  still  urges. 
however,  that  such  order  is  an  abuse  of  tbe  discretion  of  the  court  in  the 
premises,  and  that  a  mandamus  to  correct  such  abuse  should  issue,  not- 
withstandiug  the  motion  has  been  decided.  We  do  not  thiuk  the  denial 
of  the  motion  is  an  abuse  of  discretion.  Counsel  seems  to  think  that,  b}- 
ref  uaiiij^  to  have  Mr.  0*Keefe  or  any  one  else  except  Mr.  Cole  as  his  couo- 
Bbl,  p]aititiiT  in  error  can  coerce  the  court  to  appoint  the  latter  to  defend 
him  at  tbe  expense  of  the  county.  This  is  a  mistake;  He  may  have 
whatever  counsel  he  chooses  to  retain,  and  may  refuse  to  accept  the 
servicer  of  any  counsel  he  does  not  want,  but  if  he  would  be  defended  at 
the  expense  of  the  county  he  must  accept  the  services  of  auy  reputable 
nttoruej  the  court,  in  its  discretion,  sees  fit  to  appoint  to  perform  that 
duty. 
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Cameron,  Appellant,  vs.  Mouirr,  Eespondent. 

November  IS  —  November  28, 189S, 

(1)  FdUe  representations:  Warranty:  Knowledge  of  falsity:  Action,  tort 
or  contractf    (2)  New  trial:  Terms, 

1.  The  complaint  alleged  that  plaintiffs  husband  wished  to  buy  a  kind 

and  gentle  road  horse  for  her ;  that  defendant  offered  him  a  horse 
and  warranted  to  the  plaintiff  that  such  horse  was  kind  and  gentle 
and  free  from  any  tricks  and  bad  habits  and  was  perfectly  safe  for 
a  lady  to  drive,  and  invited  her  to  get  into  his  buggy  and  drive  the 
horse ;  that  plaintiff,  relying  on  said  representations  and  warranty, 
got  into  the  buggy  to  try  the  horse,  and  after  driving  a  short  dis- 
tance attempted  to  turn  around,  when  the  horse  plunged  and 
reared  and  upset  the  buggy,  injuring  plaintiff ;  and  that  in  truth 
the  horse  was  an  ugly  and  vicious  animal.  Held,  that  the  action 
was  in  tort,  and  that  it  was  not  necessary  to  allege  or  prove  that 
defendant  knew  the  falsity  of  said  representations  and  warranty. 

2.  Where  the  reasons  for  granting  a  new  trial  are  not  stated  in  the 

order,  it  should  impose  as  terms  the  payment  of  the  taxable  costs 
of  the  former  trial 

APPEAL  from  the  Circuit  Court  for  Walworth  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  were  briefs  by  Byan  <&  Mertouy 
and  oral  argument  by  K  Merton. 

Warham  Parka^  for  the  respondent^  contended,  inter  aZia^ 
that  a  warranty  must  be  one  of  the  terms  of  a  contract  of 
sale;  'that  it  must  be  upon  consideration ;  that  there  can  be 
no  warranty  that  is  not  a  contract ;  and  that  it  must  be 
entered  into  and  accepted  by  both  parties  as  an  agreement 
between  them.  Hogmav.  Plympton^  28  Mass.  97;  Spald- 
ing  V.  Cananty  146  id.  292;  White  v.  Stelloh,  74  Wis.  438; 
Hopkim  V.  Tanqueray,  26  Eng.  L.  &  Eq.  254,  15  C.  B.  130; 
Parsons,  Cont.  (7th  ed.),  621;  Cmxgar  v.  Chamberlain^  14 
Wis.  258;  Morehouse  v.  (7om«^A;,  42  id.  626;  ColleUv.  Weed, 
68  id.  428;  Barker  v.  Cleveland^  19  Mich.  230;  Benj.  Sales 
(2d  ed.),  748.    A  verdict  for  defendant  should  have  been 
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directed  because  it  was  not  shown  that  there  was  any  con*- 
tract  of  warranty,  and  because  no  deceit  was  practiced  upon 
plaintiff  by  defendant.  Windle  v.  Jordan^  75  Me.  149; 
IladUyv.  CroaSy  34  Vt.  586,  80  Am.  Dec.  699;  IngaUs  v. 
Bills,  50  Mass.  1,  43  Am.  Dec.  346,  355;  2  Shearm.  &  Eedf. 
Neg.  sec.  494;  Case  v.  Stevens,  137  Mass.  551 ;  Allen  v,  Trties- 
dell,  135  id.  77;  Pierce  v.  Ca/rey,  37  Wis.  23^;  Dowlin^  v, 
Lawrence,  58  id.  282;  Hiliiard,  Torts  (3d  ed.),  34;  Sackett, 
Inst,  to  Jur.  147;  Walker  v.  nough,  59  111.  375.  Counsel 
also  cited  authorities  to  the  point  that  in  case  of  injuries 
by  domestic  animals  knowledge  by  the  owner  of  their 
viciousness  must  be  alleged  and  proved. 

Orton,  J.  The  complaint  states  the  following  case:  The 
plaintiff's  husband,  Claude  N.  Cameron,  wished  to  buj  a 
kind  and  gentle  road  horse  for  his  wife  to  drive.  The  t(^ 
fendant  called  upon  the  said  Claude  N.  Cameron,  and  toli 
him  that  he  had  been  informed  he  wished  to  buy  a  horse 
for  his  wife,  and  that  he  had  with  him  a  kind,  gentle,  and 
safe  horse,  to  sell ;  whereupon  the  said  Claude  called  his 
wife,  the  plaintiff,  to  look  at  the  horse,  and  she  came  and 
looked  at  him  and  asked  the  defendant  if  the  horse  was 
kind  and  gentle  and  free  from  any  bad  tricks  and  habits. 
The  defendant  then  ^nd  there  represented  and  warranted 
to  the  plaintiff  that  said  horse  was  kind  and  gentle  and 
free  from  any  tricks  and  bad  habits,  and  that  he  was  per- 
fectly safe  and  well  calculated  for  a  lady  to  drive,  and  in- 
vited her  to  get  in  his  buggy  and  drive  the  horse  herself. 
The  plaintiff,  relying  on  said  representations  and  warranty, 
got  into  the  buggy  to  drive  the  horse  to  try  him,  and  after 
driving  a  short  distance  she  attempted  to  turn  around,  and 
the  horse  made  a  sudden  plunge,  reared  up,  and  kicked  and 
upset  the  buggy,  and  the  plaintiff  was  thrown  violently  to 
the  ground,  and  permanently  injured  in  her  spine,  and 
braised  and  injured  in  other  places  on  her  body,  to  her 
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damage  of  $3,000.  In  truth  and  fact  the  horse  was  an 
ugly,  vicious,  and  tricky  animal,  and  not  a  safe  driving 
horse,  and  entirely  unsuitable  for  a  lady  to  drive  or  man- 
age. 

On  the  trial  of  the  action  the  facts  stated  in  the  com- 
plaint were  substantially  established  by  the  testimony  of 
the  plaintiff  and  her  witnesses,  and  the  jury  found  a  spe- 
cial verdict  in  her  favor,  and  her  damages  at  $3,000.  The 
defendant  made  a  motion  for  a  new  trial,  based  on  several 
grounds,  and  especially  on  the  ground  that  the  complaint 
did  not  state  a  caus^  of  action.  The  court  granted  the 
motion,  but  without  stating  any  grounds  therefor,  and 
without  terms.    The  plaintiff  has  appealed  from  this  order. 

The  briefs  and  arguments  of  counsel  on  both  sides  go  to 
the  question  of  the  sufficiency  of  the  complaint,  it  not 
being  alleged  therein  that  the  defendant  knew  at  the  time 
he  made  the  said  representation  and  warranty  that  they 
were  untrue.  There  was  no  ^ci^nfe/- .  alleged  in  the  com- 
plaint. The  learned  counsel  seem  to  be  of  the  opinion  that 
this  deficiency  of  the  complaint  was  the  real  ground  for 
the  granting  of  a  new  trial.  The  jury  found  specially  that 
the  defendant  knew  that  the  representations  and  warranty 
were  false,  but  it  is  conceded  that  there  was  no  evidence  to 
sustain  such  a  finding.  The  learned  counsel  of  the  appel- 
lant contend  that  this  was  not  a  good  ground  for  ordering 
a  new  trial  of  the  action,  and,  on  the  other  hand,  the 
learned  counsel  of  the  respondent  contend  that  this  rea- 
son was  not  only  sufficient  for  ordering  a  new. trial,  but 
that  the  plaintiff  cannot  recover  without  such  an  averment 
and  proof  of  a  scienter.  There  seenied  to  be  great  doubt 
on  the  trial,  as  well  as  here,  whether  the  action  is  in  tort 
or  on  contract.  We  are  inclined  to  hold  that  such  an  aver- 
ment and  proof  are  not  necessary  to  sustain  the  action, 
and  that  the  action  is  in  tort.  The  representations  and 
warranty  set  out  in  the  complaint  are  not  strictly  and  tech- 
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nically  a  "  warranty,"  as  in  sales  of  personal  property.  If 
they  were,  no  one  would  contend  that  it  would  be  neces- 
sary to  prove  that  the  defendant  knew  that  the  facts  or 
conditions  embraced  therein  did  not  exist  or  were  not  true, 
and  the  action  would  be  on  contract.  On  such  a  warranty 
the  law  is  well  settled.  But,  nevertheless,  they  do  constitute 
a  warranty  of  the  facts  and  conditions  embraced  therein 
as  effectually,  and  are  an  assurance  and  engagement  just 
as  positive  and  absolute,  as  a  technical  warranty.  To  sus- 
tain an  action  on  such  a  warranty  there  is  no  more  neces- 
sity of  proof  that  the  defendant  kqew  that  his  statement 
was  false  than  in  the  other  case  of  a  warranty.  The  ac- 
tion on  a  warranty  in  the  sale  of  personal  property  is  on 
contract.  The  action  on  a  warranty  relating  to  other  mat- 
ters or  transactions  is  in  tort,  and  the  warranty  is  a  con- 
structive fraud,  like  a  false  representation. 

The  learned  counsel  of  the  respondent  contends  that  no 
warranty,  as  such,  can  exist  except  in  relation  to  sales.  To 
show  that  a  warranty  may  exist  in  its  strictness,  so  far 
as  to  dispense  with  proof  that  the  defendant  knew  its  falsity, 
with  respect  to  other  matters  than  sales,  and  to  illustrate 
the  principle,  the  case  of  Kuehn  v.  Wilson^  13  Wis.  104, 
may  be  referred  to.  The  defendant,  as  a  farrier^  treated 
the  plaintiffs  colt,  and  "  warranted  the  colt  would  get  well 
and  do  well,"  and  it  died  within  a  short  time  thereafter 
without  any  fault  of  the  plaintiff.  Mr.  Justice  Cole  said 
in  the  opinion :  "  An  express  warranty  that  the  colt  would 
get  well  would  be  an  absolute  engagement  to  make  good 
the  loss  if  the  colt  died.  The  warrantor  would  take  the 
chances  and  hazards,"  etc.  Here  there  is  a  warranty  that 
the  horse  was  perfectly  safe  and  well  calculated  for  a  lady 
to  drive,  and  that  he  was  kind  and  gentle  and  had  no  tricks 
or  bad  habits,  and  the  same  ^^  absolute  engagement  to  make 
good  the  loss "  or  damage  if  the  horse  was  not  perfectly 
safe  and  well  calculated  for  a  lady  to  drive,  and  ^^  the  war- 
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rantor  took  the  chances  and  hazards "  of  the  experiment. 
Such  warranties  constitute  a  class  of  frauds,  exceptional  to 
the  common  cases  of  mere  false  representations,  where  an 
intent  to  defraud  and  a  knowledge  that  they  were  false 
must  be  proved.  It  is  an  absolute  and  unconditional  en- 
gagement to  make  good  the  loss. 

The  following  is  a  terse  and  yet  comprehensive  statement 
of  the  law  governing  this  kind  of  warranty,  taken  from 
Gregory  v.  Schoenell,  55  Ind.  101,  found  in  a  note  to  8  Am. 
&  Eng.  Ency.  of  Law,  793:  "The  law  holds  a  contracting 
party  liable  as  for  a  fraud  on  his  express  representations 
concerning  facts  material  to  the  treaty,  the  truth  qf  which 
he  msume%  to  know  and  the  truth  of  which  is  not  known  to 
the  other  contracting  party,  where  the  representations  were 
false,  and  the  other  party,  relying  upon  them,  has  been 
misled  to  his  injury.  In  such  a  case  the  law  holds  a  party 
hound  to  know  the  truth  of  his  representations."  "  Who- 
ever  pretends  to  positive  knowledge  of  a  particular  fact 
when  he  does  not  know  it,  and  represents  such  fact  to  be 
true  in  qrder  that  another  may  rely  upon  it  and  act  upon- 
it,  and  does  rely  and  act  upon  it,  and  damages  flow  from 
the  false  representation,  the  person  making  it  is  guilty  of 
wilful  deception  and  fraud."  "  If  he  affirms  that  to  be  true- 
within  his  own  knowledge  which  he  does  not  know  to  be 
true,  this  falls  within  the  notion  of  legal  fraud."  "  If  a 
man  having  no  knowledge  whatever  on  the  subject  takes 
upon  himself  to  represent  a  certain  state  of  facts  to  exist,  he 
does  so  at  his  peril;  and  if  it  is  done  to  procure  some  bene- 
fit to  himself,  or  to  deceive  a  third  person,  he  is  in  law 
guilty  of  a  fraud,  for  he  takes  upon  himself  to  warrant  his 
own  belief  of  the  truth  of  that  which  he  asserts."  "A  reckless 
statement,  made  without  caring  whether.it  is  true  or  false, 
is  actionable."  "In  such  cases  it  is  not  necessary  to  prove 
that  the  defendant  knew  that  the  representation  was  not 
true."  These  extracts  are  taken  from  the  following  cases,. 
Vol.86— 81 
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in  which  it  is  held  that  it  is  immaterial  whether  the  defend- 
ant knew  the  falsity  of  the  express  and  positive  statement 
which  lie  has  made,  and  upon  which  another  has  relied  and 
acted  to  his  injury:  Taylor  t>.  Aahion^  11  Mees.  &  W.  415; 
Smout  V.  Itbery^  10  Mees.  &  W.  10;  Pawson  v.  Watson, 
Oowp,  TSS;  Pulsfordv,  Richards^  17  Beav.  94;  Haycraft 
V.  Creasy,  2  East,  103;  JEvans  v.  Edmonds,  13  C.  B.  786; 
Jiurrowes  v.  Lock,  10  Yes.  470 ;  Pauley  v.  Freem^in,  3  Term 
K  51;  Milne  n.  Marwood,  15  C.  B.  778;  Add.  Torts,  738, 
739, 

It  has  been  the  doctrine  of  the  English  courts  a  long 
time  that  when  the  representation  is  so  positive  and  abso- 
lute as  to  have  the  force  of  an  express  warranty  it  is  im- 
material whether  the  defendant  knew  it  to  be  false  or  not. 
The  representations  and  warranty  in  this  case  have  all  the 
accompanying  ingredients  to  make  it  an  actionable  fraud. 
The  defendant  invited  and  induced  the  plaintiff  to  drive 
the  horscj  and  she  did  so,  relying  upon  his  representation 
and  warranty  that  it  was  perfectly  safe  for  her  to  do  so, 
and  bis  other  assurances  of  the  gentle  character  of  the 
animal.  The  defendant  was  interested  in  inducing  the 
plaintifT  to  drive  the  horse,  so  that,  if  it  should  happen  in 
this  instance  that  the  horse  should  not  exhibit  any  of  his 
unruly  and  dangerous  habits,  he  might  sell  him  to  the 
plaintl^s  husband;  and  the  plaintiff  was  also  interested  in 
the  trial,  so  that  she  might  have  a  gentle  and  safe  horse  to 
drive.  The  defendant  assumed  all  the  risks  and  hazards 
of  the  trial,  and  the  plaintiff  staked  her  personal  safety  on 
the  truth  of  his  representations  and  warranty,  and  her  se- 
vere and  permanent  injuries  were  the  proximate  conse- 
quences. This  is  a  very  strong  case  for  the  application  of 
the  principle  of  the  law  of  warranty.  The  defendant  made 
his  statements  as  of  his  own  actual  knowledge,  and  the  plaint- 
iff bad  no  knowledge  of  the  horse  or  his  habits.  There  is 
nothing  wanting  in  the  case  to  make  the  defendant  liable. 
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according  to  the  authorities,  if  the  complaint  is  sustained 
by  the  evidence. 

The  case  should  be  tried  on  the  true  theory  of  what  the 
action  is,  and  on  a  correct  view  of  the  law  that  governs  it ; 
and  there  seems  to  have  been  great  doubt  upon  the  subject 
at  the  former  trial.  Not  knowing  from  the  order  granting 
a  new  trial  the  grounds  of  it,  this  court  cannot  say  that  it 
was  an  abuse  of  the  discretion  of  the  circuit  court  to  grant 
it.  It  would  seem  to  be  very  proper,  under  the  circum- 
stances, that  the  action  should  be  tried  again.  The  order 
is  erroneous  in  not  having  been  made  on  the  terms  of  the 
defendant  paying  all  the  taxable  costs  of  the  former  trial. 
In  the  absence  of  any  stated  grounds  for  the  order,  the  pre- 
sumption is  that  it  was  made  on  the  ground  that  the  verdict 
is  against  the  weight  of  the  evidence,  or  on  the  merits ;  and 
in  such  case  the  order  should  have  been  made  on  such 
terms.  Gamy  v.  KaiSy  ante,  p.  321 ;  Pound  v.  Roan,  45 
Wis.  129;  Smith  v.  Zander,  48  Wis.  587;  Sokraer  v.  Stefan, 
80  Wis.  653. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  direction  to  grant  a  new 
trial  therein  on  the  terms  of  the  defendant  paying  all  the 
taxable  costs  of  the  former  trial. 


Hart,  Bespondent,   vs.  West   Side   Eaileoad   Company, 

Appellant. 

November  IS  —  November  S8^  189S, 

Street  railways:  Ejection  of  boy  from  platform:  Liability  for  injuries: 
Volunteer  felloxc-servants:  Special  verdict:  Findings  by  court  on 
undisputed  evidence, 

1.  It  was  found  by  a  special  verdict  that  plaintiff,  with  other  boys,  got 
upon  the  front  platform  of  an  electric  car  by  invitation  of  the 
motorman ;  that  the  conductor  did  not  warn  them  off  until  after 


Digitized  by  VnOOQ IC 


484  SUPREME  COmtT  OF  WISCONSIN.  [S6 

Hart  vs.  West  Side  It  Ca 

the  car  was  m  motion,  and  that  he  then  used  some  force,  either 
with  hand  or  foot,  whereby  plaintiff  was  caused  to  fall  from  the 
car ;  that  the  wheels  of  the  car  crushed  plaintiflTs  arm ;  that  plaint- 
iff was  about  eleTen  years  old  and,  under  all  the  circumstances^ 
was  not  guilty  of  negligence .  proximately  contributing  to  the  in- 
jury ;  and  that  he  sustained  damage  to  a  certain  amount  The 
complaint  had  alleged  that  when  plaintiff  fell  from  the  car  it  was 
going  at  a  high  rate  of  speed ;  and  it  was  recited  and  found  by  the 
court  in  the  order  for  judgment  and  in  the  judgment  that  all  the 
allegations  of  fact  in  the  complaint  beyond  those  covered  by 
the  special  verdict  had  been  proved  to  be  true  by  the  undisputed 
evidence.  Held,  that  the  facts  so  found  by  the  court  will  be  treated 
as  verities,  in  the  absence  of  a  bill  of  exceptions  containing  the 
evidence,  and  that  the  verdict  supplemented  by  such  finding;  is 
sufficient 

2L  If  plaintiff  is  to  be  regarded  as  a  passenger  on  the  car,  bis  forcible 
ejection  therefrom,  under  the  circumstances  found,  rendered  Uie 
defendant  liabla 

&  The  complaint  alleged  that  the  car  was  in  charge  of  a  motormaii  on 
the  front  platform  and  a  conductor ;  that  it  was  a  custom  of  the 
motormen  on  defendant*s  cars  to  permit  boys  of  plaintiff*&  a^  to 
fide  on  the  front  platforms  to  a  certain  switch,  "for  the  purpose 
of  inducing  such  boys  to  turn  said  switch  for  said  employees;'* 
that  on  the  occasion  in  question  the  plaintiff,  with  the  permission 
of  the  motorman  ''and  in  purauance  <^  the  custom"  mentioned, 
got  upon  the  front  platform  of  the  car  for  the  purpose  of  ridmg  to 
said  switch.  Held,  that  these  allegations  did  not  show  any  pur- 
pose of  plaintiff  to  aid  in  operating  defendant's  railway  such  as 
would  make  him  a  volunteer  fellow-servant  of  the  conductor. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  complaint  alleges,  in  efiFect,  that  the  plaintiff  is  an 
infant  and  brings  this  action  by  his  guardian  duly  appointed 
as  such;  that  the  defendant  is  a  corporation,  duly  organized 
and  engaged  in  the  carrying  of  passengers  for  hire  in  the 
public  streets  of  Milwaukee  on  cars  propelled  by  electricity, 
and  was  doing  so  January  21,  1892,  on  Grand  avenue. 
Eleventh  and  Wells  streets;  that  the  car  in  question  was 
on  that  day  provided  with  but  one  gate  for  the  front  plat- 
form thereof,  and  that  on  the  inner  or  right  hand  side  of 
said  platform  there  was  no  gate  or  wicket  or  barrier  of  any 
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kind ;  that  the  car  was  at  the  time  mentioned  in  charge  of, 
and  being  operated  by,  two  servants  of  the  company,  to 
wit,  a  motorman  stationed  on  the  front  platform,  and  a 
condactor  named  Boyle ;  that  it  had  been  for  a  long  time 
prior  thereto  the  habit  and  custom  of  the  motormen  on 
said  line  to  permit  young  boys  of  about  the  age  of  the 
plaintiff  to  go  upon  the  cai*s,  and  to  ride  on  the  front  plat- 
forms thereof  and  the  steps  leading  thereto  to  a  switch  at 
the  corner  of  Wells  and  Eleventh  streets,  for  the  pu7^oee 
of  inducing  such  boys  to  turn  said  switch  for  said  employees ; 
that  about  1  o'clock  in  the  afternoon  of  January  21, 1892, 
and  while  the  car  mentioned  was  stopped  at  the  intersec- 
tion of  Grand  avenue  and  Eleventh  street  for  the  purpose 
of  permitting  passengers  to  alight  therefrom,  the  plaintiff, 
with  the  permission  and  consent  of  the  motorman  of  said 
car,  and  in  pursuance  of  the  custom  mentioned,  stepped  and 
stood  upon  the  lower  step  of  the  front  platform  of  said  car, 
and  held  firmly  to  the  rails  at  the  sides  of  said  platform, 
for  the  purpose  of  riding  to  said  switch ;  that  when  the  car, 
so  conducted  and  operated,  was  moving  at  a  high  rate  of 
speed  on  Eleventh  street,  at  about  the  middle  of  the  block 
between  Grand  avenue  and  Wells  street,  and  while  the 
plaintiff  was  lawfully  upon  the  front  platform  thereof,  the 
conductor  of  the  car  suddenly  and  without  warning  threw 
open  the  front  door  of  the  car  and,  without  stopping  the 
car  or  giving  the  plaintiff  an  opportunity  to  safely  alight 
therefrom,  in  a  violent  and  threatening  manner  ordered  the 
plaintiff  to  get  off  the  car,  and  at  the  same  time  kicked  at 
the  plaintiff,  striking  him  on  the  shoulder,  whereby  the 
plaintiff  was  caused  to  lose  his  balance  and  relax  his  hold 
npon  the  rails  of  the  car,  and  plaintiff  without  any  fault  or 
negligence  on  his  part  was4)y  the  said  acts  of  the  conductor 
hurled  and  thrown  to  the  ground  and  underneath  the 
wheels  of  the  car,  which  ran  over  his  right  arm,  and  cut, 
broisedy  and  mangled  the  same,  and  broke  and  crushed  the 
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bones  thereof  so  that  the  same  protruded  through  the  flesh, 
and  bruised  and  injured  the  body  and  limbs  of  the  plaintiflF, 
whereby  his  right  arm  was  necessarily  amputated,  to  his 
damage  in  the  sum  of  $15,000,  for  which  he  prayed  judg- 
ment. 

The  defendant  answered  by  way  of  admissions  and  denials, 
and  alleged  in  effect  that  the  plaintiff,  at  the  lime  averred, 
carelessly  and  recklessly,  without  invitation,  but  acting  upon 
his  own  impulse,  unlawfully  attempted  to  board  the  car 
mentioned  for  the  purpose  of  clinging  to  the  same  and  rid- 
ing a  short  distance  without  paying  fare,  and  in  so  doing, 
by  his  own  fault  and  negligence,  fell  off  the  car  and  was 
injured. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
dict to  the  effect  (1)  that  the  plaintiff  on  January  21,  1892, 
sustained  a  personal  bodily  injury  by  having  his  arm  crushed 
under  the  wheels  of  a  street  car,  which  resulted  in  the  loss 
of  his  arm ;  (2)  that  the  plaintiff,  with  three  other  boys,  did 
go  upon  the  car  upon  the  invitation  of  the  motorman,  ex- 
press or  implied,  at  or  near  the  intersection  of  Eleventh 
street  and  Grand  avenue,  in  the  city  of  Milwaukee;  (3)  that 
the  conductor  did  not  warn  the  plaintiff  and  said  boys  not 
to  go  upon  the  car,  before  they  went  upon  the  same ;  (5)  that 
he  did  so  warn  them  to  leave  the  car,  from  his  position 
on  the  rear  platform,  after  the  car  was  in  motion ;  (6)  that 
the  conductor  did  pass  through  the  car,  from  the  rear  to 
the  front,  and  go  upon  the  front  platform,  before  the  plaint- 
iff fell  from  said  car ;  (7)  that  the  conductor  ordered  the 
boys  off  the  front  platform  and  the  step  leading  thereto, 
before  the  plaintiff  fell;  (8)  that  the  conductor  used  force, 
either  with  his  hand  or  foot,  whereby  the  plaintiff  was 
caused  to  lose  his  hold  and  fall  from  said  car;  (9)  that  the 
boys,  including  the  plaintiff,  did  not  go  upon  the  car  with- 
out leave  after  the  same  was  in  motion ;  (10)  that  the  plaint- 
iff's age,  at  the  time  of  his  injury,  was  about  ten  years 
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an^  ten  months;  (11^)  that  the  plaintiff  was  not  guilty  of 
contributory  negligence,  the  proximate  cause  of,  or  which 
contributed  proximately  to,  his  injury,  taking  into  account 
his  age  and  all  the  facts  and  circumstances  of  the  case; 
(12)  that  the  jury  assessed  the  plaintiffs  damages  at  $8,500. 

The  trial  court,  by  order,  denied  a  motion  made  by  the 
defendant,  based  on  the  pleadings  and  special  verdict,  for 
judgment  dismissing  the  complaint  and  for  costs  of  the 
action,  February  11,  1893.  Upon  the  same  day,  and  upon 
the  motion  of  the  plaintiff,  the  court  ordered  judgment  to 
be  entered  in  favor  of  the  plaintiff  and  against  the  defend- 
ant for  said  sum  of  $8,500  and  the  costs  of  the  action. 
Said  last-named  order  recited,  among  other  things,  the 
rendition  of  said  verdict,  and  that  "all  of  the  allegations  of 
fact  in  the  complaint  herein,  beyond  those  covered. by  the 
said  special  verdict,  having  been  proven  to  be  true  by  the 
undisputed  evidence  on  the  trial."  Judgment  was  there- 
upon entered  accordingly,  reciting,  among  other  thmgs, 
that  "  all  the  allegations  of  fact  in  the  complaint  herein, 
beyond  those  covered  by  the  special  verdict,  having  been 
proved  to  be  true  by  the  undisputed  evidence  on  the  trial." 
From  each  of  said  orders  and  said  judgment  the  defendant 
appeals. 

For  the  appellant  there  was  a  brief  by  Danforth  Becker^ 
attorney,  and  W,  J.  Turner^  of  counsel,  and  a  supplemental 
brief  by  Danforth  Becker^  attorney,  and  Charles  N.  Greg- 
ory^ of  counsel,  and  the  cause  was  argued  orally  by  Mr. 
Turner  and  Mr.  Gregory.  They  contended,  inter  aZia^  that 
one  assisting  servants  in  their  work,  voluntarily  or  by  their 
request,  stands  in  no  better  place  as  to  recovery  from  the 
master  for  personal  injury  than  the  servants  he  assists. 
Potter  V.  Faulkner,  1  Best  &  S.  800,  806;  Degg  v.  Midl<ind 
R.  Co.  1  Hurl.  &  N.  Y73;  Oshome  v.  K.  &  L.  R.  Co.  6%  Me. 
49;  Mayton  v.  T.  <&  P.  R.  Co.  63  Tex.  7Y;  EverhaH  v.  T. 
JT.  (&  I.  R.  Co.  78  Ind.  292;  Street  R.  Co.  v.  Bolton,  43  Ohio 
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St.  226-7;  Mrk  u.  A.  &  C.  A.  Z.  R.  Co.  94  N.  C.  625,  25 
Am.  &  Eng.  R  Cas.  507 ;  Flower  v.  Penn.  R.  Co.  69  Pa.  St.  210 
New  Orleans^ «/.  cfe  G^.  N,  R,  Co.  v.  Haa^rison^  48  Miss.  112 
Wood,  M.  &  S.  (2d  ed.),  909,  910;  1  Seven,  Neg.  406-408 
Whart.  Neg.  (2d  ed.),  §§  200, 201, 224 ;  Shearra.  &  Eedf.  Neg. 
(3d  ed.),  §  106;  2  Thomp.  Neg.  1045;  MacDonald,  M.  &  S. 
314, 315 ;  E well's  Evans,  Agency,  682 ;  Johnson  v.  Ashland  W, 
Co.  71  Wis.  553,  556;  Finley  v.  H.  E.  R.  Co.  64  Hun,  373 
Fleming  v.  B.  C.  R.  Co.  1  Abb.  N.  C.  433,  74  N.  Y.  618, 
The  rule  that  the  master  is  not  liable  for  injury  through 
.  fault  of  a  fellow-servant  has  been  habitually  applied  to 
cases  of  injury  to  infant  servants  exactly  as  to  adults,  both 
in  England  and  America.  Flower  v,  Penn.  R.  Co.  69  Pa. 
St.  210;  New  Orleans,  J.  cfe  Q.  N.  R.  Co.  v.  Harrison,  48 
Miss.  112;  Hall  v.  Johnson,  3  Hurl.  &  C.  589;  Murphy  v. 
Smith,  115  Eng.  C.  L.  361;  Brown  v.  Maxwell,  6  Hill,  592; 
Xing  V.  B.  S  W.  R.  Corp.  9  Cush.  112;  Curran  v.  Mer- 
chants' M.  Co.  130  Mass.  374;  Ohio  &  M.  R.  Co.  v.  Ham- 
mersley,  28  Ind.  371 ;  SuUi/oan  v.  I.,  W.  cfe  W.  R.  Co.  58 
id.  26;  GarOand  v.  T.,  W.  &  W.  R.  Co.  67  111.  498;  Fish  y. 
C.  P.  R.  Co.  72  Cal.  38,  42;  North  Chicago  R.  M.  Co.  v. 
Benson,  18  111.  App.  194;  Pierce,  Railroads,  360,  and  note  8 ; 
McKinney,  Fellow  Servants,  51 ;  Toner  v.  C,  M.  <&  St.  P. 
R.  Co.  69  Wis.  188;  Whart.  Neg.  (2d  ed.),  §§  200,  224;  2 
Thomp.  Neg.  977. 

For  the  respondent  there  were  briefs  signed  by  Quarles, 
Spence,  Hoyt  <&  Quarles,  attorneys,  and  J.  V.  Quarles,  of 
counsel,  and  oral  argument  by  J.  V.  Quarles.  They  argued, 
among  other  things,  that  if  the  act  of  the  conductor  was 
wrongful  and  was  done  while  he  was  engaged  in  the  dis- 
charge of  his  appointed  duty,  the  company  is  liable  for  the 
wrong  of  its  agent  without  regard  to  the  question  of  negli- 
gence. Fick  V.  a  (&  N.  W.  R.  Co.  68  Wis.  471 ;  Rogahn  v. 
Moore  M.  <&  F.  Co.  79  id.  574;  Zovett  v.  S.  db  S.  D.  R.  Co. 
9  Allen,  557;  Kansas  City,  F.  S.  dk  O.  R.  Co.  v.  KeUey,  36 
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Kan.  655;  Wabash  R.  Co.  v.  Savage,  110  Ind.  156;  Jf/'oHh- 
westem  R.  Co.  v.  Hack,  66  111.  238;  Alabama  G.  S.  R.  Co. 
V.  Frazier,  93  Ala.  45;  mine  v.  C.  P.  R.  Co.  37  Cal.  405; 
Riddle  v.  H.,  M.  <&  F.  P.  R.  Co.  112  Pa.  St.  551;  Heston^ 
ville,  M.  (&  F.  P.  R.  Co.  v.  Riddle,  16  Atl.  Rep.  488.  That 
plaintiff  was  not  a  trespasser,  see  Wilton  v.  Middlesex  R. 
Co.  107  Mass.  108;  S.  C.  125  id.  130;  Powers  v.  B.  cfe  M.  /?. 
Co.  153  id.  190. 

Cassoday,  J.  There  is  no  bill  of  exceptions.  This  being 
so,  the  questions  presented  must  be  determined  upon  the 
pleadings,  the  special  verdict,  orders,  and  judgment  men- 
tioned in  the  foregoing  statement.  It  is  contended,  in  effect, 
that  the  gravamen  of  the  complaint  is  the  negligence  of  the 
defendant;  that  the  same  is  put  in  issue  by  the  answer; 
and  that  such  issue  has  not  been  determined  by  the  special 
verdict,  and  hence  that  the  verdict  is  defective.  Undoubt- 
edly a  special  verdict  is  defective  which  fails  to  determine 
all  the  material  and  controverted  facts  put  in  issue  by  the 
pleadings.  It  is  equally  true  that  the  form  of  such  verdict 
is  very  much  in  the  discretion  of  the  trial  court,  aad  that  it 
is  not  to  be  regarded  as  defective  merely  because  such  court 
fails  to  submit  questions  not  in  issue,  or  not  material,  or 
not  controverted  because  admitted  upon  the  trial  or  estab- 
lished by  the  undisputed  evidence.  Heddles  v.  C.  (&  N.  W. 
R.  Co.  74  Wis.  257 ;  Sherman  v.  Menominee  R.  L.  Co.  77  Wis. 
22;  Montreal  R.  L.  Co.  v.  MihiUs,  80  Wis.  551. 

This  court  has  repeatedly  sanctioned  the  propositions  ap- 
parently contended  for  by  counsel  for  the  defendant,  to 
the  effect  that,  as  a  gene7*al  rule,  negligence  is  to  be  deduced 
as  an  inference  of  fact  from  several  facts  and  circumstances 
disclosed  by  the  evidence,  after  their  connection  and  rela- 
tion to  the  matter  in  issue  have  been  traced  and  their 
weight  and  force  considered ;  that  in  one  sense  it  is  a  qual- 
ity attaching  to  acts  dependent  upon  and  arising  out  of  the 
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duties  and  relations  of  the  parties  concerned,  and  is  as 
much  a  fact  to  be  found  by  the  jury  as  the  alleged  acts  to 
which  it  attaches  by  virtue  of  such  duties  and  relations. 
Hill  V.  Fonddu  Lao,  56  Wis.  216;  Kaplea  v.  Orthy  61  Wis. 
533,  and  cases  there  cited.  When  such  facts  and  circum- 
stances, though  undisputed,  are  ambiguous  and  of  such  a 
nature  that  reasonable  men,  unaffected  by  bias  or  preju- 
dice, may  disagree  as  to  the  inference  or  conclusion  to  be 
drawn  from  them,  then  the  case  should  be  submitted  to 
the  jury.  Ibid.  But  when  such  facts  and  circumstances 
are  not  ambiguous,  and  there  is  no  room  for  two  honest 
and  apparently  reasonable  conclusions,  then  the  court  may 
take  the  case  from  the  jury.  Ibid.  The  same  rules  are 
applicable  to  questions  of  contributory  negligence.  Ilot/b 
V.  Peters,  55  Wis.  410,  and  cases  there  cited.  Haye  v.  C.  <6 
N.  W.  R.    o  62  W5«5.  672,  67  Wis.  15. 

In  the  case  at  bar  the  act  complained  of  is  not  the  mere 
neglect  or  failure  to  perform  a  duty  imposed  by  law  under 
a  given  state  of  facts  and  circumstances,  but  consisted  in 
forcibly  and  intentionally  ejecting  the  plaintiff  from  the 
car,  under  the  facts  and  circumstances  found.  It  appears 
from  the  special  verdict  that  the  plaintiff  was  warne^l  to 
leave  the  car  after  it  was  in  motion  and  before  he  was 
ejected,  but  it  does  not  specifically  appear  therefrom  that  the 
plaintiff  was  so  ejected  while  the  car  was  moving  at  a  high 
rate  of  speed.  As  indicated  in  the  statement  of  the  case,  the 
complaint  so  alleges,  and  in  the  order  for  judgment  and  the 
judgment  the  trial  court  finds  that  all  the  allegations  of 
fact  in  the  complaint,  beyond  those  covered  by  the  special 
verdict,  had  been  proved  to  be  true  by  the  undisputed  evi- 
dence upon  the  trial.  If  such  facts  were  so  established  by 
the  undisputed  evidence,  then  the  court  was  not  required 
to  submit  them  to  the  jury;  and  we  perceive  no  necessity 
or  propriety  in  having  a  bill  of  exceptions  for  the  mere 
purpose  of  showing  such  undisputed  facts,  when  they  oau 
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just  as  well,  and  much  better,  be  made  to  appear  as  in  the 
case  at  bar.  We  must  therefore  regard  the  facts  so  found 
from  the  undisputed  evidence  as  verities  in  the  case. 

Thus  it  appears  aflBirmatively  in  the  record  that  the 
plaintiflF  was  forcibly  ejected  from  the  car  by  the  conductor 
while  the  same  was  running  at  a  high  rate  of  speed.  That 
such  act  of  the  conductor  is  highly  culpable  is  frankly  con- 
ceded. This  court  has  recently  sanctioned  the  direction  of 
a  verdict  in  favor  of  the  plaintiff,  where  it  appeared  from 
the  undisputed  evidence  that  he  was  wrongfully  ejected 
from  the  train.  Phettiplace  v.  N.  P.  R.  Co.  84  Wis.  412. 
Upon  the  same  principle,  it  has  been  held,  as  a  matter  of 
law,  that  where  it  appears  from  the  undisputed  evidence 
that  a  passenger  voluntarily  and  unnecessarily  jifmps  from 
a  rapidly  moving  train,  and  is  thereby  injured,  he  cannot 
recover  damages  therefor  against  the  railway  company. 
Jeu)eU  V.  a,  St.  P.,  M.  <&  O.  R.  Co.  54  Wis.  610;  Brown  v. 
0.y  M.  i&  St.  P.  R.  Co.  80  Wis.  162.  It  follows  from  what 
has  been  said  that,  if  the  plaintiff  is  to  be  regarded  as  a 
passenger  upon  the  car,  then  the  fact  that  he  was  forcibly 
ejected  therefrom  as  indicated  would,  as  a  matter  of  law, 
render  the  defendant  liable  therefor  in  damages. 

The  plaintiff  was,  at  the  time  of  the  accident,  less  than 
eleven  years  of  age.  He  got  apon  the  car  by  the  invitation 
of  the  motorman.  He  was  therefore  not  a  trespasser,  but 
lawfully  upon  the  car.  This  being  so,  the  defendant  was 
charged  with  the  exercise  of  ordinary-  care  towards  him 
while  he  so  remained  upon  the  car,  unless  it  was  relieved 
therefrom  by  reason  of  his  peculiar  relation  to  the  company 
and  those  in  charge  of  the  car.  The  contention  is  that  the 
complaint  states  no  cause  of  action ;  that  its  allegations  are 
to  the  effect  that  the  plaintiff  got  upon  the  car  by  the  invi- 
tation of  the  motorman,  to  assist  him  in  his  work  and  "  to 
aid  in  operating  the  street  railway,  as  a  volunteer  or  an  in- 
vited assistant  to  the  motorman,"  and  hence  that  he  must 
be  regarded,  pro  ilia  vice^  as  the  co-employee  of  the  con- 
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dactor  and  raotorman,  and  hence  that  the  defendant  cannot 
be  held  liable  for  the  conductor's  misconduct  toward  him. 
In  support  of  such  contention  counsel  cites  numerous  adju- 
dications, and  in  some  of  them  such  volunteer  or  assistant 
co-employee  was  an  infant.  Assuming  that  one  who,  at  the 
request  of  those  in  charge  of  an  electric  car,  temporarily 
assists  in  the  operation  of  such  car,  is  to  be  regarded  for 
the  time  being  as  the  servant  of  the  company  and  the  co- 
employee  of  those  so  in  charge  of  the  car,  still  we  are  con- 
strained to  hold  that  the  complaint  in  the  case  at  bar  fails 
to  allege  any  such  relationship.  The  substance  of  the  com- 
plaint is  set  forth  in  the  foregoing  statement.  It  is  not 
alleged  and  nowhere  appears  that  the  plaintiff  had  any 
knowledge  of  any  habit  or  custom  of  the  raotormen  to  per- 
mit boys  to  ride  to  the  switch  for  the  purpose  of  turning 
the  same  or  for  any  other  purpose,  nor  is  it  alleged  that 
the  plaintiff  ever  rode  upon  such  car  or  cars  for  any  such 
purpose,  or  at  all,  nor  that  he  ever  turned  or  aided  in  turn- 
ing the  switch  or  operating  the  car,  nor  that  he  got  upon 
the  car  at  the  time  in  question  for  the  purpose  of  turning 
or  aiding  in  turning  the  switch  mentioned  or  any  switch  or 
in  operating  the  car.  The  allegations  of  the  complaint  upon 
the  subject  all  relate  to  the  habit,  custom,  conduct,  and  pur- 
pose of  the  motorman  and  the  motormen,  except  that  the 
plaintiff,  with  the  permission  and  consent  of  the  motorman 
and  in  pursuance  of  the  custom  mentioned,  got  upon  the 
lower  step  of  the  front  platform  for  the  purpose  of  riding 
to  the  switch.  The  manifest  import  of  the  complaint  is  that 
such  motormen  indulged  in  such  habit  and  custom  of  per- 
mitting young  boys  to  so  ride  upon  cars  "  for  the  purpose  of 
inducing  such  boys  to  turn  said  switch  "  after  having  reached 
the  same  or  during  the  passage  to  the  same.  We  must 
hold  that  the  rule  contended  for  has  no  application  to  the 
facts  presented  by  this  record. 

By  the  Court — The  several  orders  and  judgment  of  the 
circuit  court  are  affirmed. 
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Chandos,  Administrator,  Appellant,  vs.  Edwards  and  an- 
other, Executors,  Respondents. 

November  IS  —  November  B8, 189S, 

Pleading:  Action  by  administrator:  Correction  of  clerical  error. 

In  an  action  by  an  administrator  upon  a  cause  of  action  which  accrued 
to  his  intestate  and  her  estate,  the  complaint  by  mistake  alleged 
that  defendant  was  indebted  to  "  plaintiff  "  for  services  performed 
by  "plaintiff"  in  storing  logs  in  the  booms  of  "plaintiff."  The 
mistake  was  apparent,  and  defendant  was  not  misled  but  answered 
the  complaint  as  it  was  obviously  meant  Held,  that  the  mistake 
should  have  been  disregarded  on  the  trial  or  corrected  as  of  course 
and  without  terms  or  delay. 

APPEAL  from  the  Circuit  Court  tovWood  County. 

Action  to  recover  for  services  in  storing  logs  in  the 
booms  of  plaintiff's  intestate.  Pending  the  action  the  de- 
fendant died  and  his  executors  were  substituted  as  defend- 
ants.    Plaintiff  appeals  from  a  judgment  of  nonsuit. 

R.  W.  Remington^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Gardner  (& 
Gaynor,  attorneys,  and  JS.  JR.  Goggins,  of  counsel,  and  oral 
argument  by  Geo.  JR.  Gardner. 

Orton,  J.  In  the  complaint  the  title  of  the  plaintiff  is 
"-ff.  G.  Chandosy  administrator  of  the  estate  of  Marian  L. 
Bensley,  deceased."  The  jurat  is  •*  that  he  is  administrator 
of  the  estate  of  Marian  L.  Bensley,  deceased,  tits  plaintiff 
in  this  action,^^  eto.  The  complaint  states  "  that  the  de- 
fendant is  indebted  to  the  plaintiff  for  work,  labor,  and 
services  done  and  performed  by  said  plaintiff^^^  etc.,  "  in 
turning  in,  securing,  storing,  and  safely  keeping  a  large 
quantity  of  pine  saw  logs  in  the  storage  pond  or  room 
within  the  booms  of  this  said  plaintiffs  situated  in  the  city 
of  Centralia,"  etc.    The  answer  admits  that  the  plaintiff  is 
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administrator  as  alleged,  and  alleges  that  the  defendant  and 
bis  partner  were  driving  and  floating  logs  past  the  storage 
ponds  and  booms  "  of  said  Marian  Z.  Beiisl-ey^  mentioned 
in  the  complaint^  They  "  never  requested  said  Marian  L. 
Bensley  to  take  said  logs  into,  or  store  or  hold  the  same  in, 
said  storage  pond,"  etc.  "  They  **  are  informed  and  believe 
that  said  Marian  L.  Bensley  died  December  30,  1889;"  and 
the  defendant  then  pleads  the  statute  of  limitations  to  the 
cause  of  action. 

On  the  trial  the  plaintiff  commenced  to  read  the  deposi- 
tion of  Edward  McMahon,  and  read  the  third  interrogatory 
asking  the  witness  if  he  knew  of  Marian  L.  Bensley  owning 
or  having  under  her  possession  or  control  in  the  city  of 
Centralia  booms  and  a  pond  for  securing  and  storage  of 
saw  logs  during  the  years  1884  and  1885.  The  counsel  of 
the  defendant  thereupon  objected  to  any  testimony  under 
the  complaint  on  the  ground  that  this  is  an  action  in  favor 
of  B,  G.  ChandoB  as  an  individual  and  not  as  administra- 
tor. The  plaintiffs  counsel  asked  leave  to  amend  the  com- 
plaint in  two  places  by  inserting  the  words  "  Marian  L. 
Bensley  "  in  the  plaee  and  stead  of  the  word  "  plaintiff." 
The  defendant  objected  to  the  amendment.  The  court 
said:  "I  do  not  think  the  law  will  permit  an  amendment. 
The  case  may  go  on  on  the  complaint,  as  I  interpret  it  to 
mean  a  cause  of  action  against  the  defendant  in  favor  of 
Mr,  Chandos  as  an  individual  and  not  as  administrator  of 
Marian  L.  Bensley."  The  attorney  of  the  plaintiff  said : 
"Our  case  is  in  favor  of  the  administrator  of  Marian  L. 
Bensley."  The  court  ordered  a  nonsuit.  A  motion  for  a 
new  trial  was  overruled,  and  judgment  for  nonsuit  and  for 
costs  was  rendered. 

It  does  not  require  a  very  liberal  construction  of  the  com- 
plaint for  any  one  to  understand  that  by  the  word  "  plaintiff  " 
in  those  two  places  is  meant  Marian  L.  Bensley,  deceased. 
Such  meaning  is  obvious  from  the  complaint  itself.    The 


Digitized  by  VnOOQ IC 


Wis.]  august  TERM,  1893.  495 

Cliandos  vs.  fklwards  and  another. 

plaintiff  sues  as  administrator  of  the  estate  of  Marian  L. 
Bensley,  deceased,  and  on  a  canse  of  action  which  accrued 
to  her  and  her  estate.  The  mistake  is  a  mere  slip  of  the 
pen.  Cbuld  any  one  understand  that  Chandos  owned  the 
booms  and  performed  the  service?  The  defendant  certainly 
understood  that  Marian  L.  Bensley  owned  the  booms  and 
performed  the  service  at  tho  city  of  Centralia  in  1884  and 
1885,  and  that  such  was  the  action.  The  answer  admits 
that  she  owned  the  booms  where  the  logs  of  the  defendant 
were  stored,  and  charges  her  with  negligence  in  not  pre- 
venting their  logs  from  entering  her  booms,  and  in  not 
making  a  sufficient  boom  to  guide  them  down  the  river,  and 
that  the  defendant  removed  them  as  soon  as  reasonable, — 
November  1,  1884.  And  the  defendant  alleges  "  that  the 
foregoing  is  the  same  ti^ansaction  set  forth  in  said  coinplaint,'*^ 
The  answer  admits  that  Marian  L.  Bensley  died  in  1889,  so 
that  Chandos  could  not  have  been  personally  interested  in 
these  services.  The  answer  admits  that  he  and  his, partner 
"  were  floating  logs  past  the  storage  ponds  and  booms  of 
said  Marian  L.  Bensley,  rneiitioned  in  the  complaint,^^  The 
defendant  was  not  misled  or  deceived,  and  he  answered  the 
complaint  as  he  understood  it  meant.  The  mistake  was  a 
very  trifling  one,  and  quite  immaterial,  for  it  did  not  and 
could  not  destroy  or  affect  the  sense  or  substance  of  the 
complaint,  and  should  have  been  disregarded  or  corrected 
^  of  course  and  without  terms  or  delay.  The  answer 
makes  the  correction,  if  any  was  necessary. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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Kino,  Respondent,  vs.  Ransom  and  another,  imp.,  Appel- 
lants. 

November  IS  —  November  £8, 189S. 

Lease  of  chattels:  Termination:  Sale  by  lessor:  Taking  of  property. 

A  lease  of  chattels  provided  that  in  case  of  a  sale  of  the  property  by 
the  lessor  at  any  time  during  the  term  of  the  lease  he  should  for- 
feit to  the  lessee  a  certain  sum  as  damages.  The  lessee  was  in  de> 
fault  in  payment  of  rent»  and  the  lessor  sold  the  property  and 
demanded  possession,  tendering  to  the  lessee  the  stipulated  sum, 
which  was  refused.  Held,  that  the  lease  implied  an  agreement 
that  the  lessor  might  terminate  it  at  any  time  hy  a  sale,  and  that 
the  lessee  was  not  entitled  to  damages  for  the  taking  of  tlie  prop- 
erly by  the  lessor  and  his  vendee. 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

On  September  3,  1890,  the  defendant  F.  Cleary  leased  to 
the  plaiptiflf  the  Times  Printing  Office,  with  type,  printing 
material,  and  furniture,  then  located  in  Smith's  block  in 
New  London,  for  the  term  of  one  year  from  that  date.  In 
and  by  said  lease  the  plaintiflF  agreed  to  pay  said  Cleary  for 
the  same  $7  per  month,  quarterly,  and  pay  the  taxes  on 
the  property,  and  cause  said  property  to  be  insured  in  some 
suitable  company,  to  be  approved  b}"  Cleary^  in  the  sum  of 
$1,000.  The  lease  also  contained  a  clause  to  the  eflfect  that 
in  case  of  sale  of  said  property  by  said  Cleary  at  any  time 
during  sard  term  he  should  forfeit  to  the  said  King,  as  dam- 
ages, the  sum  of  $21 ;  and  it  was  therein  stipulated  that 
said  property  should  remain  in  said  building,  unless  re- 
moved by  the  written  consent  of  Cleary  or  his  attorney. 

This  action  was  commenced  in  the  spring  of  1891,  and 
the  complaint  alleges,  in  eflfect,  that  March  9,  1891,  the  de- 
fendants wrongfully  broke  into  said  printing  office  and 
took  from  his  possession  the  property  described  in  the 
lease,  to  the  damage  of  the  plaintiff  in  the  sum  of  $2,000, 
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for  which  he  demanded  judgment.  The  defendant  Cleary^ 
by  way  of  separate  answer,  alleged  in  effect  that  he  was 
the  owner  of  the  property  described,  September  3,  1890; 
that  he  had  leased  the  same  to  the  plaintiff  on  the  condi- 
tions named ;  that  March  9, 1891,  plaintiff  having  neglected 
and  refused  to  pay  the  rent  due  by  the  terms  of  the  lease, 
and  on  being  admitted  into  the  rooms  where  the  property 
was,  he  took  possession  of  the  same ;  and  also  denied  each  and 
every  allegation  of  the  complaint.  The  other  defendants, 
including  Ransom^  answered  by  way  of  general  denials. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  and  against  lianaom  and  Cleary  in 
the  sum  of  $110,  and  from  the  judgment  entered  thereon 
the  defendants  Ransom  and  Cleary  appeal. 

For  the  appellants  there  were  briefs  by  T.  L.  Clearyy 
and  oral  argument  by  Burr  W.  Jones. 

Charles  D.  Smithy  for  the  respondent. 

Cassoday,  J.  At  the  close  of  the  evidence  on  the  part  of 
the  plaintiff  the  court  granted  a  nonsuit  as  to  all  the  de- 
fendants except  Ransorn  and  Cleary^  who  were  together  at 
the  time  of  taking  possession  of  the  property,  March  9, 
1891.  At  the  close  of  all  the  evidence  the  court  directed 
the  jury  to  return  a  verdict  in  favor  of  the  plaintiff  and 
against  the  defendants  Ransom  and  Cleary  for  such  dam- 
ages as  they  should  be  satisfied  from  the  evidence  that  the 
plaintiff  had  sustained  by  reason  of  their  taking  and  with- 
holding the  property  described  in  the  lease  and  mentioned 
in  the  foregoing  statement.  It  is  undisputed  that,  prior  to 
their  taking  such  possession,  the  plaintiff  was  in  default  in 
the  payment  of  the  rent,  and  that  Cleary  had  sold  the 
property  to  the  defendants  Ransom  and  Johnston,  and  had 
demanded  possession,  and  tendered  to  the  plaintiff  the  $21 
mentioned  in  the  lease.  Such  undisputed  evidence  was 
given  either  on  the  part  of  the  plaintiff  or  the  defendants 
Voi*86  — 32 
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or  both,  without  objection.  The  lease  in  question  was  be- 
fore this  court  in  Johnston  v.  King^  83  Wis.  8.  It  waa 
there  held  that  the  clause  of  the  lease  mentioned  in  the 
foregoing  statement  implied  an  agreement  that  the  lessor,. 
Cleary^  might  terminate  such  lease  at  any  time  by  the  sale 
of  the  property  therein  described.  In  the  event  of  such 
termination  Cleary  was  therein  required  to  pay  to  the 
plaintiff,  King^  $21  as  stipulated  damages.  That  amount 
appears  to  have  been  tendered  and  refused.  Such  being 
the  facts  and  the  law,  it  is  manifest  that  the  verdict  was 
erroneously  directed  in  favor  of  the  plaintiff.  Whether,  in 
rightfully  taking  possession  of  the  property  covered  by  the 
lease,  Cleary  and  Ransom  unnecessarily  trespassed  upon 
any  property  or  possessions  of  the  plaintiff,  as  claimed  by 
his  counsel,  is  not  presented  by  this  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 


The  State  vs.  Cone. 

November  IS  — November  28, 189S. 

Marriage:  Person  under  age  of  consent:  Bigamy, 

The  marriage  of  a  person  who,  for  want  of  age,  is  incapable  of  assent- 
ing thereto  is  not  void  in  this  state,  but  under  sec.  2850,  R  S.,  is 
voidable  only  by  judicial  decrea 

REPORTED  from  the  Circuit  Court  for  Racine  County. 

Prosecution  for  bigamy.  The  defendant,  without  the 
consent  of  his  parents,  married  one  Edith  S.,  October  31, 
1885,  being  then  fifteen  years  and  two  months  old.  They 
cohabited  together  until  April,  1886,  when  they  voluntarily 
separated  and  have  not  since  lived  together.  On  the  19th 
day  of  September,  1891,  the  defendant  married  one  Sarah 
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C,  the  said  Edith  being  still  alive,  and  no  decree  of  di- 
vorce or  annulment  of  the  first  marriage  having  been  ob- 
tained. Upon  these  facts  the  defendant  was  found  guilty 
of  bigamy,  and  hpon  motion  in  arrest  of  judgment  the  cir- 
cuit judge  certified  the  above  facts  to  this  court,  and  sub- 
mits the  question,  "Can  the  defendant  be  legally  convicted 
of  bigamy  under  the  above  facts?" 

For  the  plaintiff  the  cause  was  submitted  on  the  brief 
of  the  Attorney  OerieraZ  and  J,  M.  Gla/ncey^  Assistant  At- 
torney General. 

For  the  defendant  there  was  a  brief  by  Hand  <Sk  Flett^ 
and  oral  argument  by  E.  0.  Hand.  They  contended,  inter 
aliaj  that  at  common  law  marriages  between  parties  when 
either  is  under  the  age  of  consent  may  be  disaffirmed 
by  the  party  under  such  age  without  a  judicial  sentence. 
1  Bishop,  Mar.  &  Div.  sees.  149,  150, 153;  Schouler,  Dom. 
Rel.  32;  People  v.  Slacky  15  Mich.  193;  People  v.  Bennett^ 
39  id.  208 ;  Shafher  v.  State,  20  Ohio,  1 ;  McDowell  v.  Sapp, 
39  Ohio  St.  558;  SoUz  v.  Dick,  42  id.  23;  McDeed  v.  Mo- 
Deed,  67  111.  546.  The  rule  of  the  common  law  has  not 
been  changed  by  statute  in  this  state.  It  could  not  be  re- 
pealed by  implication,  but  the  intent  to  repeal  it  must  be 
clearly  expressed.  The  common  law  furnishes  no  method 
of  obtaining  a  judicial  sentence  for  annulling  such  a  mar- 
riage {Shafher  v.  State,  20  Ohio,  7),  and  sees.  2350-2354, 
E.  S.,  were  passed  to  provide  for  such  a  decree,  but  not  for 
the  purpose  of  abrogating  the  common-law  rule.  People 
V.  Slack,  15  Mich.  193.  A  judicial  sentence  of  nullity  is 
not  necessary  in  case  of  a  void  marriage  to  authorize  a 
person  capable  of  marrying  to  enter  into  a  second  valid 
marriage.  Patterson  v.  'Gaines,  6  How.  550;  Gaines  v. 
Relf,  12  id.  472. 


m 


WiNSLow,  J.  The  question  is,  Was  the  first  marriage  void 
or  voidable  only?    If  void,  then  there  was  no  bigamy;  if 
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voidable  only  by  the  decree  of  a  court  of  competent  juris- 
diction, then  there  was  a  marriage  subsisting  until  such 
decree  was  rendered,  albeit  an  imperfect  one.  Speaking  of 
such  a  marriage,  it  was  said  by  this  court  in  the  case  of 
Eliot  V.  Eliotj  77  Wis.  634:  "  This  marriage  is  not  an  abso- 
lute nullity.  It  is  only  annulled  from  such  time  as  shall  be 
fixed  by  the  judgment  of  the  court.  R.  S.  sec.  2350.*  That 
time  may,  and  in  many  contingencies  should,  be  fixed  at  a 
later  date  than  that  of  the  marriage.  During  the  time  in- 
tervening the  marriage  is  valid."  This  language  was  used 
advisedly,  and  is  supported  by  the  great  weight  of  author- 
ity. We  see  no  reason  for  departing  from  it  now,  Begga 
V.  State,  55  Ala.  108,  and  authorities  cited.  The  case  of 
Shafher  v.  State,  20  Ohio,  1,  is  an  authority  to  the  contrary, 
but  we  do  not  deem  it  well  supported  either  in  reason  or 
authority.  It  follows  that  the  question  submitted  must  be 
answered  in  the  affirmative. 

By  the  Court, —  Question  answered  in  the  affirmative. 

*  R  S.  sed  2850,  provides  that  when  either  party  to  a  marriage,  for 
want  of  age  or  understanding,  shall  be  incapable  of  assenting  thereto,  or 
when  the  consent  of  either  party  shall  have  been  obtained  by  force  or 
fraud,  and  there  shall  have  been  no  subsequent  voluntary  cohabitation. 
**  the  marriage  shall  be  void  from  such  time  as  shall  be  fixed  by  the  judg- 
ment of  a  court  of  competent  authority  declaring  the  nullity  thereof.'* 

—  Rep. 
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Northern  Pacific  Eailroad  CoMPANr,  Plaintiff  in  error, 

vs.  MoMuLLEN,  Administratrix,  Defendant  in  error. 

Northern  Pacific  Eailroad  Company,  Plaintiff  in  error, 

vs.  Seipp,  Administratrix,  Defendant  in  error. 

September  £7  —  December  £9, 189S, 

Removal  of  catmes:  Conflict  between  federal  and  state  courts;  Jurisdio- 

turn:  Waiver, 

1.  The  decision  of  a  circuit  court  of  the  United  States  that  the  federal 

statutes  have  been  complied  with  for  the  removal  of  a  cause  to  that 
court,  is  conclusive,  and  the  state  court  has  thereafter  no  right  to 
decide  otherwise  and  retain  jurisdiction  of  the  cause. 

2.  A  party  does  not  waive  the  right  to  a  removal  by  answering  and  de- 

fending on  the  merits  in  the  state  court  after  that  court  has  wrongly 
refused  to  order  a  removal  First  Nat  Bank  v,  Conway,  67  .Wis. 
210,  distinguished. 

EREOZi  to  the  County  Court  of  Wauli^eaha  County. 

The  facts  are  stated  in  the  opinion. 

For  the  plaintiff  in  error  there  was  a  brief  by  D.  S. 
Wegg  and  T.  H.  GiUy  and  oral  argument  by  Mr.  CHll. 

T.  K  Ryan  and  E,  Merlon^  for  the  defendants  in  error, 
contended,  inter  dlia^  that  the  actions  could  not  be  removed 
because  the  petition  and  bond  were  not  filed  in  the  county 
court  —  in  which  the  actions  were  pending  —  within  the 
time  required  by  law.  Noble  v,  Mass.  Ben.  Asso.  48  Fed. 
Rep.  337;  Kansas  City,  F.  S.  cfe  M.  B.  Co.  v.  Dait^htry,  138 
U.  S.  298;  Stewart  V.  Stewart,  83  Wis.  364;  Austin  v.  Oagan, 
39  Fed.  Eep.  626 ;  Burdick  v.  Hale,  7  Biss.  96 ;  Torrey  v. 
Grant  Locomotive  Works,  14  Blatchf .  269 ;  Shedd  v.  Fuller, 
36  Fed.  Rep.  609;  Johnson  v.  C,  M.  <&  St.  P.  R.  Co.  43 
Wis.  431. 

The  following  opinion  was  filed  October  17,  1893 : 

Orton,  J.  These  two  cases  were,  by  stipulation,  tried 
together  and  before  the  same  jury,  with  separate  verdicts 
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and  judgments,  and  the  proceedings  for  their  removal  to 
the  circuit  court  of  the  United  States  were  upon  like  rec- 
ords and  papers,  and  were  presented  to  this  court  upon  the 
same  record  and  assignments  of  error,  and  therefore  there 
will  be  but  one  opinion  for  both  cases. 

These  two  actions  are  brought  by  the  administratrix  of 
the  estate  of  each  intestate  to  recover  the  statutory  dam- 
ages for  his  killing  by  the  negligence  of  the  defendant 
company,  on  its  railway,  on  the  night  of  April  9, 1891,  near 
the  village  of  Waukesha.  Daniel  McMullen,  deceased,  one 
of  said  intestates,  was  the  engineer,  and  Peter  Seipp,  de- 
ceased, the  other  of  said  intestates,  was  a  brakeman  on  the 
same  train,  and  both  came  to  their  deaths  by  the  same  ac- 
cident and  by  the  same  negligence  of  the  conipany.  The 
facts,  as  disclosed  by  the  testimony,  need  not  be  further 
stated.  The  trials  resulted  in  a  judgment  in  favor  of  Mary 
McMullen^  administratrix,  for  the  sum  of  $5,358.23,  and 
in  favor  of  Mary  Seipp^  administratrix,  for  the  sum  of 
$5,084.30.  The  defendant  company  has  brought  both  of 
these  cases  to  this  court  by  writs  of  error. 

The  first  and  the  most  important  error  assigned  by  the 
plaintiff  in  error  is  the  want  of  jurisdiction  in  the  county 
court  of  the  county  of  Waukesha  to  try  and  determine 
these  causes,  by  reason  of  their  removal  to  the  circuit  court 
of  the  United  States  for  the  eastern  district  of  Wisconsin, 
and  of  that  court  having  entertained  jurisdiction  thereof, 
according  to  the  laws  of  the  United  States  in  such  cases 
made  and  provided.  All  the  facts  in  respect  to  the  appli- 
cations for  such  removal  may  not  be  necessary  to  the  de- 
cision of  this  question,  but  inasmuch  as  the  county  court 
denied  such  applications  by  the  plaintiff  in  error,  and  pro- 
ceeded, notwithstanding,  to  the  trial  of  these  causes,  in 
justice  to  that  court  all  the  facts  will  be  substantially 
stated,  as  follows : 

The  summons  and  complaint  were  served  on  the  27th 
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<iay  of  July,  1891,  and  the  time  within  which  the  defend- 
ant must  plead,  answer,  or  demur  would  expire  on  the  17tli 
day  of  August,  1891,  the  16th  falling  upon  Sunday.  The  de- 
fendant, being  a  corporation  organized  and  created  under 
and  by  virtue  of  an  act  of  the  Congress  of  the  United 
States,  was  entitled  to  a  removal  of  said  cause  for  trial 
from  said  county  court  to  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Wisconsin,  damages 
claimed  in  each  case  being  $5,000;  and  on  the  15th  day  of 
August,  1891,  the  defendant's  attorneys  prepared  its  peti- 
tion in  due  form  for  such  removal  therein,  accompanied  by 
a  bond  in  proper  form,  conditioned  as  required  by  law,  and 
a  notice  to  the  plaintiffs  attorneys  that  an  application 
would  thereon  be  made  to  said  court  for  an  order  remov- 
ing said  cause ;  and  on  the  25th  day  of  August  following 
filed  the  same  in  the  clerk's  office.  By  a  clerical  error  in 
the  preparation  of  said  petition,  the  venue  was  laid  in  the 
^rcuU  court  for  said  Waukesha  county,  instead  of  in  the 
county  court]  and  when  it  was  filed,  no  other  papers  in 
the  action  having  been  filed  by  the  plaintiff,  the  clerk  in- 
dorsed the  same  as  filed  in  the  circuit  court ;  said  clerk 
being  by  law  clerk  of  both  courts  and  keeping  the  records 
of  both  courts  in  his  office.  '  Before  the  same  were  filed, 
however,  copies  of  the  petition,  bond,  and  notice  of  mo- 
tion for  removal  order  were  personally  served  upon  the 
plaintiffs  attorneys,  and  their  admission  indorsed  thereon. 
On  the  25th  of  August,  the  said  clerical  error  having  been 
discovered,  an  order  was  issued  by  said  county  court,  re- 
turnable at  2  o'clock  in  the  afternoon  of  said  day,  requir- 
ing the  plaintiflf  to  show  cause  why  the  word  "  circuit,"  in 
said  petition,  should  not  be  changed  to  the  word  "  county," 
and  such  clerical  error  disregarded,  so  that  the  said  peti- 
tion might  stand  as  properly  entitled  in  said  action.  At 
the  return  hour  of  said  order  the  plaintiffs  attorneys  ap- 
peared specially  with  the  objection  that  such  order  to  show 
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cause  was  irregular  and  informal,  and,  after  argument,  an- 
other order  to  stow  cause,  based  on  an  affidavit  to  the 
same  effect,  was  issued,  returnable  on  the  29th  day  of  Au- 
gust, 1891,  and  served  on  the  plaintiffs  attorneys. 

Upon  the  hearing  of  this  order,  further  affidavits  were 
filed  showing  that  the  error  in  venue  was  a  pure  mistake. 
After  argument  by  the  respective  counsel,  the  county  court 
of  Waukesha  county  ordered  that,  it  satisfactorily  appear- 
ing to  the  court  that  the  only  action  then  pending  in  any 
court  between  the  above-named  parties  is  such  action  pend- 
ing in  the  county  court,  and  that  there  is  no  such  action 
pending  in  the  circuit  court,  and  being  satisfied  that  the 
mistake  was  simply  a  clerical  error,  it  was  adjudged  that 
the  word  "  circuit,"  in  said  removal  papers,  be  changed  to 
read  "  county,"  so  that  the  said  removal  papers  should  show 
that  they  were  properly  entitled  in  said  action. 

By  consent  of  the  parties  the  argument  on  the  motion 
for  the  order  removing  the  cause,  pursuant  to  said  petition 
and  bond,  was  taken  up  on  the  5th  day  of  September  fol- 
lowing, and  after  a  hearing  such  motion  was  denied  for 
the  reason  that  the  application  for  removal  was  not  made 
within  the  time  required  by  the  statutes,  and  costs  were 
awarded  to  plaintiff.  The  defendant,  however,  procured  a 
certified  copy  of  the  record  in  such  case,  notwithstanding 
the  refusal  of  the  county  court  to  order  the  removal,  and 
upon  the  6th  day  of  October,  1891,  being  the  first  day  of 
the  next  term  of  the  federal  court  for  the  eastern  district 
of  Wisconsin  succeeding  the  application  for  the  removal 
from  the  county  court,  presented  the  same  to  such  federal 
court ;  and,  after  full  statement  of  facts  and  investigation, 
the  same  were  therein  docketed.  An  order  was  also  en- 
tered in  said  federal  court  extending  the  time  to  plead,  and 
copies  of  both  such  orders  served  upon  plaintiflfs  attorneys, 
they  not  appearing.  Thereafter,  the  plaintiff's  attorneys 
served  notice  of  application  to  said  county  court  of  Wau- 
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kesha  county  on  the  19th  day  of  November,  1891,  for  judg- 
ment by  default  against  the  defendant ;  and  on  that  day 
the  defendant  appeared  by  its  attorneys  specially,  and  ob- 
jected to  the  jurisdiction  of  said  county  court  for  the  rea- 
son that  the  said  cause  had  been  properly  removed  there- 
from, and  filed  a  certified  copy  of  the  order  docketing  said 
cause  in  the  federal  court.  The  county  court,  however, 
overruled  the  objection ;  and,  to  prevent  judgment  by  de- 
fault, defendant,  upon  terms,  obtained  leave  to  answer  in 
said  action,  and  duly  filed  and  served  rts  answer  herein. 

The  action  of  the  federal  court  in  taking  jurisdiction  of 
these  causes  on  certified  copies  of  the  records  thereof  and 
proceeding  therein,  was  brought  to  the  attention  of  the 
county  court  by  aflSdavit  and  by  a  duly  certified  copy  of 
the  record  of  said  court,  by  which  it  appeared  that  the  de- 
fendant, on  the  5th  day  of  October,  1891,  and  on  the  first 
day  of  the  term,  presented  to  said  federal  court  copies  of 
the  process,  complaint,  and  other  papers  and  proceedings 
in  these  causes,  including  the  petitions  of  the  defendant  for 
their  removal  to  that  court,  and  of  the  bond  required,  and 
moved  the  court  that  said  causes  be  entered  and  docketed 
therein,  and  that  said  court  thereupon  ordered  that  the  said 
copies  be  filed  and  that  the  causes  be  entered  on  the  law 
docket  and  be  proceeded  with  as  if  they  had  been  com- 
menced therein  by  original  process.  That  court,  therefore, 
must  have  coHsidered  and  decided  every  question  affecting 
its  jurisdiction  of  these  causes  by  their  removal  to  that 
court  from  the  t50unty  court,  including  the  matter  of  said 
mistake,  and  must  have  held  such  mistake  to  be  immaterial 
or  to  have  been  duly  corrected.  The  plaintiff  in  error  not 
only  demanded  that  the  county  court  transmit  the  records 
and  papers  to  said  federal  court  upon  this  showing,  but  ob- 
jected to  said  county  court  entertaining  any  further  juris- 
diction of  these  cases  and  proceeding  to  the  trial  thereof. 
Under  such  conditions,  it  cannot  be  that  both  the  county 
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court  and  the  federal  court  have  concurrent  jurisdiction  in 
these  cases.  The  county  court  decided  that  they  had  not 
been  properly  removed,  and  the  federal  court  decided  that 
they  bad  been.  The  question  then  is,  as  affecting  the  legal 
status  of  these  cases,  Which  court  has  the  superior  and  ex- 
clusive authority  to  decide  this  question?  This  is  peculiarly 
a  federal  question,  arising  under  the  laws  of  the  United 
States.  The  decision  of  this  question  by  the  federal  court 
must,  of  necessity,  be  final;  and  the  county  court  of  Wau- 
kesha county,  and  this  court  also,  must  yield  to  its  para- 
mount authority.  It  is  not  possible  that  there  can  be  any 
irreconcilable  conflict  of  jurisdiction  in  such  a  case.  It  is 
necessary  to  the  rights  of  parties  litigant,  and  to  the  peace- 
ful and  harmonious  administration  of  justice,  that  this 
should  be  so.  The  last  and  only  inquiry  of  the  state  court 
stiotild  be  whether  the  federal  court  has  decided  the  ques- 
tion of  its  jurisdiction  in  such  a  case.  The  learned  counsel 
of  the  defendants  in  error  admit  in  their  brief  that  the 
jilaintiff  in  error  had  the  right  to  remove  these  suits  to  the 
federal  court  by  complying  with  the  statutes  of  the  United 
States.  The  circuit  court  of  the  United  States  for  the 
eastern  district  of  Wisconsin  had  decided  that  the  statutes 
of  the  United  States  had  been  complied  with  for  their  re- 
moval to  that  court;  and  the  county  court,  after  that,  had 
no  right  to  decide  otherwise  and  retain  jurisdiction  over 
Iheui. 

After  these  suits  had  been  thus  entered  in  the  federal 
court,  and  that  court  had  taken  jurisdiction  of  them,  "  the 
statute  made  it  the  duty  of  the  county  court  to  proceed  no 
further  until  its  jurisdiction  had  been  in  some  way  restored. 
On  the  face  of  the  record,  its  jurisdiction  had  been  taken 
away."     Carson  v.  Dunham,  121  U.  S.  421. 

'*  When  an  issue  of  fact  is  raised  upon  a  petition  for  the 
reuioval  of  a  cause  from  a  state  court  to  a  circuit  court  of 
the  United  States,  that  issue  must  be  tried  in  that  court." 


Digitized  by  VnOOQ IC 


Wis.]  august  TERM,  1893.  507 

Northern  Pacific  R  Ckx  vs.  McMullen. 

Kamas  City,  F.S.<&M.  R.  Co.  v.  Daughtry,  138  U.  S.  298. 
It  is  said  in  Burlington,  C.  li.  <&  N,  R.  Co,  v.  Dunn,  122  U.  S. 
517 :  "  Upon  that  question  there  ought  not  to  be  a  divided 
jurisdiction.  It  must  rest  with  one  court  alone,  and  that, 
in  our  opinion,  is  more  properly  the  circuit  court  of  the 
United  States." 

In  Baltimore  cfe  0.  R.  Co.  v.  Ford,  35  Fed.  Rep.  170,  the 
federal  court,  having  decided  that  this  case  was  properly 
removed,  uses  the  following  language:  "As  we  have  seen, 
the  case  was  properly  removed  from  the  state  court  into 
the  federal  court ;  and  when  removed,  the  jurisdiction  of 
the  state  court  terminated  and  the  federal  court  alone  had 
exclusvve  jxxAsdiciion,^^ — and  the  plaintiff  was  enjoined  from 
further  prosecuting  the  case  in  the  state  court.  To  the 
same  effect  is  Sinclair  v.  Pierce,  50  Fed.  Rep.  851.  "  If  the 
state  court  proceeds  after  a  petition  for  remaval,  it  does  so 
at  the  risk  of  having  its  final  judgment  reversed,  if  it  is  a 
case  removable  under  the  laws  of  the  United  States."  St07}e 
V.  South  Carolina,  117  U.  S.  430. 

It  is  conceded  that  these  cases  were  removable  to  the 
federal  court.  As  a  logical  consequence  of  these  decisions 
of  the  federal  courts,  if  this  court  should  affirm  the  judg- 
ments in  these  cases,  the  supreme  court  of  the  United 
States,  on  appeal  from  this  court,  would  reverse  such  judg- 
ments of  affirmance,  on  the  ground  that  the  county  court 
had  lost  jurisdiction  to  try  them  by  their  removal  to  the 
circuit  court  of  the  United  States  and  that  court  taking 
jurisdiction  thereof  and  proceeding  therein. 

It  is  with  no  pleasure,  but  with  sincere  regret,  that  we 
are  compelled  to  hold  that  the  long  and  expensive  trial  of 
these  causes  in  the  county  court,  involving  such  painful  in- 
terest, and  conducted  with  such  signal  ability  to  meritori; 
ous  results,  was  without  jurisdiction  and  coram  non  judice. 
We  express  no  opinion  on  the  question  whether  these  causes 
were  or  were  not  lawfully  removed,  or  upon  the  conse- 
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quences  of  the  mistake  or  the  effect  of  its  correction.  This 
court  has  no  jurisdiction  to  correct  the  errors  of  the  circuit 
court  of  the  United  States,  ^r  to  overrule  its  decisions  in 
matters  clearly  within  the  jurisdiction  of  that  court.  It  is 
suflBcient  and  final  that  that  court  has  decided  these  ques- 
tions relating  to  its  own  jurisdiction  of  these  cases.  It  is 
due,  however,  to  the  county  court,  that  we  should  say  that 
we  believe  it  decided  the  question  of  its  jurisdiction  to  try 
these  cases  honestly  and  impartially;  and,  to  the  learned 
counsel  of  the  defendants  in  error,  that  they  acted  as  they 
believed  was  their  duty  to  their  clients,  and  if  they  made  a 
mistake  it  was  an  error  of  a  usually  sound  judgment.  The 
question  was  one  on  which  the  ablest  lawyers  might  well 
disagree. 

After  the  federal  court  had  taken  jurisdiction  of  the 
cases  on  removal  from  the  county  court,  and  granted  leave 
to  the  defendant  to  answer,  and  after  the  county  court  had 
been  notified  thereof  and  moved  to  proceed  no  further  in 
them,  the  plaintiffs  moved  for  judgment  by  default  on  fail- 
ure to  answer ;  and  thereupon  the  defendant  asked  leave 
to  answer  in  said  county  court,  which  was  granted  on 
terms,  and  the  defendant  answered  issuably  and  proceeded 
to  defend  the  actions  on  the  trial  thereof.  This  was  done, 
clearly,  for  the  purpose  of  saving  itself  from  a  judgment 
by  default,  and  from  judgments  in  the  actions  after  a  trial 
thereof,  and  under  protest.  The  learned  counsel  of  the  de- 
fendants in  error  contend  that  this  was  a  waiver  by  the 
plaintiff  in  error  of  its  right  of  removal  of  the  cases  to  the 
federal  court.  This  question  has  been  decided  by  the  fed- 
eral courts,  and  it  is  held  that  on  failure  of  a  party  to  ob- 
tain an  order  of  the  state  court  to  remove  the  case  to  a 
federal  court,  and  he  is  forced  to  a  trial  in  the  state 
court,  he  does  not  lose  his  right  to  remove  it  In- 
surance Co.  V,  Dunn,  19  Wall.  214;  Removal  ttwe«,  100 
U.  S.  457;  Railroad  Co.  v.  Eoontz,  104  U.  S.  5.     "It  has 
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been  repeatedly  held  by  the  supreme  court  that  a  party 
does  not  waive  the  right  of  removal  by  remaining  in  the 
state  court  and  contesting  the  case  on  its  merits,  if  the  state 
court  wrongly  refused  to  order  a  removal."  Richards  v. 
Rock  Rapidsy  31  Fed.  Eep.  506.  This  case  is  approved  by 
this  court  in  WaMeigh  v.  Standard  L.  d:  A.  Ins.  Co.  76  Wis. 
442,  and  the  same  principle  asserted.  See,  also,  JSalHmo7*e 
<&  0.  R.  Co.  V.  Ford,  35  Fed.  Eep.  170.  This  principle  is 
not  antagonized  by  First  Nat.  Bank  v.  Conway,  67  Wis. 
210.  In  that  case  the  party  attempting  a  removal  of  the 
case  to  the  United  States  court,  after  a  denial  of  the  appli- 
cation and  before  the  record  and  papers  had  been  trans- 
mitted to  that  court,  had  the  case  removed  to  another 
circuit  on  affidavit  of  the  prejudice  of  the  judge,  and 
then  made  another  application  for  its  removal  from  the 
court  to  which  the  case  had  been  sent  to  the  federal  court. 
It  was  held  that  he  had  waived  thereby  the  right  to  the 
removal  of  the  case  on  the  first  application.  The  party  by 
bis  own  act  made  it  impossible  to  remove  the  case  on  the 
first  application.  The  change  of  venue  to  another  circuit 
and  the  removal  to  the  federal  court  were  utterly  incon- 
sistent. 

No  other  way  appears  open  to  us  than  to  reverse  the 
judgments  in  these  cases. 

By  the  CouH. —  The  judgments  of  the  county  court  are 
reversed,  and  the  causes  remanded  for  the  parties  to  take 
such  action,  or  no  action  whatever,  as  they  may  be  advised, 
except  for  a  new  trial,  as  no  new  trial  can  be  had  therein. 

Upon  a  motion  for  a  rehearing  counsel  for  the  defend- 
ants in  error  contended  that  this  court  had  erred  in  not 
reviewing  the  legality  of  the  order  made  by  the  county 
court  refusing  the  application  for  removal;  also  that  this 
court  had  proceeded  upon  the  wrong  theory  that  questions 
of  fact  were  raised  upon  the  allegations  of  the  petition, 
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which  would  be  for  the  federal  court  to  determine.  No 
such  questions  were  raised,  however,  as  the  only  questions 
raised  in  the  county  court  were  the  questions  whether  or 
not  the  petition  and  bond  filed  (in  the  circuit  court)  within 
the  twenty  days  from  date  of  service  of  summons  and  com- 
plaint showed  upon  the  face  thereof  that  as  a  matter  of 
law  the  railroad  company  was  entitled  to  a  removal  of 
these  causes.  These  questions  the  county  court  had  the 
right  to  determine,  and  having  determined  them  against 
the  company  the  only  way  they  can  be  effectually  re- 
viewed is,  first,  by  appeal  to  this  court,  and,  second,  by 
writ  of  error  to  the  supreme  court  of  the  United  States. 
Mead  v.  Walker^  15  Wis.  499;  AcJcerly  v.  Vilas,  24  id.  165, 
2  Biss.  110;  Whiton  v.  G.  ds  N.  W.  R.  Co.  25  Wis.  424; 
Railroad  Co,  v,  Whitton,  13  Wall.  270;  Goodraan  v.  Osh- 
koshj  45  Wis.  355 ;  Eldred  v.  Becker,  60  id.  48 ;  Jones  v, 
Foster,  61  id.  25;  First  JVat.  Bank  v.  Gonway,  67  id.  210; 
Beyer  v.  Soper  L.  Go,  76  id.  145 ;  Wadleigh  v.  Standard 
L.  <&  A,  Ins,  Go.  id.  439;  Mahone  'o,  M,  cfe  L,  R,  Gorjp, 
111  Mass.  72;  Bryant  v.  Rich,  106  id.  180-191;  Du  Vivier 
V.  Hopkins,  116  id.  125 ;  Weed  S,  M,  Go.  v.  Smith,  71  HI. 
204;  U,  S,  Sav.  Inst.  v.  Brockschmidt,  72  id.  370;  Cleveland, 
G,  G.  c£  St,  L,  R.  Go,  v.  Monoghan,  140  id.  474;  Mc  Whin- 
ney  'o.  Br  inker,  64  Ind.  360;  Insurance  Go,  v,  Pechner,  95 
U.  S.  183;  Araory  v,  Amory,  id.  186;  GarsweU  v,  Schley,  h^ 
Ga.  17;  Indianapolis,  B.  cJB  W.  R.  Go.  v.  Resley,  50  Ind. 
60;  Baltimore,  P.  (&  G.  R.  Co.  v.  N.  A.  c6  S.  R.  Go.  53  id. 
597;  DeloAJoare  P.  Const.  Co.  v.  D.  cfe  St.  P,  R,  Go,  46  Iowa, 
406 ;  Hadley  v,  Dunlap,  10  Ohio  St.  1 ;  Gordon  v,  Longesty 
16  Pet.  97;  Stone  v.  State,  117  U.  S.  432;  GreJiore  v.  0.  d& 
31.  R.  Go,  131  U.  Sj  433;  Burlington,  G,  R.  <&  N,  R,  Go.  v. 
Dunn,  122  id.  513. 
The  motion  was  denied  December  29,  1893. 
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Meehan,  Appellant,  vs.  Blodgktt,  imp.,  Eespondent. 
November  £8^—  December  S9, 1893. 

Foreclosure  of  mortgage:  Sale:  **  One  year  from  the  date  of  Judgment:'* 
Inadequacy  of  consideration:  Laches, 

L  Under  sec.  8162»  R.  S,,  providing  that  "  no  sale  shall  be  made  until 
the  expiration  of  one  year  from  the  date  of "  a  foreclosure  judg- 
ment, if  the  judgment  has  been  signed  and  filed  with  the  clerk  and 
the  costs  have  been  taxed  and  inserted  therein  it  need  not  be  re- 
corded before  the  year  will  begin  to  run. 

2,  Mere  inadequacy  of  consideration  is  not  a  sufficient  ground  for  set- 
ting aside  a  foreclosure  sale. 

8.  Where  defendant,  with  full  knowledge  of  all  the  facts,  waited  for 
more  than  two  years  and  until  the  property  had  materially  in- 
creased in  value  before  moving  to  set  aside  a  foreclosure  sale,  he 
was  guilty  of  such  laches  as  to  deprive  him  of  the  right  to  make 
the  motion  on  the  ground  of  inadequacy  of  consideration. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 

Judgment  of  foreclosure  and  tor  a  sale  of  the  mortgaged 
premises  in  this  action  was  rendered  December  4,  1889.  It 
was  dated  and  signed  by  the  judge  of  the  court  and  filed 
with  the  clerk  on  that  day^  the  costs  having  been  previously 
taxed  and  inserted  therein,  but  it  was  not  recorded  or  ex- 
tended upon  the  record  until  March  17, 1S90.  The  premises, 
which  consisted  of  forty  acres  of  land,  were  advertised  to 
be  sold  under  the  judgment,  February  7, 1891,  and  on  that 
day  were  sold  to  the  plaintiff  for  the  amount  of  the  judg- 
ment, interest,  costs  of  sale,  etc.,  amounting  to  $786 ;  and 
a  sheriflfs  deed  was  executed  to  him  and  thereafter  recorded, 
but  the  sale  had  not  been  confirmed. 

The  defendant  Blodgett,  the  mortgagor,  on  the  4th  of 
March,  1893,  more  than  two  years  after  the  sale,  moved  to 
set  it  aside  on  the  ground  that  the  judgment  had  not  been 
entered  at  least  one  year  before  the  premises  were  adver- 
tised for  sale.    This  motion  was  founded  on  the  affidavits 
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of  the  defendant  Blodgett  and  Charles  P.  Mason  and  one 
Maliok,  the  latter  affidavit  being  to  the  effect  only  that  he 
(Malick)  was  then  ready  and  willing  to  pay  the  sum  of  $2,000 
for  the  land,  and  to  bid  that  sum  for  it  in  case  of  a  resale; 
that  he  considered  it  worth  more ;  and  that  its  value  was 
increasing.  The  affidavits  upon  which  the  defendant  moved 
made  no  claim  that  the  consideration  for  the  sale  was  in- 
adequate. The  affidavits  on  behalf  of  the  plaintiff  were  by 
himself,  to  the  effect  that  in  1889  and  1890  the  property 
was  of  the  value  of  $650  and  no  more,  but  that  its  value 
had  increased  of  late,  owing  to  the  building  of  a  large  paper 
mill  in  the  neighborhood  and  the  improvement  of  the  water 
power  on  the  Wisconsin  river  near  which  it  is  situated,  and 
that  the  value  of  the  land  at  the  present  time  did  not  ex- 
ceed $1,500;  that  he  had  offered  it  for  sale  in  1892  at  that 
price,  but  could  not  obtain  it.  H.  W.  Lee  deposed  to  the 
effect  that  on  behalf  of  the  plaintiff  he  obtained  possession 
of  the  land  soon  after  the  sale  and  had  had  possession  for 
him  ever  since,  that  the  annual  income  did  not  exceed  $75, 
and  that  the  anK)unt  bid  for  the  land  was  more  than  the 
land  was  worth  at  the  time  of  the  sale ;  and  he  also  deposed 
to  conversations  with  said  Mason  in  respect  to  the  entry  of 
the  judgment,  and  with  the  defendant  Blodgett  and  his  son 
Charles  in  relation  to  the  judgment  and  sale ;  that  the  sale 
was  made  openly  and  without  haste,  and  every  opportunity 
given  to  persons  to  purchase.  A.  W.  Sanborn  deposed  that 
the  premises,  at  the  time  of  the  sale,  were  not  worth  more 
than  $450,  and  Patrick  Meehan  that,  during  the  years  1889 
and  1890,  said  premises  were  of  the  value  of  $650  and  no 
more,  and  their  present  value  does  not  exceed  $1,500. 

After  the  case  had  been  heard  upon  the  records  and  files 
and  the  aforesaid  affidavits,  and  taken  under  advisement, 
leave  was  given  to  counsel  on  behalf  of  the  defendant 
Blodgett  to  file  certain  affidavits  or  affidavit  in  reply  to  some 
or  all  of  the  statements  contained  in  the  affidavit  of  H.  W. 
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Lee,  read  at  the  argument,  and  subsequently  defendant's 
counsel  filed  with  the  court  a  somewhat  lengthy  aflBdavit 
of  E,  Z.  Blodgett^  sworn  to  on  the  25th  of  April,  1893,  and 
one  of  Andrew  Lutz,  Jr.,  of  the  same  date,  and  an  affidavit 
of  August  Krohn  on  the  next  day,  and  also  one  of  W.  W. 
Mitchell.  These  affidavits  were  objected  to.  That  of 
Blodgett  was  to  the  effect,  among  other  things,  that  he  had 
rented  the  land  and  house  thereon,  before  the  sale,  for  $150 
a  year ;  that  he  had  no  knowledge  that  the  sale  was  to  take 
place  until  on  or  about  the  day  it  was  made,  but  he  was  in- 
formed and  advised  by  different  parties  that  the  sale  was 
prematurely  made  and  was  illegal  and  void ;  that  the  plaint- 
iff, before  then,  had  promised  to  give  him  an  opportunity 
to  redeem  from  the  judgment;  that  he  has  an  offer  from 
one  Nelson  of  $2,000  for  the  land,  and  also  from  one  Lutz 
of  the  same  sum,  as  soon  as  he  can  settle  with  the  plaintiff 
and  get  a  release  of  his  claim ;  that  a  few  days  after  the 
sale  he,  with  Lutz,  went  to  the  plaintiff  and  offered  him  the 
amount  due  on  the  judgment,  with  interest  and  costs,  and 
demanded  a  quitclaim  deed,  but  the  plaintiff  refused  to  give 
it.  Lutz  deposed  that  he  considered  the  land  well  worth 
$1,500  at  the  time  of  the  sale,  and  was  now  worth  $2,000, 
which  he  would  be  willing  to  pay  for  it ;  and  he  corrobo- 
rated the  statement  of  the  defendant  as  to  his  offer  to  pay 
the  plaintiff  the  amount  of  the  judgment,  interest,  and  cost^. 
Krohn  deposed  that  the  lands  were  worth  the  sum  of  $150 
per  annum  prior  to  the  year  1891,  and  since  then  a  greater 
sum,  and  that  the  value  of  the  property  was  from  $1,600  to 
$2,000.  There  was  no  claim  in  any  of  the  affidavits  that 
the  plaintiff  had  done  anything  to  deceive  or  mislead  the 
defendant  in  respect  to  the  sale,  or  to  put  him  off  his  guard. 
In  respect  to  the  affidavits  filed  after  hearing,  the  circuit 
court,  in  deciding  the  motion,  made  the  following  remarks, 
which  he  ordered  should  be  incorporated  in  a  formal  order, 
namely :  "  While  I  allow  the  affidavits  executed  on  April 
Vol.  86—88 
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25  and  56,  1893,  as  a  whole,  to  go  on  the  files,  I  want  it 
understoutl  tbat  I  did  not  consider  or  regard  any  portion 
of  thenij  except  such  as  may  be  said  from  the  reading  of 
them  to  relate  to  matters  mentioned  in  Mr.  Lee's  affidavit. 
I  want  that  fact  specially  mentioned  in  the  order,  and  the 
reason  for  it,  because  the  files  of  course  show  these  affi- 
davits in  the  whole;  and  I  want  the  order  to  recite  the 
facts  substantially  as  I  have  stated  them  in  explanation  of 
that  matter,  so  that  in  case  the  order  here  announced  is  to 
be  reviewed  the  supreme  court  will  know  just  what  was 
before  me,  and  what  portions  of  the  records  were  not  con- 
sidered, and  the  reason  for  it."  The  order  contained  sub- 
sstantially  this  statement,  and  was  to  the  effect  that  said 
i^ale  be  set  aside  and  canceled.   Plaintiff  appealed  therefrom. 

//.  W.  Le£y  for  the  appellant,  argued,  among  other  things, 
that  the  time  when  the  judgment  is  actually  spread  upon 
the  judgment  book  is  immaterial.  When  signed  and  filed, 
it  is  the  judgment  of  the  court  of  that  time  and  of  that 
term.  Freeman,  Judgm.  sees.  37-40;  Black,  Judgm.  sees. 
106,  110;  Craig  v.  Alcorn^  46  Iowa,  560;  Los  Angeles  Co. 
Sank  V,  llaynor^  61  Cal.  145 ;  Witter  v.  Dudley^  42  Ala. 
01 6.  Def  e  iid  ant  was  guilty  of  gross  laches,  and  relief  should 
be  denied  on  this  ground  alone.  Babcoch  v.  Perry ^S  Wis. 
i!77i  8.  C  4  id.  31 ;  Foster  v.  Eally  44  id.  568;  Haymond  v. 
Pauli,  21  id.  531;  Earn  v.  Parker ^  4  id.  123;  Pier  v. 
SUrm^  37  id,  247. 

For  the  respondent  there  was  a  brief  by  Raymond^  Lam- 
oreux  tfr  Park^  and  oral  argument  by  J,  0.  Raymond.  To 
tdc*  point  that  the  sale  was  prematurel}'^  made,  they  cited 
(HtUUe  i\  Waechter,  33  Wis.  252;  Andretvs  v.  Welch,  47  id. 
13!>,  135;  Milwaukee  Co.  v.  Pahst,  64  id.  244,  247;  Fehring 
%\  Swhieford^  33  id.  550. 

PiNXKY,  J.  1.  The  statute  in  relation  to  sales  on  judg- 
inents  of  foreclosure  provides  that  "no  sale  shall  be  made 
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until  the  expiration  of  one  yesLvfrom  the  date  of  such  judg- 
ment or  order  of  sale."  [R.  S.  sec.  3162.]  In  this  case  the 
judgment  had  been  drawn  up  and  signed  and  the  costs  had 
been  taxed  and  entered  therein ;  and,  although  it  was  dated 
and  filed  December  4, 1889,  the  contention  is  that,  as  it  had 
not  then  been  actually  copied  or  extended  upon  the  record, 
it  was  not  a  completed  judgment,  and  that  the  date  of  the 
entry  of  the  judgment  is  the  time  Avhen  it  is  so  recorded  or 
extended  on  the  record.  The  recording  of  the  judgment 
after  its  rendition^  is  the  mere  ministerial  act  of  the  clerk. 
All  that  involved  the  exercise  of  judicial  power  had  taken 
place  when*  the  judgment  had  been  signed  by  the  judge 
and  filed  with  the  clerk.  The  costs  having  been  taxed,  the 
sum  necessary  to  redeem  the  premises  and  prevent  a  sale 
had  been  finally  adjusted  and  declared.  The  object  of  the 
statute  was  to  .secure  to  the  party  entitled  to  redeem  an 
entire  year  to  do  so  after  the  amount  necessary  to  be  paid 
for  that  purpose  had  been  ascertained  and  definitely  de- 
clared by  the  judgment  of  the  court.  We  are  clearly  of 
the  opinion  that  the  date  of  this  judgment  was  December 
4,  1889,  wlien  it  was  signed  and  filed.  Whether  it  should 
be  operative  and  carried  into  effect  was  in  no  proper  or 
legal  sense  dependent  upon  any  subsequent  act  or  omission 
of  the  clerk.  His  failure  or  refusal  to  record  it  could  not 
prevent  its  operation. 

An  inadvertent  and  casual  expression  in  the  case  of 
Andrews  v.  Welchj  47  Wis.  132,  is  relied  on  as  sustaining 
the  defendant's  contention.  This  precise  question  was  not 
involved  in  that  case.  In  that  case  the  costs  had  not  been 
taxed  and  inserted  in  the  judgment  one  year  before  the 
sale,  and  it  was  held  that,  "  in  view  of  the  object  of  the 
statute,  .  .  .  the  year  does  not  ^commence  to  run 
against  a  party  entitled  to  redeem  the  mortgaged  premises 
uiitil  the  judgment  is  perfected  by  the  insertion  therein  of 
the  amount  of  the  costs  of  the  plaintiff,"  for  the  reason 
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that  until  then  the  party  entitled  to  redeem  has  no  means 
of  knowing  what  amount  he  must  pay  to  the  plaintiff  or 
clerk  for  that  purpose ;  and  it  was  said  that  ^'  there  is  no 
hardship  or  inconvenience  in  requiring  the  plaintiff  in  a 
foreclosure  action  to  perfect  his  judgment  by  the  taxation 
and  insertion  of  the  costs  in  the  judgment,  in  order  to  bar 
the  mortgagor  or  his  assigns  from  redeeming  the  same 
under  sec.  3165,  R  S."  It  is  manifest,  from  a  careful  read- 
ing of  the  opinion  of  tHe  court  in  that  case,  that,  had  the 
costs  been  taxed  and  inserted  in  the  judgment,  the  order 
of  the  circuit  court  would  not  have  been  reversed. 

It  has  never  been  held  by  this  court  that  an  appeal  would 
not  lie  from  a  judgment  signed  and  filed  and  in  which  the 
costs  as  taxed  had  been  inserted.  Oases  in  which  it  has 
been  ruled  that  until  the  judgment  is  actually  rendered  and 
entered  and  the  costs  are  taxed  and  inserted  therein,  an 
appeal  therefrom  cannot  be  taken,  and  that  the  time  within 
which  an  appeal  may  be  taken  does  not  begin  to  run  until 
then,  have  no  bearing  upon  the  question  under  considera- 
tion. "When  the  costs  have  been  taxed  and  inserted  in  the 
judgment,  and  it  has  been  filed  with  the  clerk,  it  is  com- 
plete for  all  the  purposes  of  this  statute.  It  is  a  completed 
judgment,  within  the  meaning  of  the  Ijiw,  although  not 
recorded. 

2.  While  we  think  that  upon  a  fair  construction  of  the 
record  the  sale  was  set  aside  solely  upon  the  ground  that 
the  judgment  was  not  complete  until  actually  recorded,  and 
that  it  took  its  date  from  that  time,  and  not  because  of  in- 
adequacy of  consideration,  yet,  as  counsel  maintain  differ- 
ent positions  in  this  respect,  and  the  record  is  not  entirely 
clear,  we  have  thought  it  right  to  consider  the  question  of 
adequacy  of  consideration,  although  it  is  evident  that  the 
motion  was  made  upon  the  ground  already  considered,  and 
that  the  question  of  adequacy  of  consideration  was  not  dis- 
tinctly presented  in  the  motion  papers.    There  is  not  the 
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least  evidence  of  fraud  or  any  unfair  practice  on  the  part 
of  the  plaintiff  or  his  attorney,  or  of  the  oflBcer  who  con- 
ducted the  sale,  or  that  the  defendant  was  in  any  way  mis- 
led or  surprised  by  anything  that  they  or  either  of  them 
said  or  did.  It  is  the  settled  practice  of  courts  of  equity  in 
this  country  to  refuse  a  resale  for  mere  inadequacy  of  price, 
and  the  court  is  not  at  liberty  to  depart  from  this  rule 
where  no  other  cause  exists.  Strong  v.  Cottony  1  Wis.  471, 
496.  No  other  ground,  save- mere  inadequacy  of  considera- 
tion, is  suggested.  It  is  not  denied  that  the  defendant 
knew  that  the  sale  was  about  to  take  place,  and  the  plaintiff 
deposes  that  he  had  often  solicited  the  defendant  to  redeem. 
The  evidence  on  the  question  of  value  took  a  wide  range, 
and  was  very  general,  tending  to  show  that  the  land  may 
have  had  a  speculative  value  in  the  estimation  of  some  and 
not  in  the  estimation  of  others.  The  defendant  had  full 
knowledge  of  the  facts  upon  which  he  now  claims  the  sale 
was  premature  and  should  have  been  set  aside,  for  more 
than  two  years  before  he  made  his  motion.  He  has  slum- 
bered on  his  rights  for  a  longer  period  than  the  law  allows 
for  the  taking  of  an  appeal  from  a  final  judgment.  The 
plaintiff  has  had  possession  of  the  premises  in  the  mean 
time,  and  no  excuse  w^iatever  is  shown  for  the  extraordi- 
nary delay  in  making  this  motion.  It  appears  that  the 
value  of  the  property  has  recently  materially  increased  by 
reason  of  important  improvements  near  it,  and  it  is  not 
unlikely  that  after  the  sale  was  made  the  defendant  was 
quite  willing  to  shape  his  action  by  the  course  of  future 
events  in  that  respect.  We  think  that  he  was  guilty  of 
such  laches  as  to  deprive  him  of  the  right  to  make  this  mo- 
tion on  the  ground  of  inadequacy  of  consideration. 

I^o  suflBcient  ground  was  shown  for  setting  aside  the  sale, 
and  the  order  appealed  from  must  therefore  be  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 

By  the  Court —  It  is  ordered  accordingly. 
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Hall,  Respondent,  vs.  Thb  American  Masonio  Accidbijt 
Association,  Appellant. 

November  28 — December  S9, 189S. 

Accident  insurance:  Sole  cause  of  death:  Special  verdict:  "  Orooer  de- 
livering goods  by  occupation:*^  Evidence:  Res  gestae:  Immaterial 


1.  In  an  action  upon  an  accident  insurance  policy,  although  the  medi- 
cal testimony  (somewhat  stated  in  the  opinion)  was  conflicting  as 
to  the  cause  of  the  death  of  the  assured,  a  finding  by  the  jury  that 
an  injury  resulting  from  a  fall  was  the  sole  cause  of  death  is  held 
to  be  supported  by  the  evidence. 

2b  An  affirmative  answer  to  the  question,  "  Was  such  injury  the  sole 
cause  of  death?  "*  is  held  to  be  a  finding  that  the  injury  was  the  sole 
and  proximate  cause  of  the  apoplexy  which,  it  was  conceded,  was 
the  immediate  cause  of  death ;  there  having  been  no  objection  by 
defendant  to  the  questions  submitted,  and  no  request  for  a  specific 
question  as  to  whether  the  injury  was  the  cause  of  the  apoplexy. 

8.  The  jury  were  instructed  that  "a  grocer  delivering  goods  by  occu- 
pation," within  the  meaning  of  the  classification  of  risks  in  the 
policy,  is  one  who  habitually  delivers,  in  person,  goods  sold  to  his 
customers,  and  that  an  occasional  delivery  by  himself  —  the  rule 
being  that  delivery  is  made  by  others  —  would  not  make  him  a 
grocer  delivering  goods.  There  was  no  exception  to  this  instruc- 
tion. Held,  that  the  finding  that  the  aissured  was  not  "  a  grocer  de- 
livering goods  by  occupation "  was  supported  by  testimony  that, 
while  he  occasionally  delivered  goods,  his  son  delivered  the  princi- 
pal part  of  them. 

4  A  statement  made  by  the  assured  as  he  lay  upon  the  ground  after 
he  fell,  or  when  he  was  getting  up,  that  "It  was  a  hard  one,'*  or 
"  that  he  got  a  bad  one,"  was  admissible  in  evidence  as  of  the  res 
gestae 

5.  A  statement  by  the  assured,  a  few  hours  after  his  fall,  that  he  was 

feeling  badly,  was  admissible. 

6.  An  error  in  admitting  evidence  of  a  statement  by  the  assured,  made 

some  time  after  the  accident,  that  he  was  badly  hurt,  was  not  ma- 
terial, that  fact  being  conclusively  proved  by  other  evidence. .  Wins- 
low,  J.,  dissents,  being  of  the  opinion  that  the  fact  that  the  injury 
was  serious  was  not  conclusively  proven.  ^ 
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APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

The  action  is  upon  an  accident  and  life  insurance  policy, 
issued  August  16,  1890,  by  the  defendant,  the  American 
Masonic  Accident  Association^  to  Orin  Hall,  in  'which  his 
wife,  the  plaintiff  herein,  is  named  as  the  beneficiary,  to 
recover  a  death  indemnity  of  $5,000.  The  risks  taken  by 
the  company  are  classified  with  reference  to  employment 
and  perhaps  other  conditions.  Class  E  embraces  a  "grocer, 
proprietor  or  clerk,  delivering  goods,"  and  the  death  in- 
demnity therein  is  limited  to  $2,000.  The  maximum  death 
indemnity  in  class  A  is  $5,000,  but  not  to  exceed  $2  for 
each  member  of  the  association  in  good  standing  at  the 
time  of  the  accident.  In  his  application  for  the  insurance, 
Orin  Hall  made  the  following  statements  and  warranties : 
*'Kind  of  business:  General  merchandise.  Occupation: 
Merchant.  Duties  required  fully  described :  Proprietor." 
It  is  conceded  that  if  plaintiff  is  entitled  to  recover  the  in- 
surance it  is  in  class  E  or  class  A,  and  if  it  is  not  proved 
that  Orin  Hall  was  a  "grocer  delivering  goods"  the  insur- 
ance is  in  class  A. 

The  contract  of  insurance  is  that  the  plaintiff  is  entitled 
to  recover  the  death  indemnity  only  in  case  the  death  of 
her  husband  resulted  from  an  injury  effected  through  ex- 
ternal, violent,  and  accidental  means,  which,  independently 
of  all  other  causes,  produced  his  death ;  and,  further,  if  the 
injury  was  received  in  any  occupation  or  exposure  classed 
by  the  association  as  more  hazardous  than  he  thus  repre- 
sented his  occupation  to  be,  the  association  is  only  liable 
for  the  sum  it  pays  for  such  increased  hazards. 

Orin  Hall  was  a  resident  of  "Waupaca,  and  had  been  such 
for  several  years  before  the  policy  in  suit  was  issued,  and  ' 
until  after  April  29,  1892.  He  was  proprietor  of  a  store 
mostly  for  the  sale  of  groceries.  A  witness  thus  testified 
concerning  it :  "  There  was  a  kind  of  miscellaneous  lot  of 
goods  kept  there  for  sale,  mostly  groceries,  and  a  stock  of 
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jewelry  and  fancy  notions;  a  miscellaneous  stock  of  crock- 
ery —  that  is,  there  was  not  much  of  that  either,  but  a  few 
tumblers,  and  such  things  as  that  —  and  plated  ware." 
During  the  afternoon  of  April  29, 1892,  when  Mr.  Hall  waa 
at  the  railway  depot  at  Waupaca  receiving  freight  into  hi& 
wagoiij  and  while  standing  in  the  hind  end  of  his  wagon, 
he  accidentally  fell  to  the  ground  between  the  wagon  and 
the  depot,  and  was  injured.  While  still  lying  on  the 
groimdjOr  when  just  arising  therefrom,  he  complained  that 
he  IV as  badly  hurt, 'or,  as  he  expressed  it,  he  "got  a  bad 
one/'  He  got  upon  his  wagon  and  drove  to  his  store ; 
went  from  there  to  his  residence ;  returned  to  his  store  in 
tlie  eveuing;  then  went  again  to  his  residence,  and  never 
left  it  thereafter  alive.  He  suffered  great  pain,  grew  con- 
stantly  worse,  and  died  May  19th,  three  weeks  after  he 
was  hurt. 

No  q  uestion  arises  on  the  pleadings.  There  was  a  special 
verdict,  which  indicates  the  defenses  urged  by  the  associa- 
tion. It  is  as  follows :  "  (1)  Did  deceased  receive  an  injury 
through  external,  violent,  and  accidental  means?  Answer, 
Yes.  (3)  If  you  answer  the  first  question  *Tes,'  was  such 
injury  the  sole  cause  of  death?  A.  Yes.  (3)  Did  the  acci- 
dent occur,  directly  or  indirectly,  in  consequence  of  chronio 
ilcgcneration  of  the  brain?  A.  No.  (4)  Was  deceased  a 
giQcer  delivering  goods,  by  occupation,  at  the  time.  A.  No. 
(5)  Do  you  find  generally  in  favor  of  the  plaintiflf  or  for 
the  defendant, —  which?    A.  Plaintiff." 

At  the  time  Mr.  Hall  was  injured  the  association  num- 
bered 2,180  members  in  good  standing.  The  court  denied 
a  motion  on  behalf  of  the  association  for  a  new  trial,  and 
gave  judgment  for  plaintiff  for  $4,360,  besides  interest  and 
costs.  The  case  is  further  stated  in  the  opinion.  The  as- 
taoeiation  appeals  from  the  judgment. 

J/.  C~  PhiUipSj  for  the  appellant,  to  the  point  that  by 
the  "  sole  cause  of  death  "  is  meant  the  proximate,  i.  e.  that 
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cause  which  directly  precedes  and  produces  the  eflfect,  as 
distinguished  from  remote  cause,  cited  Lawrence  v.  Acci- 
dental Ins.  Co.  in  Kichards,  Ins.  522;  McOarthey  v.  Travel- 
ers^ Ins.  Co.  8  Biss.  362 ;  Cook,  L.  &  A.  Ins.  sec.  49 ;  Kellogg 
V.  C  (&  N.  W.  E.  Co.  26  Wis.  223;  Accident  Ins.  Co.  v. 
Crandaly  120  U.  S.  527;  Mallory  v.  Trmeleri  Ins.  Co.  47 
K  Y.  52;  Martin  v.  Equitohle  Ace.  Asso.  61  Hun,  467. 

For  the  respondent  there  was  a  brief  by  Bump  <& 
Kreutzevj  and  oral  argument  by  E.  L.  Bump.  Upon  the 
question  of  the  liability  of  the  company  in  cases  where  the 
defense  is  interposed  that  death  was  caused  b}'^  disease  and 
that  .the  injury  was  not  the  sole  or  proximate  cause  of 
death  for  that  reason,  they  cited  Nat.  Ben.  Asso.  v.  Grau- 
many  107  Ind.  288;  Barry  v.  U.  S.  Mut.  Ace.  Asso.  23  Fed. 
Kep.  712 ;  Freeman  v.  Mercantile  Mut.  Ace.  Asso.  156  Mass. 
351 ;  Standard  L.  &  A.  Ins.  Co.  v.  ThomaSy  17  S.  W.  Kep. 
(Ky.),  275 ;  Martin  v.  Equitable  Ace.  Asso.  61  Hun,  467 ; 
Travelers^  Ins.  Co.  v.  Murray y  16  Colo.  296;  Peclc  xu  Equi- 
table Ace.  Asso.  52  Hun,  255;  22  Cent.  Law  J.  413,  436;  27 
id.  158,  284;  Accident  Ins.  Co.  v.  Crandaly  120  U.  S.  527. 

Lyon,  C.  J.  No  exception  was  taken  to  the  charge  given 
by  the  court  to  the  jury,  nor  to  the  refusal  of  the  court  to 
give  certain  instructions  proposed  on  behalf  of  the  defend- 
ant association.  Hence,  for  the  purposes  of  the  case,  it 
must  be  assumed  that  the  court  stated  the  law  correctly 
to  the  jury.  The  grounds  alleged  for  a  reversal  of  the 
judgment  will  be  stated  and  disposed  of  in  their  order; 

1.  It  is  maintained  that  there  is  no  sufficient  evidence  to 
support  the  finding  that  the  injuries  received  by  Orin  Hall 
on  April  29,  1892,  were  the  sole  cause  of  his  death,  but  that 
on  the  contrary  the  proof  is  conclusive  that  the  primary 
cause  of  his  death  was  long-standing  disease  and  degeneracy 
of  the  brain,  producing  apoplexy,  which  it  is  conceded  was 
the  immediate  cause  of  death. 
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Two  physicians  and  surgeons  were  called  as  witnesses 
by  each  p^rty,  and  gave  testimony  as  experts.  Those  called 
by  the  plaintiff  were  Dr.  Pelton  (who  attended  Mr.  Hall 
as  his  physician  from  the  time  he  was  injured  until  his 
death)  and  Dr.  Russell.  Those  called  for  the  defendant 
were  Dr.  Hendricks,  professor  of  anatomy  in  the  Univer- 
sity of  Minnesota,  and  Dr.  Oviatt.  A  post-mortem  exam- 
ination of  Mr.  Hall's  brain  .was  made  by  Drs.  Hendricks 
and  Pelton  in  the  presence  of  Dr.  Russell.  We  shall  not 
attempt  to  state  much  of  their  testimony  or  to  discuss  it  at 
any  considerable  length. 

The  medical  witnesses  appeared  to  be  gentlemen  of  cult- 
ure and  professional  ability,  and  to  have  testified  honestly ; 
yet  they  differ  radically  in  their  statements  of  facts  con- 
cerning the  condition  of  the  brain  of  Mr.  Hall,  and  in  their 
opinions  as  to  the  causes  and  effects  of  those  conditions. 
Thus,  the  testimony  of  Drs.  Pelton^  and  Russell  is  to  the 
effect  that  Mr.  Hall's  fall  from  the  wagon  might  have 
caused,  and  probably  did  cause,  concussion  and  contusion 
of  the  brain,  which  finally  resulted  in  apoplexy  and  death. 
They  both  testify  that  in  their  opinion  the  injury  was  the 
proximate  cause  thereof.  Their  opinions  are  strengthened 
by  the  fact  that  there  is  suificient  testimony  (although  con- 
troverted) to  support  a  finding  that  Mr.  Hall  enjoyed  his 
usual  good  health  up  to  the  time  he  was  injured,  and 
showed  none  of  the  indications  of  degeneration  of  the 
brain  which  all  the  physicians  agree  attend  that  disease. 
Besides,  Dr.  Pelton  saw  Mr.  Hall  daily,  frequently  several 
times  the  same  day,  from  the  time  he  was  injured  until  he 
died,  and  thus  had  the  best  possible  opportunity  to  watch 
his  symptoms  and  to  form  a  correct  judgment  of  the  real 
cause  of  his  death. 

On  the  other  hand.  Dr.  Hendricks  testified  to  the  exist- 
ence of  degeneracy  of  the  brain  and  a  diseased  condition  of 
certain  arteries,  which  in  his  opinion  were  of  long  standing, 
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and  caused  the  death  of  Mr.  Hall,  independently  of  the  in- 
jury. On  the  hypothesis  that  Dr,  Hendricks  diagnosed  the 
case  correctly,  Dr.  Oviatt  agreed  with  him  as  to  the  cause 
of  death. 

The  medical  witnesses  differ  as  to  whether  the  seat  of 
the  apoplexy  was  in  the  cerebrum  or  cerebellum ;  also,  as  to 
the  extent  and  chronic  character  of  the  alleged  degeneracy 
of  the  brain,  and  the  existence  of  diseased  arteries.  Some 
degeneracy  of  the  cerebrum,  or  large  brain,  was  proved, 
but  if  the  effusioil  of  blood  which  caused  the  apoplexy  and 
death  was  in  the  small  brain,  or  cerebellum,  it  is  quite  ob- 
vious that  such  disease  of  the  large  brain  was  not  the  cause 
of  death.  It  is  not  claimed  that  there  was  any  chronic 
disease  of  the  small  brain.  We  think  the  testimony  is  suf- 
ficient to  support  findings  that,  when  Mr.  Hall  was  injured, 
the  cerebellum,  or  small  brain,  was  in  a  healthy  condition, 
and  that  his  fall  produced  such  concussion  or  contusion 
thereof  that  the  injury  culminated  in  an  effusion  of  blood 
thereon,  which  produced  apoplexy  and  death,  without  the 
intervention  of  anj'  other  independent  or  proximate  cause. 
Hence,  the  finding  that  the  injury  was  the  sole  cause  of  the 
death  of  Mr.  Hall  is  supported  by  the  evidence. 

2.  Another  error  assigned  is  that  the  special  verdict  does 
not  determine  all  the  material  litigated  issues  of  fact.  If 
we  understand  the  argument  correctly,  it  is  that,  inasmuch 
as  it  is  conceded  that  apoplexy  was  the  immediate  cause  of 
death,  a  further  question  should  have  been  submitted  to 
the  jury  as  to  whether  the  injury  was  the  proximate  and 
sole  cause  of  the  apoplexy.  In  the  absence  of  any  request 
on  behalf  of  the  association  to  have  such  question  submitted, 
and  of  any  objection  or  exception  to  the  questions  which 
were  submitted  to  the  jury,  we  think  it  should  be  held  that 
the  question  above  suggested  is  included  in  the  second 
question,  "Was  such  injury  the  sole  cause  of  death?"  and 
the  affirmative  answer  to  that  question  is  a  finding  that  the 
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injury  was  the  proximate  and  sole  cause  of  the  apoplexy. 
We  conclude  that  the  special  verdict  includes  all  contro- 
verted material  issues  of  fact  in  the  case,  and  supports  the 
judgment  for  plaintiff. 

3.  It  is  suflBcient  to  say  of  the  third  finding,  which  is  that 
the  injury  was  not  caused,  directly  or  indirectly,  by  any 
chronic  degeneration  of  the  brain,  that  such  finding  is 
abundantly  supported  by  the  evidence. 

4.  The  fourth  finding  is  that,  when  injured,  Mr.  Hall  was 
not  "  a  grocer  delivering  goods  by  occupation."  The  effect 
of  the  finding  is  that  his  occupation  did  not  place  the  insur- 
ance in  class  E,  in  which  the  death  indemnity  is  limited  to 
$2,000,  but  left  it  in  class  A,  in  which  the  maximum  death 
indenxnity  is  $5,000.  This  finding  is  attacked  on  the  ground 
that  the  evidence  does  not  support  it,  but  proves  con- 
clusively that,  when  injured,  Mr.  Hall  was  by  occupation 
"  a  grocer  delivering  goods." 

The  court  instructed  the  jury  that  "a  'grocer  delivering 
goods,'  as  expressed  in  the  contract  in  suit,  is  one  who  is 
engaged  as  a  dealer  in  groceries,  and  habitually  delivers,  in 
person,  goods  sold  to  his  customers.  An  occasional  delivery 
by  himself  —  the  rule  being  that  delivery  is  made  by 
others  —  would  not  make  him  a  grocer  delivering  goods." 
In  the  absence  of  exception  to  the  instruction,  such  is  the 
law  of  this  case,  and  is  probably  good  law  in  any  case.  The 
testimony  on  the  subject  is  somewhat  conflicting,  but  one 
witness,  who  was  entirely  familiar  with  Mr.  Hall's  business 
methods,  testified  that  he  occasionally  delivered  goods,  but 
that  his  son  Charles,  he  thought,  delivered  the  principal 
part  of  them.  It  appeared  that  Mr.  Hall  himself  usually 
received  goods  at  the  depot  which  were  consigned  to  him, 
and  hauled  them  to  his  store,  but  it  is  not  claimed  that  this 
was  delivering  goods  within  the  meaning  of  the  policy.  It 
was  competent  for  the  jury  to  believe  the  above  testimony, 
and  it  supports  the  fourth  finding.    It  requires  no  argu- 
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ment  to  show  that  the  judgment  is  in  strict  accordance  with 
the  special  verdict. 

5.  It  is  claimed  that  the  court  admitted  testimony  on  be- 
half of  plaintiff  of  Mr.  Hall's  statements  of  the  circum- 
stances of  the  injury  he  received,  made  a  considerable  time 
after  he  was  injured,  and  when  such  statements  were  no 
part  of  the  res  gestce.  This  court  has  uniformly  held  testi- 
mony of  that  character  inadmissible.  It  is  needless  to  cite 
the  cases  aflBrming  that  rule.  An  examination  of  the  testi- 
mony which  it  is  claimed  violates  such  rule  is  necessary. 

Mr.  Bea  was  present  when  Mr.  Hall  was  hurt,  and  testi- 
fied that  as  the  latter  lay  upon  the  ground  after  he  fell,  or 
when  he.  was  getting  up,  he  said,  "  It  was  a  hard  one,"  or 
^Hhat  he  got  a  bad  one,"-^  meaning,  of  course,  that  he  was 
badly  hurt.  Such  statement,  thus  made,  was  of  the  res 
gestw^  and  admissible  in  evidence  under  all  the  authorities. 

Mr.  Kingsbury,  who  was  Mr.  Hall's  clerk,  was  permitted 
to  testify,  under  objection,  that,  when  Mr.  Hall  returned  to 
his  store  after  he  was  hurt,  witness  asked  him,  ^^  What  is 
the  matter?  "  and  he  replied,  "  I  am  hurt  awful  bad."  This 
was  inadmissible,  for  such  statement  was  not  of  the  res 
</est(B.  But  its  admission  could  not  possibly  have  injured 
the  defendant,  because  the  proof  is  entirely  conclusive  that 
Mr.  Hall  was  badly  hurt.  Hence,  the  error  in  admitting 
such  statement  is  not  suflBcient  ground  for  reversing  the 
judgment,  for  it  tended  to  prove  nothing  that  is  not  con- 
clusively proved  without  proof  of  such  statement,  and  hence 
<3ould  not  have  affected  the  verdict. 

The  same  remarks  are  applicable  to  the  testimony  of  Mr. 
James  to  a  conversation  with  Mr.  Hall  at  his  store  on  the 
evening  after  he  was  injured.  The  witness  testified  that 
Mr.  Hall  said :  " '  I  am  feeling  badly ;  I  met  with  an  acci- 
dent.' I  says,  *  What  is  it? '  He  said,  '  I  fell  at  the  depot.' " 
It  is  conclusively  proved  that  Mr.  Hall  met  with  an  acci- 
dent, and  that  he  fell  at  the  depot.    Proof  of  his  statement 
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that  he  was  feeling  badly  was  competent.  McKeigice  v. 
Janesville^  6S  Wis.  50,  and  cases  cited  in  the  opinion. 
Plaintiff  was  allowed  to  testify,  not,  as  stated  by  counsel, 
that  her  husband  said,  after  he  reached  home,  his  hurt  was 
terrible,  but  that  his  head  was  terrible.  This  was  admis- 
sible under  the  rule  just  stated. 

It  is  believed  that  the  foregoing  observations  dispose  of 
all  the  material  errors  alleged  as  grounds  for  reversal.  We 
fail  to  find  that  any  of,  the  alleged  errors  are  well  assigned. 
The  judgment  of  the  circuit  court  must  be  affirmed. 

WiNSLow,  J.  I  think  this  judgment  should  be  reversed 
because  of  the  erroneous  admission  in  evidence  of  state- 
ments made  by  the  deceased  as  to  the  extent  of  his  injury, 
made  a  considerable  time  afterwards,  and  which  were  not 
a  part  of  the  res  geatm.  The  question  as  to  whether  the  in- 
jury was  serious  or  not  was  a  very  important  one  in  the 
case,  and  seemed  to  me  by  no  means  conclusively  proven. 

By  the  Court.-^  Judgment  affirmed. 


Topping,  Administrator,  Appellant,  vs.  The  Town  of  St. 
Lawrence,  Respondent. 

N(yoember  £8 — December  SB,  189S, 
Death  by  wrongful  act:  Pleading:  Pecuniary  injury:  Survival  of  action, 

1.  In  an  action  under  8ec&  4255,  4256,  R  S.,  to  recover  damages  for  the 

death  of  plaintiff's  intestate,  who  left  no  widow  and  whose  children 
are  none  of  them  alleged  to  be  infants,  the  complaint  is  held  de- 
fective in  not  showing  that  there  were  any  persons  to  whom  pe- 
cuniary injury  resulted  from  such  death. 

2.  An  action  to  recover  the  amount  of  expenses  incurred  in  consequence 

of  a  personal  injury  which  was  caused  by  defects  in  a  highway  and 
resulted  in  death,  cannot  be  maintained  by  the  personal  representa- 
tive of  the  deceased. 
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APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  E,  L.  <&  E.  E. 
BrownCy  and  oral  argument  by  E.  E.  Browne. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  CaUj  Jones  &  Samhom, 

Obton,  J.  The  circuit  court  sustained  the  objection  of 
the  defendant  to  any  testimony  being  taken  on  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  plaintiff  not  offering  to 
amend  the  complaint,  the  action  was  dismissed  and  judg- 
ment rendered  against  the  plaintiff  for  costs.  The  plaintiff 
has  appealed  from  the  judgment. 

The  only  question,  therefore,  is  as  to  the  sufficiency  of 
the  complaint.  The  complaint,  in  substance,  is  that  Will- 
iam Topping,  deceased,  on  the  1st  day  of  July,  1891,  was 
very  severely  injured  by  reason  of  the  insuflBciency  and 
want  of  repair  of  a  certain  highway  of  said  town,  which 
consisted  of  holes  in  a  certain  bridge  or  culvert  and  large 
stones  near  by  in  said  highway.  On  the  22d  day  of  No- 
vember, 1891,  the  said  William  Topping  died  of  the  injuries 
so  received.  In  the  intervening  time  between  said  injury 
and  his  death  the  said  William  Topping,  on  the  ICth  day 
of  September,  1891,  caused  a  notice  to  be  served  on  one  of 
the  supervisors  of  said  town,  stating  the  place  where  said 
injury  occurred,  and  describing  the  insuflBciency  and  want 
of  repair  which  caused  the  injury;  and  on  the  same  day 
caused  to  be  filed  with  the  clerk  of  said  town  a  written 
statement  of  his  claim,  to  be  laid  before  the  board  of  audit ; 
and  said  board  met,  considered,  and  rejected  said  claim,  but 
not  until  the  5th  day  of  April,  1892, —  after  his  death. 
These  steps  were  taken  preparatory  to  commencing  suit 
against  said  town  for  said  injury.  During  the  last  sickness 
of  the  said  William  Topping,  physicians,  nurses,  and  medi- 
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cines  were  necessarily  employed,  at  an  expense  of  $700,  and 
after  his  death  his  funeral  expenses  were  |75,  and  the  wagon 
and  harness  injured  in  said  accident  were  repaired  at  an  ex- 
pense of  $25.  These  expenses  were  paid  by  Warren  C, 
Topping^  Gilbert  W.  Topping,  Myron  M.  Topping,  Frank 
H.  Topping,  Ellen  Yaughn,  and  Evelyn  E.  Watts,  the 
children  and  heirs  at  law  of  William  Topping  (deceased) ; 
and  the  said  Warren  C.  Topping  was  duly  appointed  ad- 
ministrator of  his  estate.  The  said  children  procured  the 
said  medicihes  and  medical  attendance  at  the  request  of 
their  father,  the  said  William  Topping.  The  said  William 
Topping  had  no  wife  at  the  time  of  said  injury,  and  left 
no  widow,  as  a  matter  of  course,  at  his  death.  It  was 
said  on  the  argument  that  the  said  William  Topping  was 
over  eighty  years  of  age  when  injured.  The  said  children 
are  none  of  them  alleged  to  be  under  twenty-one  years  of 
age,  and  they  were  all  probably  beyond  that  age,  judging 
from  their  father's  a^ge.  The  plaintiff  demands  judgment 
for  $5,000,  interest,  and  costs. 

It  will  be  observed  that  all  the  expenses,  etc.,  which  were 
paid  by  the  children  for  their  father  and  for  his  estate  were 
incurred  in  consequence  of  the  injury  caused  by  the  negli- 
gence of  the  town  in  not  repairing  said  highway.  William 
Topping  was  about  ready  to  commence  suit  against  the 
town  for  his  damages,  when  death  arrested  his  purpose. 
There  is  nothing  more  certain  than  that  such  an  action 
abated  at  the  death  of  William  Topping.  Such  an  action 
of  tort  may  not  be  waived  for  an  action  on  contract,  and 
that  is  the  only  exception  as  to  torts. 

An  action  in  consequence  of  the  injury  survives  only  by 
reason  of  the  death  of  the  injured  person,  caused  by  it.  It 
is  strictly  not  proper  to  say  that  such  an  action  survives. 
It  is  rather  a  new  action  given  by  statute  (sees.  4255,  4256, 
R.  S.),  and  which  may  be  brought  for  the  benefit,  not  of 
his  estate,  but  of  his  children,  if  any,  who  have  sustained 
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some  pecuniary  loss  or  damage  by  his  death.  The  dam- 
ages which  can  be  recovered  iare  limited  to  a  mere  indem- 
nity. The  children  must  have  some  pecuniary  interest  in 
his  life,  which  they  have  lost  by  his  death.  In  other  words, 
the  continuance  of  his  life  must  have  been  of  some  pecun- 
iary advantage  to  the  beneficiary,  which  has  been  termi- 
nated by  his  death.  Hence  the  widow,  if  living,  and  if  not, 
then  the  infant  children,  are  the  proper  beneficiaries  in  this 
case,  if  there  were  any  such. 

The  complaint  must  show  that  there  are  such  benefici- 
aries, to  entitle  the  administrator  to  bring  the  suit  for 
their  benefit.  The  value  of  the  life  of  the  deceased  to  any 
one  i9  in  issue  in  such  a  case,  and  his  ability  to  contribute 
for  the  support  of  his  family.  Therefore  those  only  are 
the  beneficiaries  who  are  entitled  to  such  support.  The 
statute  (sec.  4256,  R.  S.)'sufliciently  defines  this  purpose: 
"  And  in  every  such  action,  the  jury  may  give  such  dam- 
ages, not  exceeding  five  thousand  dollars,  as  they  shall 
deem  fair  and  just  in  reference  to  the  pecuniary  injury  re- 
sulting from  such  death,  to  the  relatives  of  the  deceased 
specified  in  this  section."  In  Regan  v.  C,  M,  i&  St.  P.  7?. 
Co.  51  \yis.  599,  Chief  Justice  Cole  has  explained,  in  his 
able  and  elaborate  opinion,  the  true  scope  and  limitations 
of  this  remedy  given  by  the  statute,  in  the  light  of  former 
cases  in  this  court  and  of  the  decisions  of  the  courts  of  New 
York,  in  very  clear  and  explicit  language ;.  and  any  further 
discussion  of  the  question  is  unnecessary.  The  complaint 
is  materially  defective  in  not  showing  that  there  are  any 
persons  who  have  sustained  any  pecuniary  loss  or  damage 
by  the  death  of  William  Topping,  or  to  whom  his  life  would 
have  been  of  any  pecuniary  benefit  or  advantage,  or  to 
whose  pecuniary  support  his  life  ivould  have  contributed: 
The  ruling  of  the  circuit  court  was  correct. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Vou86— 84 
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Mahbb,  Respondent,  vs.  Thb  Davis  &  Stabb  Lumbbb  Com- 
pany, Appellant. 

November  29  —  December  £9, 189S. 

(i)  Change  of  venue:  Convenience  of  witnesses:  Waiver,    (2)  Contracts: 
Performance  in  specified  time:  Delay  caused  by  other  party. 

h  Where  a  defendant  corporation  had  the  absolute  right  to  have  the 
place  of  trial  changed  to  the  county  in  which  said  corporation  was 
located,  plaintiff's  opposition  to  such  change  on  the  ground  that 
the  convenience  of  witnesses  and  t)ie  ends  of  justice  would  be  pro- 
moted by  retaining  the  cause  in  the  counter  in  which  it  was  brought, 
and  his  final  consent  to  the  change,  did  not  constitute  a  waiver  of 
his  right  to  have  the  venue  changed  back  to  the  original  county  on 
said  ground,  if  the  court  of  the  county  to  which  the  first  change 
was  made  should  in  its  discretion  so  order. 

3.  Defendant  having  agreed  in  writing  to  pay  plaintiff  a  certain  amount 
for  drawing  lumber  to  defendant*^  yard,  to  furnish  a  wagon  for 
such  purpose,  and  to  pay  twenty-five  cents  additional  for  each  1,000 
feet  if  the  whole  quantity  should  be  delivered  in  a  specified  timf, 
plaintiff  was  entitled  to  recover  the  additional  pay,  although  he 
did  not  complete  the  delivery  in  the  specified  time,  if  the  delx^  was 
caused  by  defendant's  refusal  to  furnish  the  wagon  or  failure  to 
furnish  the  requisite  facilities  for  unloading  the  lumber  in  the 
yard. 

APPEAL  from  the  Circuit  Court  for  Pepin  County. 

The  defendant  corporation  was  located  at  Eau  Claire,  and 
had  a  mill  at  Durand  in  Pepin  county,  where  the  plaintiff  re- 
sided. On  September  5, 1890,  the  plaintiff  made  a  proposi- 
tion to  the  defendant  in  writing,  to  the  effect  that  he  would 
begin  immediately  to  haul  and  deliver  to  the  defendant,  in  its 
sa  id  mill  yard,  about  60,000  feet  of  lumber  therein  described, 
at  the  prices  therein  named,  and  complete  such  delivery  on 
or  before  November  1,  1890;  that  the  plaintiff  should  re- 
ceive his  pay  for  the  amount  hauled  at  the  end  of  each 
week;  that,  if  the  whole  amount  should  be  delivered  as 
agreed,  then  the  defendant  should  pay  the  plaintiff  twenty- 
five  cents  for  each  1,000  feet  so  delivered,  in  addition  to 
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the  price  named  therein ;  that  the  defendant  should  famish 
to  the  plaintiff  free  of  charge,  if  he  desired,  one  of  its  large 
wagons  on  which  to  haul  said  lumber;  that  the  plaintiff 
should  pay  for  all  breakage  or  damage  to  said  wagon  while 
in  his  possession,  and  return  it  to  said  yard  upon  the  com- 
pletion of  the  job;  that,  should  the  amount  exceed  60,000 
feet,  then  the  plaintiff  should  have  ten  days'  additional 
time  to  complete  the  job.  On  the  same  day  the  defendant 
accepted  said  proposition  in  writing,  and,  in  consideration 
of  the  performance  of  all  the  conditions  therein,  agreed  to 
make  the  payments  therein  stated  and  in  the  manner  set 
forth  in  said  proposition. 

The  plaintiff  delivered  the  lumber  mentioned,  but  not 
within  the  time  called  for  by  the  contract,  and  the  defend- 
ant paid  for  hauling  all  of  such  lumber  according  to  the 
prices  named  in  said  proposition,  except  the  twenty-five 
cents  additional,  which  it  refused  to  pay.  Thereupon,  and 
on  January  19,  1891,  the  plaintiff  commenced  this  action 
by  attachment  in  a  justice's  court  in  Pepin  county.  Issue 
was  joined  therein  before  said  justice.  On  March  2,  1891, 
the  plaintiff  recovered  judgment,  and  the  defendant  there- 
upon appealed  from  said  judgment  to  the  circuit  court  foi* 
Pepin  county.  Upon  application  of  the  defendant,  the 
court,  June  20,  1891,  changed  the  venue  to  Eau  Claire 
county,  where  the  defendant  resided.  Upon  the  applica- 
tion of  the  plaintiff,  the  court,  September  28, 1891,  ordered 
the  venue  changed  back  to  Pepin  county,  for  the  convenience 
of  witnesses. ' 

At  the  close  of  the  trial  of  said  action  the  jury  returned 
a  verdict  in  favor  of  the  plaintiff  and  against  the  defendant 
for  $16.97.  From  the  judgment  entered  on  said  verdict, 
with  costs;  the  defendant  appeals. 

For  the  appellant  the  cause  was  submitted  on  a  brief 
ijigned  by  DoolUUe  <&  Shoemaker. 

C.  JU.  SUliardy  for  the  respondent. 
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Cas^dat,  J.  The  defeDdant  took  the  requisite  steps  to 
secure  the  change  of  the  place  of  trial  from  the  county  of 
Pepin  to  the  county  of  Eau  Claire,  where  the  defendant 
was  located.  The  cause  having  been  commenced  in  the 
wron^  county,  the  defendant,  under  the  statutes,  had  the 
absolute  right  to  the  change;  and  hence  the  court  would 
have  had  no  right  to  retain  the  cause  on  the  ground  that 
the  convenience  of  witnesses  and  the  ends  of  justice  would 
be  thereby  promoted.  K.  S.  sees.  2621,  2624;  Van  Eleck 
v.JIanchettj  51  Wis.  398;  Meiners  v.  Loeh,  64  Wis.  343.  It 
follows  that  such  change  was  properly  made  by  the  circuit 
court  for  Pepin  county.  In  fact  it  was  jfinally  made,  as  re- 
cited in  the  order,  by  the  consent  of  the  plaintifiPs  attorney, 
although  he  had  at  first  opposed  the  application  on  the 
ground  that  the  convenience  of  witnesses  and  the  ends  of 
justice  would  be  promoted  by  retaining  the  cause.  Subse- 
quently the  plaintiff,  upon  proper  showing,  moved  the  cir- 
cuit court  for  Eau  Claire  county  to  change  the  venue  back 
to  Pepin  county,  on  the  ground  that  "  the  convenience  of 
%vitnes3es  and  the  ends  of  justice  would  be  promoted  by  the 
change;"  and  the  same  was  changed  accordingly.  Such 
change  rested  in  the  sound  discretion  of  that  court.  R.  S. 
B%o,  2022,  subd.  3;  Pastel  v.  Weinhagen^  ante^  p.  302;  Chal- 
hner  v.  Boyingtony  ante,  p.  217;  Cartright  v.  Belmontj  58 
Wis.  370.  Being  discretionary,  and  it  not  appearing  that 
there  was  any  abuse  of  such  discretion,  we  must  hold  that 
guch  change  was  properly  made.  The  contention  is  that  the 
plaintiff,  by  his  opposition  to  the  first  change  and  then 
finally  giving  his  assent  thereto,  had  waived  his  right  to 
huve  tlie  venue  changed  back  to  Pepin  county  on  the 
ground  mentioned;  but,  under  the  statutes  and  the  cases 
cited,  the  court  was  precluded  on  the  first  motion  from 
considering  the  question  of  the  convenience  of  witnesses 
and  the  ends  of  justice,  and  hence  that  question  was  not 
involved  in  the  first  order. 
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We  find  no  reversible  error  in  the  admission  of  evidence 
as  to  the  prices  to  be  paid  for  the  hauling.  There  was  no 
dispute  or  controversy  as  to  such  prices.  The  defendant 
paid  all  it  had  agreed  to  pay  under  the  contract,  except 
the  twenty-five  cents  additional  for  every  1,000  feet  men- 
tioned therein.  No  judgment  is  to  be  reversed  or  affected 
by  reason  of  errors  which  do  not  affect  the  substantial 
rights  of  the  adverse  party.    E.  S.  sec.  2829. 

The  evidence  appears  to  be  sufficient  to  sustain  the  ver- 
dict. The  case  was  submitted  to  the  jury  on  the  theory 
that  the  plaintiff  could  not  recover  the  twenty-five  cents 
additional  for  each  1,000  feet,  unless  the  delay  in  complet- 
ing the  job  was  in  consequence  of  the  defendant's  refusal 
to  furnish  the  wagon,  or  its  failure  to  furnish  the  requisite 
facilities  for  unloading  the  lumber  in  the  yard.  The  testi- 
mony on  the  part  of  the  plaintiff  tended  to  prove  that  he 
at  first  procured  the  wagon  from  the  defendant,  and  that 
the  defendant  thereafter  caused  the  same  to  be  taken 
away  against  his  protest,  but  subsequently  promised,  from 
time  to  time,  to  send  the  wagon  back,  but  failed  to  do  so; 
that  the  defendant  had  insufficient  help  in  the  yard,  and 
consequently  the  plaintiff  was  at  times  delayed  several 
hours  in  unloading.  The  contract  expressly  provided  that 
the  lumber  should  be  graded  and  scaled  by  the  defendant's 
authorized  representative  at  the  yard.  The  charge  of  the 
court  appears  to  have  fully  and  fairly  presented  the  case, 
on  both  sides.  The  mere  fact  that  it  stated  the  claims  of 
the  respective  parties  is  no  ground  for  exception.  The 
trial  judge  said:  "The  contract  provides  that  it  be  un- 
loaded in  the  yard,  on  piles  to  be  designated  by  the  de- 
fendant.  The  custom  of  the  yard,  it  seems,  was  to  have 
this  lumber  scaled  as  unloaded  and  piled,  so  they  might 
know  how  much  each  man  hauled,  and  to  regulate  his  pay 
accordingly.    Of  course,  more  or  less  delay  would  result 
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necessarily,  probably,  in  transacting  the  business,  but  the 
plaintiff  claims  this  delay  was  unnecessary  and  unreason- 
able;** and  so  he  left  it  to  the  jury  to  determine  whether 
the  delay,  if  any,  was  or  was  not  unnecessary  and  unrea- 
gunable. 

In  regard  to  the  plaintiff^s  claim  that,  after  the  making 
of  the  contract,  he  procured  the  wagon,  and  that  the  de- 
fendant took  it  away  and  agreed  to  return  it  to  his  place, 
the  judge  charged  the  jury,  among  other  things,  that: 
**  N'ow,  if  you  find  as  a  fact  that  the  defendant,  by  Mr.  Nel- 
son, as  the  agent,  did  agree  to  deliver  a  wagon, —  not  agreed 
to  deliver  it  here  at  the  yard,  but  agreed  to  take  it  up  to 
the  home  of  the  plaintiff, —  and  the  plaintiff  relied  upon 
such  promise,  and  expected  that  wagon  to  bo  so  delivered, 
and  their  failure  to  deliver  that  wagon  was  the  reason  why 
he  could  not  deliver  this  lumber  within  the  i\me  (Novem- 
ber 1st),  with  no  fault  on  the  part  of  this  plaintiff,  that 
would  probably  be  sufficient  excuse  for  not  delivering  the 
lumber  by  November  1st,  and  entitle  plaintiff  to  the-twenty- 
fire  cents  extra.  But,  if  there  was  no  agreement  to  deliver 
the  wagon  at  the  plaintiff^s  home,  but  he  was  told  and  given 
to  understand  he  could  have  one  there  by  hauling  it  home, 
then  I  charge  you,  as  a  matter  of  law,  it  was  his  duty  to 
accept  a  wagon  there  and  haul  it  home.  He  should  have 
taken  it  at  the  yard  unless  there  was  an  express  agreement 
to  the  contrary  that  it  should  be  hauled  to  his  house.'*  We 
perceive  no  error  in  such  portions  of  the  charge.  It  was 
certainly  competent  to  thus  modify  the  written  agreement 
by  parol.  The  court  then  charged  the  jury,  in  effect,  that 
the  plaintiff  could  recover  nothing  for  the  use  of  the  wagon ; 
and  then  said :  "  I  cannot  allow  any  recovery  her©',  exO^t 
the  twenty-five  cents  per  M.  extra;  and,  of  course,  whetheNv 
jou  will  allow  that  or  not  will  depend  upon  whether  the 
plaintiff  was  prevented  from  filling  his  contract  by  the 
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wrongful  acts  of  the  defendant, —  that  is,  by  the  failure  of 
the  defendant  to  do  its  duty  under  the  contract" 
'  We  find  no  reversible  error  in  the  record. 

By  the  Cowrt — The  judgment  of  the  circuit  court  is  af- 
firmed. 


WiLBEE,  Respondent,  vs.  The  Wisconsin  Central  Company, 

Appellant.    . 

November  fP—  December  29^  1893, 

'  Railroads:  Injury  to  emplcfyee:  Contributory  nligligenot,  ' 

^  While  plaintiff,  a  fireman,  was  walking  thnmgh  defendant's  switch, 
yard  to  the  roundhouse  to  take  out  his  engine,  he  was  struck  and 
injured  by  cars  which  had  been  "*  kicked ''  by  a  switch  eaigiiie  upon 
the  track  on  which  he  was  walking.  He  was  familiar  with  the 
yard,  and  knew  that  switching  was  actirely  in  progress  on  the 
tracks  behind  him,  but  although  there  were  spaces  between  the 
tracks  where  he  could  have  walked  with  safety,  and  although  his 
ears  were  covered  by  his  cap,  he  had  walked  on  or  immediately  be- 
side the  main  track  for  about  180  feet  without  looking  around. 
Held,  that  he  was  guilty  of  contributory  negligence 

APPEAL  from  the  Circuit  Court  for  I)unn  County. 

Action  to  recover  for  personal  injuries.  The  following 
facts  appear,  principally  from  the  plaintiff's  own  testimony : 
Plaintiff  was  a  fireman  upon  defendant's  freight  engine 
running  from  Chippewa  Falls  to  St.  Paul.  He  lived  at 
Chippewa  Falls,  and  his  engine  was  kept  at  the  roundhouse 
at  Irvine,  a  small  village  a  mile  and  a  half  westerly  from 
Chippewa  Falls.  On  the  morning  of  March  8,  1890,  be- 
tween the  hours  of  5  and  6  o'clock,  the  plaintiff  was  going 
from  his  home  in  Chippewa  Falls  to  the  roundhouse  at 
Irvine,  to  take  his  engine  preparatory  to  a  trip.  It  was 
very  cold, —  probablj^  thirteen  degrees  below  zero, —  and  his 
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ears  were  covered  by  his  cap,  and  his  overcoat  was  turned 
up  around  his  neck.  When  approaching  Irvine  he  walked 
along  the  main  track  of  the  railroad  until  he  reached  the 
switch  yard  of  the  defendant,  which  extended  east  and  west 
for  a  considerable  distance  and  contained  three  sidings 
upon  the  north  side  of  the  main  track  at  the  point  where 
plaintiff  was  injured.  This  yard  was  frequently  used  by 
employees  passing  from  Irvine  to  Chippewa  Falls.  Plaint- 
iff entered  the  yard  at  the  east  end,  and  was  proceeding 
westerly  to  the  roundhouse  at  the  other  end  of  the  yard. 
As  he  came  to  the  first  or  main  switch  at  the  east  end  of 
the  yard,  he  met  the  yard  switch  engine  with  its  crew, 
which  was  just  pulling  seven  freight  cars  ft'ora  the  main 
switch  track  out  upon  the  main  track.  He  exchanged  some 
words  with  the  yard  master  and  switchman  at  this  main 
switch,  and  then  walked  on  westerly  about  200  feet  on  the 
ground  south  of  the  main  track.  He  then  looked  back,  and, 
as  he  testifies,  saw  the  yard  employees  and  a  car  down  by 
the  switch,  but  thought  the  car  was  not  on  the  main  track. 
He  then  approached  the  main  track  because,  as  he  claims, 
the  ground  was  rough,  and  walked,  by  his  own  admission, 
178i  feet  on  the  ends  of  the  ties  on  the  south  side  of  the 
main  track  without  looking  back,  when  he  was  struck  by 
three  or  four  cars  which  had  been  "kicked"  westward  on 
the  main  track  by  the  switch  engine.  He  was  knocked 
down,  and  his  arm  was  cut  off.  No  person  was  on  the  de- 
tached cars  to  warn  him  of  their  approach.  There  were 
vacant  spaces  north  of  and  between  the  main  track  and  the 
switch  tracks,  thirteen  feet  in  width,  where  the  plaintiff 
could  have  walked  in  safety.  He  knew  the  yard  well,  hav- 
ing worked  as  helper  in  the  railroad  blacksmith  shop  near 
by,  and  also  having  fired  for  a  number  of  nights  on  this 
very  switch  engine. 

There  was  other  testimony,  but  it  is  not  deemed  neces- 
sary to  state  it.    It  was  claimed  that  the  yard  master  was* 
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negligent  in  not  having  a  man  upon  the  cars  which  ran 
over  the  plaintiff,  to  warn  him  of  their  approach.  A  motion 
to  direct  a  verdict  for  defendant  was  overruled.  The  jury 
found,  in  reply  to  special  questions,  (1)  that  the  yard  mas- 
ter was  negligent  in  causing  the  cars  which  struck  plaintiff 
to  be  kicked  down  the  main  track  without  a  man  on  them ; 
(2)  that  plaintiff  was  not  guilty  of  contributory  negligence: 
and  (3)  that  plaintiff's  damages  were  $6,970.  From  judg- 
ment for  the  plaintiff  on  the  verdict,  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  D.  S.  Wegg  and 
T.  II,  Oilly  and  oral  argument  by  Mr.  Gill,  To  the  point 
that  plaintiff's  own  testimony  shows  he  was  guilty  of  con- 
tributory negligence,  they  cited  Delaney  v.  M,  <&  St.  P.  li. 
Co.  33  Wis.  67;  SchiUing  v.  C,  M.  cfe  St.  P.  R.  Co.  71  id. 
255;  Williams  v.  CI,  M.  c6  St.  P.  R.  Co.  64  id.  1;  Sohmolze 
V.  C,  M.  db  St.  P.  R.  Co.  83  id.  659 ;  Schoenfeld  v.  M.  C  R. 
Co.  74  id.  433;  Penn.  R.  Co.  v.  O'Sfiaughnessy,  122  Ind.  588; 
EUi^v.  Houston,  4:^.  Y.  Supp.  732,  22  K  E.  Kep.  1131; 
EUiot  V.  a,  M.  (&  St.  P.  R.  Co.  5  Dak.  523;  Holland  v.  C, 
M.  (&  St.  P.  R.  Co.  18  Fed.  Kep.  243;  RyaU  v.  C  P.  It. 
Co.  76  Cal.  474;  Redmond  v.  R.,  W.  <&  0.  R.  Co.  10  N.  Y. 
Supp.  330;  III.  Cent.  R.  Co.  v.  Pick,  15  S.  W.  Eep.  (Ky.), 
665;  MoAdoo  v.  R.  ife  D.  R.  Co.  105  N.  C.  140;  Richards 
V.  (7.,  St.  P.  cfe  K.  a  R.  Co.  81  Iowa,  426;  S?nith  v.  N.  Y. 
C.  (&  H.  R.  R.  Co.  17  N.  Y.  Supp.  400;  Jdly  v.  i>.,  Z.  <fc 
N.  R.  Co.  93  Mich.  370;  Candelaria  v.  A.,  T.  <&  S.  F.  R. 
Co.  27  Pac.  Rep.  (N.  Mex.),  497;  Haden  v.  S.  C.  cfe  P.  R. 
Co.  48  K  W.  Rep.  (Iowa),  733;  Craig  v.  Mt.  Carbon  Co.  45 
Fed.  Rep.  448;  AerJcfetz  w.  Humfhries,  145  U.  S.  418; 
Chicago  iSb  N.  Tf.  R.  Co.  v.  Sweeney,  52  111.  325;  Chicago 
i&  N.  W.  R.  Co.  V.  Donahue,  75  id.  106;  Collins  v.  B.,  C. 
R.  cfe  N.  R.  Co.  83  Iowa,  346. 

For  the  respondent  there  was  a  brief  by  E.  C.  Highee, 
attorney,  and  Losey  d:  Woodward,  of  counsel,  and  oral 
argument  by  K  C.  Highee  and  O.  M.  Woodward. 
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W1N8LOW,  J.  There  Is  practically  no  dispute  as  to  tlw 
facts  in  this  case.  The  plaintiff  was  an  employee  of  the 
defendant,  fully  acquainted  with  the  switching  yard  through 
which  he  was  walking,  and  knew  that  switching  was  act- 
ively in  progress  on  the  tracks  behind  him  at  the  very  time 
he  was  walking  on  the  main  track.  His  hearing  was  either 
wholly  or  partially  cut  off  by  the  fact  of  his  cap  being 
pulled  down  over  his  ears.  There  were  spaces  between 
the  tracks  where  he  could  have  walked  with  safety ;  but, 
knowing  all  these  facts,  he  chose  to  walk-on,  or  imme- 
diately at  the  side  of,  the  main  track,  where  a  passing  car 
would  strike  him,  for  a  distance  of  at  least  178^  feet,  with- 
out looking  around.  If  this  was  not  careless — even  reck- 
less—  conduct,  we  should  not  know  where  to  jfind  it. 
Within  the  rules  laid  down  in  the  cases  of  Delaney  v,  M. 
A  St  P.  R.  Co.  33  Wis.  67,  and  SchUling  v.  CI,  M.  d&  St. 
P.  R.  Co.  71  Wis.  255,  we  must  hold,  under  this  testimony, 
that  the  plaintiff  was,  as  matter  of  law,  guilty  of  contribu- 
tory negligence. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Pbrkins,  Respondent,  vs.  Wilkinson,  imp..  Appellant. 

Noven^ber  £9  —  December  £9, 189S. 

Tax  titles:  Person  bound  to  pay  taxes  cannot  acquire:  Vendor  and  pur- 
chaser of  land:  Mortgages:  Fraud:  Bousl  fide  purchaser. 

1.  One  with  whose  means  land  was  purchased,  and  who  agreed,  as  part 
of  the  consideration,  to  pay  existing  mortgages  thereon,  and  who 
continued  to  be  the  real  owner  and,  through  tenants,  to  be  in  pos- 
session of  the  land,  although  for  purposes  of  his  own  the  apparent 
legal  title  was  at  times  in  different  other  persons,  was,  as  between 
himself  and  the  grantor,  who  besides  holding  a  mortgage  for  a  part 
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of  the  purchase  price  had  become  the  owner  of  the  prior  mortgages 
mentioned,  bound  to  pay  the  taxes  on  the  land  and  could  not,  as 
against  said  mortgages,  acquire  a  valid  tax  title  founded  on  a  sale 
for  such  taxes. 
2.  A  tax  deed  so  obtained  by  such  real  owner  for  the  purpose  of  cutting 
off  said  mortgages  is  held  in  this  case  to  have  been  the  result  of  a 
deliberate  f faud ;  and  one  to  whom  he  conveyed  the  land,  and  who 
had  knowledge  of  the  mortgages  and  of  the  relations  of  his  grantor 
to  the  premises,  and  who  gave  nothing  for  such  conveyance  except 
a  release  of  stale  claims  against  his  grantor  and  his  son-in-law  (his 
grantor's  son),  is  held  not  to  have  been  a  bona  fide  purchaser. 

APPEAL  from  the  Circuit  Court  for  Pierce  County. 

This  action  was  brought  by  the  plaintiff  as  the  owner  of 
three  mortgages  on  the  premises  described  in  the  complaint, 
being  a  farm  in  Pierce  county  known  as  the  "  Dexter  Owen 
Farm,"  and  upon  which  mortgages  there  was  due  about 
$5,700,  to  set  aside,  as  fraudulent  and  void^  a.cectain  tax 
deed  thereof  to  the  defendant  Webster,  dated  August  26, 
1890,  and  a  conveyance  by  him  to  the  defendant  Wilkitison 
September  12,  1890;  and  it  was  charged  that  the  defendant 
Wilkinson  had  notice  of  the  fraudulent  and  illegal  charac- 
ter of  the  tax  deed,  and  was  not  a  bona  fide  purchaser  for 
value. 

It  appears  from  the  findings,  among  other  things,  that 
the  plaintiff  and  the  defendant  Webster  were  formerly  the 
owners  of  the  premises  in  question,  having  purchased  the 
same  of  Dexter  Owen  April  20,  1883.  That  August  27, 
1883,  plaintiff  sold  his  undivided  interest  to  the  defendant 
Webster,  said  Webster  then  and  there  assuming  and  agree- 
ing to  pay  the  two  mortgages  then  on  said  premises.  That 
the  conveyance  of  plaintiff's  undivided  half,  at  the  request 
of  Webster,  was  made  to  his  son,  Frank  S.,  though  the 
consideration  was  paid  by  the  defendant  W.  L.  Webster, 
and  his  son  Frank  never  paid  anything  toward  the  purchase 
and  had  no  interest  in  the  farm ;  plaintiff  taking  from  said 
Frank  Webster  and  wife,  at  the  request  of  W.  L.  Webster, 
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a  mortgage  upon  the  farm  for  $1,750,  in  part  payinent 
The  mortgages  in  question  were  all  duly  recorded,  and  re- 
main unsatisfied.  The  defendant  Webster,  at  the  time, 
alleged  as  a  reason  for  making  the  conveyance  to  his  son, 
that  there  were  outstanding  claims  against  him.  The  de- 
fendant W.  L.  Webster,  as  part  consideration  for  the  con- 
ve3"ance  of  the  plaintiff's  interest  in  said  farm,  assumed  and 
agreed  to  pay  the  said  mortgages  then  upon  it,  and  the 
deed  so  executed  at  his  request  to  his  son,  Frank,  contained 
a  provision  whereby  the  grantee  in  said  deed  assumed  and 
agreed  to  pay  them.  About  thirty  days  afterwards,  Sep- 
tember 20, 1883,  Frank  S.  conveyed  said  farm  to  his  mother, 
the  wife  of  the  said  W.  L.  Webster,  and  she,  on  the  11th  of 
January,  1888,  conveyed  the  same  to  her  brother,  and 
brother-in-law  of  W.  L.  Webster,— E.  H.  Blodgett.  W.  L. 
Webster,  from  the  time  he  so  purchased  of  said  plaintiff  until 
the  date  of  his  conveyance  to  the  defendant  Wilkinson^  Sep- 
tember 12,  1890,  was,  through  his  tenants  and  otherwise,  in 
the  possession  of  and  exercised  full  control  over  the  said  farm 
and  premises.  That  in  the  mean  time  he  leased  the  same 
to  various  tenants  in  his  own  name.  That  after  such  sale 
said  land  was  assessed  to  said  W.  L.  Webster,  and  he  paid 
the  taxes  upon  the  same  for  several  years,  but  omitted  to 
pay  the  taxes  of  1886,  and,  as  before  stated,  obtained  a  tax 
deed  of  the  premises  for  the  taxes  of  that  year,  and  about 
twenty  days  thereafter  made  a  warranty  deed  to  the  de- 
fendant Wilkinson  for  a  recited  consideration  of  $7,000, 
consisting  solely  of  the  release  of  a  certain  claim  WiUcin- 
son  held  against  Frank  S.  Webster,  who  was  his  son-in-law, — 
having  married  his  daughter, —  for  moneys  advanced  to  the 
said  Frank  a  long  time  prior  to  said  conveyance,  and  which 
were  stale  claims,  though  they  might  have  been  collectible 
had  they  been  enforced  (yet  the  evidence  was  satisfactory 
to  show  that  the  said  Wilkinson  never  intended  to  enforce 
them,  but  regarded  them  as  advances  to  his  son-in-law,  the 
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said  Frank  S.  Webster),  and  the  further  consideration  of 
the  release  of  a  certain  chattel  mortgage  held  by  Wilkin- 
soil  against  the  defendant  W.  L.  Webster,  and  the  notes 
thereby  secured.  That  said  last-mentioned  claim  had  been 
given  in  the  interest  or  for  the  benefio  off  Frank  S.,  and 
that  the  statute  of  limitations  had  run  against  the  no\es  at 
the  time,  and  they  were  regarded  as  worthless  by  the  par- 
ties; and  the  court  found  that  the  consideration  paid  by 
Wilkinson  was  merely  nominal.  In  the  month  of  July, 
previous  to  the  execution  of  the  tax  deed,  the  plaintiff  in- 
quired of  Webster  if  all  the  taxes  upon  the  said  premises 
had  been  paid,  and  was  informed  by  him  that  they  had  been, 
with  the  exception  of  the  taxes  for  the  year  1890,  which  he 
agreed  to  pay,  and  plaintiff  relied  on  such  information  and 
made  no  other  inquiry  in  respect  to  said  taxes.  The  plaint- 
iff bought  up  two  of  the  mortgages  in  question  in  1888, 
and  the  third  was  given  to  him  by  Frank  S.  ^Vebster  in 
part  payment  of  the  purchase  money  of  his  interest  in  the 
farm.  W.  L.  Webster  and  the  defendant  Wilkinson  were 
acquaintances  and  somewhat  intimate ;  both  residing  at  Eed 
Wing,  about  five  or  six  miles  from  the  said  farm.  Webster 
made  repeated  and  frequent  visits  to  the  farm,  and  his  con- 
trol of  it  was  open  and  notorious,  and  Wilkinson  must 
have  had  knowledge  of  that  fact  and  of  the  title  to  the 
premises;  and  the  court  found  that  he  was  not  a  purchaser 
in  good  faith;  that  the  conduct  of  the  defendant  Webster 
was  instigated  by  a  desire  to  defraud  the  plaintiff  and  de- 
prive him  of  the  benefit  of  his  security. 

It  was  found  that  the  only  evidence  of  posting  notices  of 
the  tax  sale  m  question  to  be  found  in  the  oflice  of  the 
county  clerk  for  Pierce  county,  or  any  other  of  the  county 
offices,  was  an  affidavit  of  the  county  treasurer,  in  which 
he  states:  "That  I  did  make  the  notices  of  sale  of  lands 
for  taxes,  of  which  a  true  copy  is  herewith  annexed,  and 
did  cause  true  copies  thereof  to  be  posted  in  four  public 
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places  in  said  county  more  than  four  weeks  prior  to  the 
day  of  such  sale  of  lands  for  taxes,  one  of  which  copies  was 
posted  in  a  conspicuous  place  in  my  office  in  said  county.'^ 
The  several  forty-acre  tracts  were  stricken  oflf  to  one  Strick- 
land for  $8.80  each.  Notice  of  application  for  a  tax  deed 
thereon  was  given  by  W.  L.  Webster,  as  bolder  and  owner 
of  the  tax  certificates,  to  the  said  E.  H.  Blodgett,  his  brother- 
in-law,  to  whom  the  premises  had  been  conveyed  as  afore- 
said, and  was  served  by  the  said  Webster,  then  in  possession 
and  control  of  said  premises  through  his  tenant,  one  Perkins, 
and  it  does  not  appear  that  Blodgett  was  ever  the  occupant 
of  said  premises.  Webster  was  in  possession  of  the  farm 
in  1886.  J.  D.  Coger  was  carrying  it  on  as  his  tenant. 
J.  R  Perkins  was  in  possession  in  1890  under  W.  L.  Web- 
ster. He  testified  that  Webster,  in  respect  to  deeding  the 
farm  to, Blodgett,  said:  "He  wanted  to  get  Coger  oflf  the 
farm,  and  tried  to  buy  him  oflF;  his  lease,  he  said,  read  he 
could  stay  there  until  he  sold,  and  he  said,  '  lUl  fix  him.  I 
will  deed  the  farm  to  Blodgett.  1  will  get  him  off,  if  it 
costs  five  hundred  dollars.'"  The  said  Perkins  has  re- 
mained in  possession  of  the  said  premises,  as  the  tenant  of 
said  Webster,  ever  since  the  date  of  the  tax  deed.  Fur- 
ther, that  there  was  no  evidence  to  show  that  Blodgett 
ever -paid  anything  for  the  premises,  aside  from  the  recital 
in  the  deed  to  him,  or  to  warrant  the  finding  that  he  ever 
exercised  any  control  over  said  premises,  or  claimed  to  have 
any  interest  therein.  That  the  conveyance  from  said  Web- 
ster's wife  to  him  was  made  at  the  solicitation  and  direc- 
tion of  said  Webster,  who  was  found  to  be  the .  real  party 
in  interest  in  said  premises  ever  since  the  purchase  by  him 
of  the  said  plaintiff's  undivided  half  interest.  These  find- 
ings appear  to  be  abundantly  sustained  by  the  evidence. 

In  addition  to  the  findings,  the  case  contains  no  evidence 
to  show  that  Frank  S.  Webster  ever  claimed  any  interest 
in  said  premises,  or  exercised  any  act  of  ownership  over 
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them  or  in  relation  thereto,  or  that  he  was  ever  conscious 
that  the  title  to  said  premises  had  ever  been  conveyed  to 
him,  other  than  the  fact  that  he  conveyed  the  same  to  his 
mother;  nor  is  there  any  evidence  whatever  to  show  that 
she  paid  any  consideration  for  such  conveyance.  The  evi- 
dence is  clear  and  decisive  that  during  all  this  time  the  de- 
fendant W.  L.  Webster  was  exercising  acts  of  ownership 
over  the  premises,  leasing  the  same  from  time  to  time,  and 
receiving  the  rents  and  profits  of  the  same.  Evidence  was 
given  to  show  that  the  defendant  Webster,  in  June  before 
the  tax  deed  was  issued,  in  conversation  with  the  plaintiflF, 
told  him  he  had  had  some  talk  with  the  defendant  Wilkinson 
about  helping  him  to  pay  the  mortgages,  and  that  they 
went  down  to  Wilkinson^s  store,  W.  L.  Webster  saying, 
"  We  came  in  to  talk  about  that  farm  across  the  river, — 
the  Dexter  Owen  farm."  Wilkinson  said  that  he  "had 
been  buying  a  pretty  heavy  bill  of  goods,  and  had  not 
money  to  put  into  it  just  then,  but  that  the  1st  of  next 
month  he  would  be  able  to  help  him,  and  that  Frank  Web- 
ster had  been  doing  well  and  was  going  to  help  pay  the 
mortgages  oflf."  That  about  the  1st  of  July  they  went  to 
see  Wilkinson  again,  and  were  told  that  he  had  not  got  the 
money  he  expected,  but  that  he  thought  the  1st  of  Sep- 
tember he  would  have  money,  without  doubt,  to  pay  it 
up,  and  wanted  the  plaintiff  to  figure  up  how  much  there 
was  on  the  mortgages  that  he  held,  and  that  he  made  the 
figures  and  brought  them  to  him  (  Wilkinson).  These  fig- 
ures were  produced  in  evidence,  showing  an  amount  duo 
of  $5,782.28,  July  9,  1890.  Afterwards,  about  the  1st  of 
September,  they  went  to  see  Wilkinson^  and  he  said  he  did 
not  know  as  he  could  do  anything  about  it;  that  he  would 
let  them  know  in  a  few  days.  Plaintiflf  testifies :  **  1  think 
it  was  somewhere  from  the  4th  to  the  8th  of  September, 
1890,  that  I  first  learned  they  had  got  a  tax  deed,  and  I 
went  to  see  Wilkinson,    There  was  no  one  with  me,  but 
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W.  L.  Webster  was  in  WilkinsorCs  office.  I  went  in,  and 
asked  Webster  what  this  tax  deed  meant.  Told  him  that 
lie  told  me  the  taxes  were  paid.  *  Well,'  he  said, '  thdt  was 
everything  lie  had^  and  he  wanted  to  save  something  out  of  it 
for  Eva^  that  is,  Frank's  wife,"  —  defendant  ^YilkinsoTbS 
(laughter.  But  Wilkinson  did  not  say  anything  about  his 
having  a  deed.  This  was  about  the  8th  or  9th  of  Septem- 
ber. 

A  Mr.  Bell  testified  to  a  conversation  with  Webster  in 
October,  1890,  in  which  he  (Webster)  stated  that  the  plaint- 
iff had  tried  to  swallow  him  up,  and  that  he  had  now  got 
a  tax  title  deed  of  the  place,  and  he  thought  he  could  worry 
him  some.  "  He  said  he  guessed  now  he  had  him,  and  if 
he  got  it  back  at  all  he  would  not  get  it  back  under  a  year." 
Mr.  Hoard,  another  witness,  testified  that  in  the  fall  of 
1890  Webster  told  him  he  had  just  obtained  this  tax  title 
on  the  land.  "  He  said  he  thought  he  had  got  Perkins  now 
where  ho  could  kind  of  warm  it  to  him.  He  said  he  had 
kept  the  thing  quiet,  and  he  thought  he  had  got  the  thing 
completed  now  so  that  it  was  all  right." 

The  defendant  Webster,  in  testifying  in^relation  to  the 
interview  between  the  plaintiff  and  himself  at  Wilkinson^ s 
store  and  in  his  presence,  after  he  had  got  the  tax  deed, 
said  that  the  plaintiff  sat  down  beside  him,  and  very  confi- 
dentially says :  " '  Billy,  you  have  got  a  tax  deed  on  that 
farm,  ain't  you?'  Said  I,  *I  have,'  He  said  he  didn't 
think  I  would  do  that  on  him,  and  that  was  about  all  there 
was  of  it,  and  went  off."  That  "  Wilkinson  was  at  his  desk, 
not  near  enough  to  hear  the  conversation,  for  the  plaintiff 
was  talking  kind  of  low  to  me.  I  think  he  felt  kind  of  bad, 
and  did  not  want  to  talk  loud.  I  couldn't  tell  you  whether 
or  not  he  was  indignant.*  I  think,  perhaps,  he  was  not.  I 
don't  know  as  he  appeared  to  feel  hurt,  but  I  wouldn't  be 
surprised  if  he  thought  it  was  a  pretty  mean  trick.  I 
would  mj'self,  but  it  don't  make  any  odds  what  I  thought." 
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The  plaintiff  testified  that  he  spoke  ia  a  loud  tone  of  voice 
and  in  an  indignant  manner,  and  that  Wilkinson  was  within 
three  or  four  feet  of  them.  The  defendant  Webster  claimed 
that  his  connection  with  the  farm,  although  he  did  the 
trading,  was  as  agent  for  his  son  and  for  his  wife,  etc;  and 
it  appeared  that  the  plaintiff  and  Webster  had  been  part- 
ners in  the  livery  stable  business,  and  a  half  interest  in  the 
livery  stock  and  premises  vyas  traded  to  Owen  by  the 
plaintiff  and  defendant  for  the  farm.  Plaintiff  testified 
that  W.  L.  Webster  and  himself  owned  the  property  to- 
gether, but  it  appeared  that,  the  title  to  an  undivided  half 
of  the  lot  was  in  Frank  S.  Webster,  though  they  never  paid 
him  any  rent  .for  it. 

The  defendant  Wilkinson  did  not  deny  the  interviews 
between  himself  and  the  plaintiff  when  he  came  to  see  him 
about  the  mortgages  on  the  Dexter  Owen  farm,  during  the 
summer  of  1890.  He  said  that  the  plaintiff  tried  to  induce 
him  to  buy  his  claim  on  that  farm.  He  denied  that  Web- 
ster was  with  him  on  either  of  these  occasions.  In  respect 
to  the  claim  against  W.  L.  Webster,  part  of  the  considera- 
tion for  the  conveyance  to  him,  he  said :  "  It  is  pretty  hard 
to  say  what  that  obligation  was  worth.  I  don't  know 
whether  or  not  it  was  collectible.  That  is  something  I 
can't  tell."  That  the  judgment  which  he  had  recovered 
against  Frank  was  discharged,  and  the  notes  surrendered 
up  to  Webster.  That  judgment  was  obtained  when  he 
supposed  Frank  had  abandoned  his  family.  "  The  relations 
between  Webster's  family  and  mine  were  such  that  I  did  not 
force  the  matter  at  all."  That  he  did  not  pay  any  money 
on  the  purchase.  That  the  mortgage  against  W.  L.  Web- 
ster had  not  been  renewed,  and  had  ceased  to  have  any 
force.  He  did  not  know  where  the  property  was,  covered 
by  it,  but  supposed  it  had  passed  out  of  existence  long  ago. 
That  Frank  Webster  was  in  Montana,  and  had  been  there 
for  several  years, —  four  or  five.  His' wife  is  now  living 
Vol.  86—85 
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with  him  there.  That  matters  were  arranged  so  his  wife 
returned  to  him.  "That  he  did  not  know  whether  he 
would  have  enforced  that  judgment,  as  long  as  things  were 
harmonious  and  right.  He  could  not  say.  Could  not  say 
that  he  would  never  have  used  it  if  he  had  not  had  a  chance 
to  go  into  this  scheme  about  the  farm." 

Judgment  was  rendered,  setting  aside  and  canceling  the 
tax  deed  in  question,  and  the  said  deed  from  Webster  to 
the  defendant  Wilkinson^  as  against  plaintiffs  mortgages 
and  so  far  as  the  plaintiff's  rights  thereunder  were  con- 
cerned, and  declaring  the  same  null  and  void.  The  defend- 
ant Wilkinson  appealed. 

The  cause  was  submitted  fori  the  appellant  on  the  brief 
of  J.  S.  WhitSy  and  for  the  respondent  on  that  of  Albert 
Combaokery  attorney,  and  Ola^  dk  Ma€a7iney,  of  counsel. 

PiNNET,  J.  1.  It  is  plain  that  the  defendant  Webster 
occupied  such  a  relation  to  the  lands  in  question  and  to  the 
plaintiff,  as  the  owner  and  holder  of  the  three  mortgages 
thereon,  that  it  became  and  was  his  duty  to  have  paid  the 
taxes  for  which  they  were  sold  in  1887  and  deeded  to  him 
hy  tax  deed  in  1890.  The  procuring  by  him  of  the  tax  cer- 
tificates of  sale  and  tax  deed  thereon  operated  as  a  redemp- 
tion of  the  lands,  as  between  the  plaintiff  and  Webster,  so 
that  as  between  them  the  tax  dee4>  as  an  instrument  of 
title,  was  void.  Webster  was  the  real  beneficial  owner  6f 
the  land  for  over  seven  years,  with  an  apparent  legal  owner- 
ship at  times  in  different  other  persons,  evidently  to  better 
promote  plans  and  purposes  which  he  may  have  intended 
to  carry  out  in  respect  to  third  parties.  The  farm  had  been 
purchased  with  his  means,  and  it  was  substantially  all  he 
had,  as  he  told  the  plaintiff.  As  landlord  he  was  bound  to 
])ay  the  taxes,  though  the  land  was  actually  occupied  by 
his  tenants  or  croppers  under  him.  The  collector,  under 
his  warrant,  could  enforce  payment  of  the  taxes  as  against 
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them,  and  by  seo.  1154,  S.  &  B.  Ann.  Stats.,  they  could  re- 
cover the  amount  against  him,  with  twelve  per  cent,  in- 
terest, or  they  might  retain  the  same  out  of  the  rents.  For 
all  purposes  of  taxation,  he  was  in  possession,  and  he  was 
claiming  title  to  the  farm.  He  had  agreed  to  pay  the  two 
elder  mortgages  as  a  part  of  the  consideration  for  his  pur- 
chase, and  was  therefore,  as  between  him  and  the  plain tiflF, 
who  held  them,  bound  to  pay  the  taxes.  The  cases  are 
numerous,  in  this  state  and  elsewhere,  in  support  of  the  gen- 
eral proposition  that  no  one  can  acquire  a  valid  tax  title 
founded  upon  a  sale  for  taxes  which  it  was  his  duty  either 
legally  or  equitably  to  pay,  and  enforce  it  as  against  any 
person  who  would  be  prejudiced  by  his  neglect.  Black, 
Tax  Titles,  §  556;  Smith  v.  Lewis,  20  Wis.  350;  Avery  v. 
Juddj  21  Wis.  264;  BasseU  v.  Wdoh,  22  Wis.  175;  Whitney 
V.  Gundersony  31  Wis.  379 ;  Fallaas  v.  Pierce,  30  Wis.  443 ; 
Ifewton  V.  Marshall,  62  Wis.  8.  Webster  recognized  his 
liability  to  pay  these  taxes,  and  falsely  and  deceitfully  rep- 
resented to  the  plaintiff  that  the  taxes  in  question  had  been 
paid,  with  the  intention  of  preventing  him  from  making 
.  redemption  while  yet  it  was  in  his  power,  so  that  he 
(Webster)  could  work  out  his  scheme  to  fraudulently  cut 
off  the  plaintiff's  mortgages.  After  having  succeeded  in 
thus  deluding  the  plaintiff  and  obtaining  the  tax  deed,  he 
twice  openly  boasted  of  the  success  of  his  scheme,  and  had 
the  assurance  to  testify  on  the  stand,  in  open  court,  that 
he  "  thought  it  was  a  pretty  mean  trick,  but  it  didn't  make 
any  odds  what  he  thought."  It  is  needless  to  search  fur- 
ther for  evidence  that  the  tax  deed  in  question  was  the 
result  of  a  deliberate  and  outrageous  fraud. 

2.  The  circuit  court  very  properly  held  that  Wilkinson 
was  not  an  innocent  purchaser.  He  knew  perfectly  well 
of  the  existence  of  these  mortgages,  and  that  Webster 
claimed  to  be  anxious  to  pay  them.  The  "intimate  rela- 
tions between  the  families"  had,  no  doubt,  made  him  fa- 
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miliar  with  the  possession  and  control  W.  L.  "Webster 
exercised  over  the  premises,  coupled  with  his  claim  of  own- 
ership of  this  large  and  valuable  farm.  He  makes  no.  de- 
nial of  these  facts.  He  occupies  the  novel  position  of  a 
party  who  claims  to  be  a  bona  fide  purchaser,  for  $7,000, 
of  this  property,  under  no  other  claim  of  title  than  a  tax 
deed  not  thirty  days  old,  and  which  was  oxAy  jprima  facie 
evidence  of  title,  and  the  effect  of  which  might,  and  most 
probably  could,  be  readily  destroyed.  It  has  been  thought 
that  a  purchaser  from  the  grantee  in  such  a  tax  deed  could 
not,  as  a  matter  of  law,  be  esteemed  a  honafide  purchaser. 
Curtis  V.  Cisnaj  7  Biss.  260.  Wilkinson,  with  the  facts  be- 
fore him,  was  charged  with  knowledge  that  the  tax  deed 
to  Webster  was  fraudulent  in  law  and  in  fact,  for  he  could 
not  but  understand  from  these  facts  that  Webster  had  pro- 
cured the  deed  in  violation  of  his  manifest  duty  to  have 
paid  the  taxes,  and  for  the  obvious  purpose  of  cheating  the 
plaintiff  out  of  his  mortgage  debts.  The  evidence  fairly 
leaves  the  case  open  to  the  inference  that  he  was  only  a 
too  willing  instrument  to  enable  Webster  "to  save  some- 
thing for  'Eva^^  {Wilkinson^ s  daughter)  at  the  expense  of 
the  plaintiff's  rights,  and  that  the  encouragement  he  held 
out  from  time  to  time  to  the  plaintiff  that  he  might  buy 
his  mortgages,  until  Webster  and  himself  had  secured,  or 
had  within  easy  reach,  this  tax  deed,  was  a  part  of  a  con- 
certed plan  between  him  and  Webster  to  defeat  the  plaint- 
iff's mortgages.  He  has  not  parted  with  anything  of 
material  value,. or  with  any  claim  that  the  evidence  shows 
that  he  ever  really  expected  to  enforce.  With  the  knowl- 
edge of  the  facts  and  circumstances  which  he  had,  it  seems 
to  have  been  a  very  reprehensible  scheme.  He  had,  at 
least,  knowledge  of  the  plaintiff's  rights,  and  of  facts  and 
circumstances  showing  that  the  tax  deed  was  fraudulent  as 
against  those  rights. 
The  judgment  appealed  from  must  be  construed  in  con- 
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nection  with  the  pleadings,  and  it  is  clear  from  it  thit  the 
tax  deed  and  conveyance  to  Wilkinson  are  canceled  and  set 
aside,  and  are  hereafter  to  have  no  effect,  so  far  as  the 
plaintiffs  rights  under  his  said  mortgages  are  concerned. 
This  is  the  full  scope  and  effect  of  the  judgment. 

This  view  of  the  case  renders  it  unnecessary  to  consider 
whether  the  tax  deed  was  void  for  want  of  proper  proof 
of  posting  notices  of  the  tax  «ale,  and  requires  that  the 
judgment  of  the  circuit  court  be  affirmed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Weld  and  others,  by  guardian  ad  litmi^  Eespondents,  vs. 
The  Johnson  Manufactueing  CoifPANT,  Appellant. 

November  iS9  —  December  if 9, 189S. 

lijeciment:  Pleading:  Amendment:  Equitable  defense:  Counterclaim, 

In  ejectment  against  a  corporation  a  proposed  amended  answer  alleged 
that  the  lands  had  belonged  to  a  firm  consisting  of  plaintiffs  ances- 
tor and  another,  and  had  been  left  in  the  hands  of  the  latter  as  sur- 
viving partner,  as  personalty  subject  to  the  firm  debts,  which  were 
large ;  that  in  the  settlement  of  the  partnership  affairs  and  for  tho 
continuance  of  the  business  said  survivor  had  caused  the  defendant 
corporation  to  be  organized,  and  had  conveyed  the  lands  to  it  in. 
consideration  of  the  payment  of  the  firm  debts,  which  it  assumed. 
The  judgment  demanded  was  that  plaintiffs  take  nothing  by  the 
action.  Held,  that  the  proposed  answer  was  defective  und^r  see. 
8078,  R.  S.,  because  stating  an  equitable  defense  without  demand- 
ing, by  way  of  counterclaim,  a  confirmation  of  the  legal  title  in 
defendant,  and  that  the  court  properly  refused  to  allow  it  to  be 
filed.  [WiNSLOW,  J.,  is  of  the  opinion  that  the  allegations  of  the 
answer  are  insufficient  to  constitute  either  a  defense  or  a  counter- 
claim.] 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 
Ejectment.    The  facts  are  stated  in  the  opinion. 
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F.  C.  Weedy  attorney,  and  Geo.  W.  Bird^  of  counsel,  for 
the  appellant. 

For  the  respondents  there  was  a  brief  by  Jf.  G.  PhtUi^a^ 
attorney,  and  Oary  dk  Forwa/rd^  of  counsel,  and  oral  argu- 
ment by  M.  C.  PhiUipa  and  George  Gwry. 

Obton,  J.  This  is  an  action  in  ejectment,  brought  by 
the  plaintiffs,  as  the  infant  heirs  of  Julius  T.  Weld,  deceased, 
by  their  guardian,  against  the  defendant  corporation,  for 
the  recovery  of  an  undivided  one-half  of  certain  lands,  by 
metes  and  bounds,  in  an  addition  to  the  city  of  New  Lon- 
don. The  defendant  answered,  after  certain  admissions, 
by  a  general  denial.  The  cause  was  tried  on  such  issue, 
and  the  plaintiffs  recovered  judgment.  Within  one  year 
thereafter  the  judgment  was  vacated  and  a  new  trial 
granted  under  sec.  3092,  R*  S.  Afterwards  the  defendant 
asked  leave  to  amend  the  answer,  and  moved  that  an 
amended  answer  presented  be  filed  and  stand  as  the  answer 
in  the  case.  The  court  denied  the  motion,  and  the  defend- 
ant has  appealed  from  said  order. 

The  amended'  answer,  besides  such  admissions  and  gen- 
eral denial,  sets  up  substantially  the  same  facts  as  are  stated 
in  the  counterclaim  filed  in  an  action  between  the  same 
parties,  and  in  another  court,  and  which  follows  this  case. 
Wdd  V.  Johnson  Mfg.  Co.^fOBt^  p.  552.  The  same  facts  are 
pleaded  as  a  defense  to  this  as  are  pleaded  as  a  counter- 
claim in  that  action.  The  answer  is,  in  effect,  that  the 
lands  sought  to  be  recovered  were,  at  the  time  of  the  death 
of  the  said  Julius  T.  Weld,  the  partnership  property  of  the 
firm  of  Weld  &  Johnson,  composed  of  said  Julius  T.  Weld 
and  one  E.  S,  Johnson,  and  were  left  in  the  hands  of  said 
Johnson  as  surviving  partner,  as  personal  property  and 
subject  to  the  payment  of  the  debts  of  said  copartnership ; 
and  that  the  partnership  at  that  time  was  indebted  in  the 
sum  of  about  $21,000 ;  and  that  in  the  settlement  of  said 
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partnersbip  affairs,  and  for  the  continuance  of  the  business 
of  the  concern,  the  said  Johnson  caused  the  defendant  cor- 
poration to  be  organized,  and  conveyed  said  lands  to  the 
same  in  consideration  of  the  payment  of  the  debts  of  the 
firm,  which  said  corporation  assumed.  The  defendant  de- 
mands judgment  that  the  plaintiffs  take  nothing  by  this 
action. 

This  is  unquestionably  an  equitable  defense,  and  involves 
an  accounting  by  said  surviving  partner,  Jolinson.  Such 
an  answer  must  contain  a  demand  for  such  judgment  as  the 
defendant  claims.  R  S.  sec.  3078.  The  answer  must  also 
be  a  counterclaim  and  demand  a  confirmation  of  the  legal 
title  in  the  defendant,  so  that  the  title  and  possession  may 
be  no  longer  separate.  Dewey  v.  ffoag,  15  Barb.  365. 
There  is  another  good  reason  for  the  rule.  A  court  of 
equity  should  not  be  called  upon  to  intervene  in  an  action 
at  law  without  being  asked  for  some  equitable  relief,  or  to 
perform  such  fruitless  labor  as  to  merely  defeat  the  action 
at  law  and  leave  the  title  in  abeyance.  But  such  is  the 
statute,  and  that  is  sufficient..  Lornhard  i?.  Cowham^  34  Wis. 
486;  Du  Pont  v.  Davis,  35  Wis.  631;  Zawe  v.  Hyde,  39 
Wis.  345;  StowM  v.  Eldred,  39  Wis.  614;  Fuchs  v.  Treat, 
41  Wis.  404;  Dohhs  v,  Kellogg,  53  Wis.  448.  The  ainended 
answer  was  for  this  reason  fatally  defective,  and  the  court 
did  right  in  not  allowing  it  to  be  filed. 

By  the  Court. —  The  order  of  the  circuit  court  is  af- 
firmed. 

WiNSLOw,  J.  I  concur  in  the  result  in  this  case  because, 
in  my  judgment,  the  allegations  of  the  answer  are  insuffi- 
cient to  constitute  either  a  defense  or  a  counterclaim. 
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Weld  and  others,  by  guardian  ad  litem^  Appellants,  vs. 
The  Johnson  Manufaotueing  Company,  Respondent. 

November  fP,  1898— March  16, 1894, 

Partnership:  Conveyance  of  land  by  aurmving  partner  to  corporation 
formed  to  continue  business:  Payment  of  debts:  IJjectment  by  heirs 
of  deceased  partner:  Counterclaim:  Demurrer:  Accounting. 

1.  In  ejectment  by  the  heirs  of  a  deceased  partner  against  a  corpora- 

tfon  for  an  undivided  half  of  partnership  lands  which  had  been  con- 
veyed to  it  by  the  surviving  partner,  the  answer  ail^^  as  a 
counterclaim,  that  at  the  time  of  the  death  of  plaintiffs*  ancestor 
the  indebtedness  of  the  firm  was  about  $21,000,  and  its  assets  con- 
sisted of  the  lands  in  question  and  other  lands,  and  personal  prop- 
erty worth  not  to  exceed  $10,000 ;  that  in  order  to  pay  said  indebt- 
edness and  carry  out  the  contracts  of  the  firm  it  was  necessary  chat 
its  business  should  be  continued;  that  the  formation  of  a  corpora- 
tion, to  which  the  firm  property  should  be  conveyed  and  which 
should  assume  said  indebtedness  and  perform  said  contracts,  was 
necessary  for  the  accomplishment  of  said  purposes  and  for  the  in- 
terest of  plaintiffs,  as  heirs  of  the  deceased  partner,  and  of  his  estate, 
and  to  prevent  a  sacrifice  of  the  property ;  that  the  defendant  cor- 
poration was  accordingly  organized  by  the  surviving  partner  and 
the  administrator  and  widow  of  the  deceased,  said  widow  being  also- 
guardian  of  the  plaintiffs ;  that  all  of  the  firm  property  was  con- 
veyed to  the  corporation,  and  in  consideration  thereof  stock  to  the 
amount  of  over  $10,000  was  issued  to  the  surviving  partner  and  U> 
plaintiffs*  guardian  for  them,  and  $500  was  paid  to  said  widow ; 
that  the  corporation  has  continued  the  business  of  the  firm,  and  has 
applied  all  of  its  said  property,  to  the  full  value  thereof,  to  the  pay- 
ment of  said  $21,000  indebtedness.  The  prayer  is  that  the  title  to 
the  land  be  adjudged  to  be  in  the  defendant,  and  that  plaintiffs  be 
adjudged  to  have  no  interest  therein,  etc.  Held,  that  the  counter- 
claim failed  to  show  that  such  disposition  of  the  lands  by  the  sur- 
viving partner  was  a  necessary  or  proper  one  in  order  to  pay  the 
debts  of  the  firm,  and  hence  failed  to  show  that  defendant  was  en- 
titled to  the  relief  demanded. 

2.  As  the  land  was  personal  property  in  the  hands  of  the  surviving 

partner  until  the  firm  debts  were  paid,  and  plaintiffs  could  not, 
until  then,  recover  possession  of  it,  and  as  it  does  not  appear  that 
all  of  such  debts  have  been  paid,  the  answer  is  good  as  a  defense,, 
though  not  as  a  counterclaim.    Winslow,  J.,  dissents. 
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8.  Plaintiffs*  remedy  would  seem  to  be,  not  byiejectment,  but  by  an  ac- 
tion for  an  accounting  by  the  surviving  partner,  in  v^hich  all  per- 
sons interested  should  be  made  parties.  Such  an  accounting  could 
not  be  had  in  the  ejectment  action,  because  of  the  absence  of  nec- 
essary parties,  and  the  counterclaim  could  not  be  amended  so  as 
to  bring  fhem  in. 

4.  Plaintiffs  having  demurred  to  the  counterclaim,  and  the  facts  stated 
therein  being  held  to  constitute  a  defense,  an  order  striking  out  the 
demurrer  is  affirmed    Orton,  J.,  and  Lyon,  CX  J.,  dissent 

APPEAL  from  the  Circuit  Court  for  Brovm  County. 

Ejectment.  The  facts  are  stated  in  the  opinion.  The 
plaintiffs  appealed  from  an  order  striking  out  their  demur- 
rer to  a  counterclaim  in  the  answer. 

For  the  appellants  there  was  a  brief  by  M.  C.  Phillips^ 
attorney,  and  Gary  cfe  Forward^  of  counsel,  and  oral  argu- 
ment by  J/*.  C.  Phillips  and  George  Gary.  They  argued, 
among  other  things,  that  by  the  transactions  alleged  in  the 
counterclaim  R.  S.  Johnson  abdicated  and  waived  his  right 
to  possession  of  the  land  in  question  as  surviving  partner. 
Wellbom  v.  Coon^  57  lud.  270,  273-4;  2  Bates,  Partn.  sec. 
717;  Griffin  v.  Spence^  69  Ala.  393;  16  Am.  &  Eng.  Ency. 
of  Law,  1156.  The  defendant  corporation,  organized  as  it 
was  to  continue  the  business  with  the  firm's  assets,  took  no 
title  as  against  the  plaintiffs.  Tiemann  v.  Molliter^  71  Mo. 
512.  When  Johnson  relinquished  his  possession  of  the  land 
in  dispute  and  all  the  property  of  the  firm,  and  waived  his 
right  to  wind  up  the  partnership  affairs,  the  plaintiffs,  to 
whom  the  title  descended  subject  to  the  claims  of  the  cred- 
itors of  the  firm,  were  entitled  to  the  possession,  as  the 
administrator  did  not  take  it.  1  Bates,  Partn.  sec.  293 ; 
Martin  v.  Morris^  62  Wis.  418;  Pierce  v.  Covert^  39  id.  252; 
Skunks  V.  Elein^  104  TJ.  S.  18;  Jones  v.  BiUstein,  28  Wis. 
221 ;  Filbey  v.  Carrier^  45  id.  469.  The  whole  transaction 
was  fraudulent  and  void  as  to  these  plaintiffs.  See  Israel 
v.Silshee,  57  Wis.  222;  Iloyt  v,  Sprague,  103  TJ.  S.  613; 
Francklyn  v.  Sprague,  121  id.  215;  Sprague  Mfg,  Co.  v. 
Hoyt,  29  Fed.  Kep.  421. 
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Geo.  TT.  Bird  and  F.  C,  Weedy  for  the  respondent,  con- 
tended, inter  alia,  that  the  land  in  question  was  to  be  re- 
garded as  personal  property  of  the  firm  within  the  exclusive 
control  of  the  surviving  partner,  R  S.  Johnson,  who  had 
the  unquestioned  right  to  manage  and  dispose  of  it,  not 
only  for  the  purpose  of  paying  the  partnership  debtsr  and 
distributing  its  effects,  but  for  all  proper  and  necessary 
purposes,  needs,  and  requirements  of  the  partnership.  The 
facts  stated  in  the  counterclaim,  therefore,  constitute  a 
good  cause  of  action.  Shanks  v,  Klein,  104  U.  S.  18; 
Sprague  Mfg.  Co.  v.  Hoyt,  29  Fed.  Eep.  421;  Hoyt  v. 
Sprague,  103  U.  S.  613;  Clay  v.  Field,  34  Fed.  Eep.  375; 
AUen  V.  Withrow,  110  U.  S.  119;  Favill  v.  Roberts,  50  N. 
r.  222;  WiUiams  v.  Whedon,  109  id.  333;  Fvans  v.  Bdw- 
ley,  35  Iowa,  83 ;  Hewitt  v.  Rankin,  41  id.  35 ;  Paige  v. 
Paige,  71  id.  318;  Van  Aken  v.  Clark,  82  id.  256;  Walling 
V.  Burgess,  122  Ind.  299;  Hanson  v.  Metcalf,  46  Minn.  25; 
Andrews^  Heirs  v.  BrowrHs  AdrrCr,  21  Ala.  437;  Murphy 
V.  Ahrams,  50  id.  293;  Dams  v.  Smith,  82  id.  198;  Dupuy 
V.  Leavenworth,  17  Cal.  262 ;  Bird  v.  Morrison,  12  Wis.  138, 
153;  Fowler  v.  Bailey,  14  id.  125;  Pierce  v.  Covert,  39  id. 
252 ;  Bergeron  v.  Richardott,  55  id.  129 ;  Martin  v.  Morris, 
62  id.  418;  Riedeburg  v.  Schmitt,  71  id.  644,  651;  Fisher  v. 
Vaughn,  75  id.  609;  Kruschke  v.  Stefan,  83  id.  373. 

The  following  opinions  were  filed  December  29,  1893: 

Obton,  J.  This  is  an  action  in  ejectment,  brought  by  the 
minor  heirs  of  Julius  T.  Weld,  deceased,  by  their  guardian 
ad  litem,  to  recover  from  the  defendant  corporation  the 
possession  of  an  undivided  one-half  of  certain  lands  in  town 
27,  range  13  east,  and  $500  damages  and  $3,000  special 
damages  for  cutting  and  removing  valuable  timber  from 
the  premises  and  converting  the  'proceeds  thereof  to  its 
own  use.     The  answer  alleges: 

First  That  the  defendant  is  the  owner  and  entitled  to 
the  possession  of  the  premises. 


Digitized  by  VnOOQ IC 


Wis.]  august  TEEM,  1893.  555 

Weld  and  others  t&  The  Johnson  Mfg.  Ca 

Second.  As  a  counterclaim,  that  the  said  Julius  T.  Weld, 
deceased,  and  one  E.  S.  Johnson,  were  copartners  on  the 
22d  day  of  July,  1888,  and  had  been  for  six  or  seven  years, 
engaged  in  the  business  of  manufacturing  and  selling  lum- 
ber, etc.,  under  the  firm  name  of  Weld  <fe  Johnson ;  and 
that  the  lands  described  in  the  complaint  were  purchased 
by  said  firm  with  its  partnership  funds,  and  were  used  by 
it  in  connection  with  and  to  enable  it  to  carry  on  its  said 
business,  and  were  a  part  of  the  said  firm's  partnership 
property  at  the  time  of  the  said  Weld's  death. 

Third.  That  the  indebtedness  of  said  firm  at  the  time 
last  aforesaid  amounted  to  about  $21,000,  and  its  assets 
consisted  of  said  lands  and  othei^  lands,  also  its  partnership 
property,  situated  in  the  counties  of  Waupaca  and  Shawano 
in  this  state,  and  stock  and  personal  property  of  the  value 
of  not  to  exceed  $10,000. 

Fourth.  That  at  the  time  of  said  Weld's  death  said  firm 
were  under  contracts  with  different  persons  and  companies 
for  the  manufacture  and  delivery  of  a  large  quantity  of 
lumber  during  the  then  coming  year,  upon  which  contracts 
had  been  advanced  to  it  about  the  sum  of  $5,300. 

Fifth.  That  in  order  to  pay  the  said  indebtedness  and 
perform  said  e^Qgagements  it  was  necessary  that  its  business 
should  be  continued  without  interruption. 

Sixth.  That  said  firm  was  then  without  money  or  avail- 
able means  to  accomplish  said  purposes,  and  the  only  satis- 
factory means  to  carry  on  and  continue  said  business  and 
obtain  the  necessary  funds  therefor  was  the  formation  of  a 
corporation,  to  which  should  be  conveyed  all  the  property 
of  said  firm,  and  which  should  assume  the  payment  of  said 
indebtedness  and  the  performance  of  said  engagements; 
and  the  formation  of  said  corporation  was  necessary  for 
the  accomplishment  of  said  purposes,  and  for  the  interest 
of  the  plaintiffs,  as  the  heirs  of  the  said  Julius  T.  Weld,  de- 
ceased, and  of  said  estate,  and  to  pay  the  debts  and  prevent 
a  sacrifice  of  the  property. 
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Seventh.  That  thereupon  said  R.  S.  Johnson,  surviving 
partner,  Amos  Rugg,  administrator  of  said  estate,  and 
Ada  L.  Weld,  the  widow  of  said  Julius  and  guardian  of 
said  heirs,  entered  into  an  agreement  that  such  a  corpora- 
tion should  be  formed  under  the  general  law  of  this  state 
for  the  purpose  of  continuing  said  business  and  the  payment 
of  said  indebtedness  and  the  performance  of  said  engage- 
ments ;  and  to  enable  it  to  do  so,  that  all  the  property  of 
said  firm,  including  said  lands,  should  be  conveyed  to  it. 

Eighth.  That  the  interests  of  the  surviving  partner  and 
of  the  estate  should  be  ascertained,  and  thereafter  repre- 
sented by  stock  in  said  corporation. 

ninth.  That  in  pursuance  of  said  agreement  the  said 
Ada  L.  Weld,  as  guardian  of  said  plaintiffs,  conveyed  to  the 
said  R  S.  Johnson,  surviving  partner,  all  the  interests  of 
said  plaintiffs  in  the  said  lands  in  October,  1888,  by  guardian 
deeds,  and  at  the  same  time  the  said  Ada  conveyed  all  her 
interest  therein  as  the  widow  of  said  Julius  to  the  said 
Johnson,  so  that  he  might  convey  said  interests  to  said  cor- 
poration when  formed. 

Tenth.  That  the  said  corporation  was  duly  formed  ac- 
cording to  the  laws  of  this  state  by  the  name  of  the  Johnson 
Manufacturing  Company ^  and  on  the  llth  day  of  February, 
1889,  the  said  Johnson  delivered  to  the  defendant  a  war- 
ranty deed  theretofore  duly  executed  by  him  to  said  defend- 
ant, whereby  he  duly  conveyed  to  the  defendant  corpora- 
tion all  of  the  aforesaid  lands  of  the  firm  \  and  thereupon 
said  defendant  took  possession  of  all  the  said  property  of 
said  firm. 

Eleventh.  That  the  interest  of  said  Johnson  in  said  firm 
and  the  interest  of  the  plaintiffs  were  duly  ascertained  to 
be  as  follows :  R.  S.  Johnson,  $5,645.91 ;  the  estate  of  the 
plaintiffs,  $4,694.61,  and  the  stock  of  said  corporation  was 
duly  issued  to  them  accordingly,  and  the  stock  of  the 
plaintiffs  delivered  to  the  said  Ada  L.  Weld  as  their  guard- 
ian ;  and  there  was  also  paid  to  her,  in  lieu  of  stock,  the 
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sum  of  $500 ;  and  that  the  only  consideration  of  said  stock 
and  said  $500  was  the  conveyance  to  said  corporation  of 
said  lands  and  property  of  the  firm. 

Twelfth.  That  said  corporation  has  continued  said  busi- 
ness by  the  consent  of  all  parties  concerned,  performed  the 
engagements  of  the  firm,  and  applied  all  of  its  said  prop- 
erty, to  the  full  value  thereof,  to  the  payment  of  said 
$21,000  indebtedness. 

The  prayer  is  that  the  title  to  the  premises  be  adjudged 
to  be  in  the  defendant,  and  the  plaintiffs  be  adjudged  to 
have  no  interest  therein,  and  the  title  be  quieted  in  the  de- 
fendant, and  the  plaintiflfs  be  required  to  release  and  quit- 
claim to  the  defendant  all  right,  title,  and  interest  claimed 
by  them  in  the  premises,  and  for  other  and  further  relief 
and  for  costs. 

To  this  counterclaim  the  plaintiffs  demurred  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  counterclaim,  and  on  other  grounds ;  and  on  motion  of 
the  defendant  said  demurrer  was  stricken  from  the  files  as 
being  frivolous,  which  is  tantamount  to  overruling  it,  and 
the  plaintiffs  have  appealed. 

1.  The  counterclaim  fails  to  show  any  necessity  for  such 
a  disposition  of  the  said  lands.  First,  it  does  not  show  the 
exact  amount  of  the  indebtedness  of  the  firm,  and  what  it 
consists  of,  and  when  due ;  second,  it  does  not  show  the 
specific  values  of  these  lands  or  the  "other  lands,"  or  what 
were  the  other  lands,  or  what  was  the  amount  or  value  of 
the  partnership  property  in  the  counties  of  Waupaca  and 
Shawano;  third,  the  corporation  paid  back  in  stock,  money, 
and  property,  after  the  payment  or  assumption  of  the 
$21,000,  to  the  amount  of  $10,840.52,— more  than  half  of 
the  debts, —  which  shows  that  there  was  no  necessity  of 
selling  at  least  half  of  these  lands ;  fourth,  if  it  had  been 
shown  what  the  value  of  the  "other  lands"  and  the  value 
^f  the  partnership  property  in  those  two  counties  were. 
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added  to  or  including  the  stock  and  personal  property  of 
the  value  of  $10,000,  it  might,  and  probably  would,  have 
shown  that  there  was  no  necessity  of  selling  any  of  these 
lands ;  fifth,  it  fails  to  show  what  were  the  property  and 
assets  of  the  new  corporation  directly  after,  it  commenced 
business,  and  the  value  thereof.  It  fails  to  show  what  ad- 
vantage it  was  to  the  estate  or  the  heirs  to  continue  the 
business  of  the  firm  in  this  way,  and  how  much  profit  and 
advantage  it  was  to  the  said  R  S.  Johnson,  the  surviving 
partner. 

2.  The  counterclaim  shows  that  these  lands  have  been 
disposed  of  in  violation  of  law.  First,  the  guardian  and 
the  administrator  had  no  authority  to  enter  into  such  a 
questionable  scheme  on  behalf  of  the  heirs  or  the  estate ; 
second,  the  surviving  partner  had  no  right  to  convert  these 
lands  into  stock  of  the  corporation ;  third,  it  does  not  show 
that  any  of  these  lands  were  sold  to  pay  debts,  and  does 
not  show  that  they  were  ever  oflFered  for  sale  in  market. 
But  it  does  show  that  the  said  surviving  partner,  Johnson, 
has  converted  them  to  his  own  use  in  the  name  of  the  cor- 
poration as  his  instrument.  Who  are  the  directors  or  offi- 
■  cers  of  the  corporation,  if  there  are  any  besides  himself? 
This  whole  scheme  is  vague,  indirect,  circuitous,  and  utterly 
unsatisfactory  as  an  accounting  for  these  lands,  as  well  as 
for  the  other  property  of  the  firm,  and  of  their  disposition 
to  pay  the  indebtedness  of  the  firm.  There  is  a  conceal- 
ment of  facts  in  this  pleading  that  raises  a  suspicion  of 
fraud.  The  guardian  had  no  right  or  authority  to  convey 
these  lands,  or  the  interest  of  the  heirs  therein,  to  Johnson ; 
and  Johnson  had  no  title  to  convey  to  the  corporation, 
other  than  that  of  a  surviving  partner.  The  counterclaim 
doe?  not  state  how  much  of  the  indebtedness  of  the  firm 
of  $21,000  has  been  paid.  It  only  shows  that  all  the  prop- 
erty has  been  applied  to  the  payment  of  the  indebtedness 
of  the  firm,  and  that  might  be,  and  only  a  small  part  of  it 
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paid.  What  were  those  contracts  of  the  firm,  and  with 
whom,  for  the  manufacture  and  delivery  of  lumber,  and 
how  much  was  finally  received  by  the  firm  on  them  beyond 
the  advancement  of  $5,300?  By  the  doctrine  of  equitable 
conversion  these  lands  were  personal  property^  but  only  so 
to  pay  the  debts  of  the  firm.  They  were  to  be  held  by  the 
surviving  partner  in  trust  only  for  that  purpose  alone,  and 
the  surviving  partner  will  be  held,  like  other  trustees,  to  a 
strict  performance  of  that  trust;  for,  beyond  the  payment 
of  the  debts  and  the  adjustment  of  equities  between  the 
partners,  these  lands  are  real  estate,  and  belonged  to  the 
heirs,  and  will  descend  as  such.  The  heirs  may  therefore 
hold  the  surviving  partner  to  a  strict  account  for  the  exe- 
cution of  this  trust.  If  these  lands  are  not  necessary  for 
the  payment  of  the  debts  of  the  firm,  they  are  real  estate 
to  all  intents  and  purposes,  and  no  more  of  them  than  are 
necessary  for  such  purpose  can  be  sold.  The  answer,  as  a 
counterclaim,  fails  to  show  any  right  to  the  relief  demanded, 
and  the  demurrer  should  have  been  sustained. 

For  such  an  accounting  as  the  plaintiflfs  have  the  right  to 
demand,  the  presence  of  other  parties  is  necessary.  R.  S. 
Johnson,  the  surviving  partner,  must  be  present,  to  account 
for  his  management  of  this  trust ;  Ada  L.  Weld,  the  widow, 
and  as  guardian,  must  be  present ;  and  also  Amos  Kugg, 
the  administrator.  The  counterclaim  cannot  be  amended 
so  as  to  bring  in  other  parties.  Call  v.  Chase,  21  Wis.  511 ; 
McConihe  v.  Hollister,  19  Wis.  269;  Pennoyer  v.  Allen ^  50 
Wis.  308.  The  demurrer  is  therefore  fatal  to  the  counter- 
claim. But  by  the  above  authorities  the  answer  may  be 
good  as  a  defense  to  the  action,  if  not  as  a  counterclaim. 
The  answer  shows  that  these  lands  were  purchased  by  the 
partnership  means,  and  used  for  partnership  purposes,  and 
were,  therefore,  partnership  personal  property,  to  bo  used 
in  the  payment  of  the  partnership  debts.  In  such  case 
they  are  personal  property  so  long  as  the  debts  of  the  firm 
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remain  unpaid.  The  answer  further  shows  that  at  the 
time  of  the  death  of  Julius  T.  Weld  the  firm  of  Weld  & 
Johnson  owed  $21,000.  The  answer  does  not  show  that 
all  of  this  indebtedness  has  been  paid.  Until  it  is  paid 
these  lands  will  remain  as  personal  property  in  the  hands 
of  Johnson,  the  surviving  partner,  and  the  plaintiffs  can- 
not recover  the  possession  of  the  same  in  this  action.  It 
follows  that  the  answer  to  that  extent  shows  a  good  de- 
fense to  the  action.  If  the  answer  in  this  respect  is  true, 
the  plaintiffs  cannot  recover.  But,  of  course,  the  plaintiffs 
may  proceed  to  the  trial  of  this  issue,  as  they  may  be  ad- 
vised. 

This  case  appears  to  be  in  such  condition  as  to  justify 
this  court  in  suggesting  the  proper  way  in.  which  all  of 
these  matters  may  be  adjusted.  It  is  certainly  for  the  in- 
terest of  these  heirs  to  ascertain  as  soon  as  may  be  what 
part  of  these  lands,  if  any,  are  necessary  for  the  payment 
of  the  debts  of  said  firm,  and  to  have  the  partnership  af- 
fairs closed  up,  so  that  their  interest  in  these  lands,  if  an}'-, 
may  be  ascertained.  The  plaintiffs  should  commence  a 
suit  in  equity  against  the  defendant  corporation,  R.  S.  John- 
son, Ada  L.  Weld,  the  widow  and  guardian,  and  Amos 
Rugg,  the  administrator,  and  pray  for  an  accounting  by 
the  surviving  partner,  Johnson,  of  the  disposition  of  the 
property  of  said  firm,  and  of  the  partnership  transactions 
generally  since  the  death  of  Julius  T.  Weld.  Clagett  v. 
KUloumey  1  Black,  346,  was  an  action  of  ejectment,  and 
the  defense  similar  to  this,  in  which  the  court  advised  this 
course  to  be  taken.  The  case  is  closely  in 'point,  and  may 
properly  be  followed  in  similar  cases.  This  will  bring  be- 
fore the  court  all  the  facts  of  this  scheme  by  which  these 
lands  have  been  conveyed  to  the  defendant,  which  are  not 
stated  in  the  counterclaim,  for  the  confirmation  or  setting 
aside  of  this  disposition  of  the  lands ;  and,  if  found  to  be 
wrong  or  without  autliority,  the  court  may  adjudge  the  set- 
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tleraent  of  the  partnership  affairs  and,  if  found  necessary, 
the  sale  of  these  lands,  or  so  much  of  them  as  is  required,  to 
pay  the  balance  of  the  indebtedness  of  the  firm  after  the 
application  of  its  other  assets.  If  these  lands,  or  any  part 
of  them,  are  not  absolutely  necessary  for  the  payment  of 
the  debts  of  the  firm,  they  should  be  released  from  the 
trust  as  soon  as  practicable,  for  the  benefit  of  the  heirs. 

The  doctrine  of  '*  equitable  conversion,"  by  which  part- 
nership lands  remain  personal  property  until  the  indebted- 
ness is  paid  and  the  equities  between  the  partners  are 
adjusted,  has  grown  into  an  elementary  principle  of  law  in 
this  state,  as  shown  by  the  following  cases  cited  in  the  brief 
of  the  learned  counsel  of  the  respondent:  Bird v,  Morrison^ 
12  Wis.  138;  Pierce  v.  Covert,  39  Wis.  252;  Bergeron  v, 
Richardott,  55  Wis.  129;  Martin  v,  Morris,  0^2  Wis.  418; 
Fisher  v.  Vaughn,  1^  Wis.  609;  lliedehurg  v,  SchmAtt,  71 
Wis.  644;  Kruschke  v,  Stefan,  83  Wis.  373.  It  appears  also- 
to  be  well  established  that  the  proper  disposition  of  such 
lands  by  the  surviving  partner  may  be  set  up  as  a  counter- 
claim in  equity  to  an  action  of  ejectment  by  the  heirs  or 
those  holding  under  them.  Blodgett  v.  Hiit,  29  Wis.  169; 
Jarvi^  V,  Peck,,  19  Wis.  74;  Grignon  r.  Blade,  76  Wis.  674; 
\Vihon  V.  Tlooser,  76  Wis.  387;  Weeks  v,  M.,  Z.  S.  <&  W, 
y?.  Co.  78  Wis.  501.  The  theory  of  the  case  contended  for 
by  the  learned  counsel  of  the  respondent  appears  to  be  well 
supported  by  the  authorities,  and  it  fails  in  this  case  onl}^ 
because  the  counterclaim  fails  to  state  facts  which  show  a 
proper  and  rightful  disposition  of  these  lands  to  pay  the 
debts  of  the  partnership.  But  in  all  such  cases  an  account- 
ing should  be  had,  and  in  this  case  the  necessary  parties 
have  not  been  brought  in,  and  they  cannot  now  be  brought 
in  by  an  amendment  of  the  counterclaim.  It  is  not  a  case, 
if  the  facts  set  up  in  the  answer  are  true,  to  be  brought  by 
the  heirs  in  ejectment,  but  should  be  by  bill  in  equity  for 
an  accounting,  as  we  have  said  before.  The  demurrer  to 
Vol.  86  —  36 
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the  counterclaim  as  snch  should  have  been  sustained,  but  it 
may  stand  as  a  defense  to  the  action. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 

Orton,  J.  {dissefUing).  The  plaintiff  demurred  to  the 
answer  as  a  counterclaim  only,  and  the  court  ordered  the 
demurrer  .stricken  from  the  files  as  frivolous,  thus  sustain- 
ing the  counterclaim.  On  appeal  from  this  order  this  court 
held  the  counterclaim  insufficient,  and  the  writer  of  the 
opinion,  as  a  matter  of  course,  entered  a  reversal  of  the 
order;  but  a  majority  of  the  court^  while  agreeing  with 
the  opinion,  directed  an  affirmance  of  the  order  as  the 
pro|>er  judgment,  and  it  is  accordingly  so  entered.  From 
this  entry  only,  I  respectfully  dissent. 

Lyon,  C.  J.    I  concur  with  Mr.  Justice  Oktok. 

.  WiNSLow,  J.  My  views  in  this  case  are,  in  brief,  as  fol- 
lows: The  right  of  a  surviving  partner  to  dispose  of  the 
partnership  real  estate,  so  far  as  necessary  to  pay  partner- 
ship debts  and  close  its  affairs,  is  undoubted.  In  this  case 
the  answer  shows,  to  my  mind,  no  such  state  of  facts,  but 
rather  a  conveyance  to  a  corporation,  composed  of  th^  sur- 
viving partner  and  the  widow  of  the  deceased  partner,  for 
the  purpose  of  continuing  the  old  business  under  a  change 
of  name,  with  the  entire  assets  of  the  old  firm.  I  think 
the  surviving  partner,  as  such,  had  no  right  to  make  such 
a  conveyance,  and  that  the  corporation,  having  notice  of 
the  purpose,  acquired  no  title  to  the  r3al  estate  in  question 
thereby.  However,  the  majority  of  the  court  were  of 
opinion,  as  I  understand  it,  that  the  equitable  defense  stated 
ip  the  answer  (as  prescribed  by  sec.  3078,  S.  &  B.  Ann. 
Stats.),  while  insufficient  in  this  action  to  be  the  basis  of 
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aflBrraative  relief,  especially  in  the  absence  of  essential  par- 
ties, is  still  sufficient  to  defeat  this  action  of  ejectment, 
leaving  the  parties  to  litigate  their  equitable  rights  in  an 
appropriate  action  in  equity,  when  all  the  necessary  parties 
may  be  brought  before  the  court.  Under  this  view  of  the 
law  it  seems  clear  to  my  mind  that  the  proper  judgment  is 
that  of  affirmance. 

A  motion  for  a  rehearing  was  denied  March  16,  1894. 


The  State  ex  eel.  Free  High  School  Board,  etc.,  Respond- 
ent, vs.  Lamont,  Town  Clerk,  Appellant. 

November  SO  —  December  £9, 1893. 

Free  high  fichools:  Potoers  of  board:  Mandamus :  Levy  and  collection  of 
taxes:  Apportionment  of  amount 

1.  The  board  of  a  free  high  school  district  may  institute  a  proceeding 
by  mandamus  to  compel  the  levy  and  collection  of  a  tax  for  the 
support  of  the  school 

2l  If  the  amount  to  be  raised  by  a  town  in  a  joint  free  high  school 
district  is  lej^ally  apportioned  to  it^  the  town  clerk  must  include 
such  amount  in  the  tax  roll,  notwithstanding  any  direction  to  tX\e 
contrary  by  the  town  board  or  by  the  electors  at  a  town  meeting. 

a.  The  refusal  of  any  number  of  towns,  less  than  the  whole  num- 
ber, in  such  district  to  levy  and  collect  taxes  for  their  respective 
shares  of  the  expenses  of  the  school,  cannot  disorganize  or  dissolve 
the  district  or  relieve  any  town  clerk  of  his  duty  to  insert  the  proper 
sum  in  the  tax  roll 

4.  The  fact  that  the  school-house  is  in  a  city  is  of  no  significance  if  the 

city  is  a  part  of  the  district. 

5.  The  apportionment  of  the  amount  to  be  raised  for  the  support  of  the 

school  is  not  invalidated  as  to  any  town  in  the  district  by  the  fact 
that  it  was  made  on  the  basis  that  a  town  not  in  fact  a  part  of  the 
district  was  embraced  therein. 
^  The  fact  that  the  board,  when  making  the  apportionment,  did  not 
have  before  it  certificates  of  the  clerks  of  the  several  towns  stating 
the  equalized  valuation  of  taxable  property  therein,  is  immaterial. 
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APPEAL  from  the  Circuit  Court  for  Clark  County. 

On  the  petition  of  the  district  board  of  a  joint  free  high 
school  district,  alleged  to  comprise  the  towns  of  Hull,  Colby, 
and  Green  Grove  and  the  city  of  Colby,  in  the  counties  of 
Clark  and  Marathon,  an  alternative  writ  of  mandamus  was 
issued  out  of  the  circuit  court  of  Clark  county  to  John  F, 
Lamont^  town  clerk  of  the  town  of  Colby,  commanding 
him  to  insert  in  the  annual  tax  roil  of  that  town  a  tax  on 
the  taxable  property  therein,  to  pay  the  proportionate  share 
of  the  town  for  the  support  of  the  school  in  such  district 
as  fixed  and  apportioned  by  the  district  board  thereof,  or 
to  show  cause  to  the  contrary. 

It  is  stated  in  the  petition  (and  the  same  averments  are 
reoited  in  the  alternative  writ)  that  m  1885  a  joint  free 
high  school  district,  comprising  the  town  of  Hull  in  Mara- 
thon county,  and  the  town  of  Colby  in  Clark  county,  was 
created  and  organized  in  the  manner  required  by  the  stat- 
ute in  that  behalf  (S.  &  B.  Ann.  Stats,  sees.  490-4:92);  that 
in  1887  the  town  of  Green  Grove  was  organized,  and  all 
the  territory  comprised  in  it  was  taken  from  the  town  of 
Colby;  and  that  in  1891  the  city  of  Colby  was  created  out 
of  portions  of  the  towns  of  Hull  and  Colby. 

After  stating  the  names  and  offices  of  the  persons  con- 
stituting the  district  board  of  such  joint  free  high  school 
district,  the  petition  avers  the  assessment  of  the  school  tax 
in  question  as  follows :  "  On  the  3d  day  of  September,  1892, 
the  said  high  school  board  met  and  determined  that  the 
amount  of  money  necessary  to  be  raised  by  tax  for  the 
support  of  said  free  high  school  for  the  then  ensuing  year 
was  the  sum  of  $650,  and  thereupon  duly  certified  the  said 
amount,  together  with  the  proportionate  share  of  said 
amount  to  be  raised  by  the  said  town  of  Colby,  to  wit,  the 
sum  of  $242.55,  and  then  and  there  caused  the  proper  cer- 
tificates of  the  board  certifying  the  same  to  be  delivered  to 
the  clerk  of  said  town  of  Colby,  as  provided  by  law;  and 
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the  said  proportionate  share  was  ascertained  and  deter- 
mined, according  to  the  total  value  of  all  taxable  property 
of  said  town,  as  equalized  by  the  town  board  of  review." 
It  also  avers  that  the  town  clefk  of  Colby  {Mr,  Lamont) 
was  duly  requested  to  insert  a  tax  to  that  amount  in  the 
annual  tax  roll  of  his  town,  but  he  refused  to  do  so. 

A  motion  by  Mr.  Lamont  to  quash  the  alternative  writ 
of  mandamusj  for  the  alleged  reason  that  it  fails  to  state 
suflScient  facts  to  authorize  the  issuing  of  the  writ,  was  de- 
nied. Thereupon  he  made  return  to  the  writ.  His  return 
is,  in  substance,  that  he  refused  to  insert  such  district  tax 
in  the  annual  tax  roll  of  his  town  because  the  electors 
thereof,  at  the  then  last  annual  town  meeting  of  his  town, 
directed  him  by  resolution  not  to  insert  such  tax  in  the  tax 
roll,  and  the  board  of  supervisors  of  the  town  gave  him  the 
same  direction;  also,  that  the  school-house  of  the  district 
is  in  the  city  of  Colby.  Mr.  Lamont  further  answered  that 
the  district  board  did  not  have  before  it,  or  on  file  with 
the  district  clerk,  any  certificate  of  the  town  clerk  of  Colby, 
Hull,  or  Green  Grove  stating  the  amount  of  the  equalized 
valuation  of  the  taxable  property  therein. 

To  such  return  the  school  district  board  interposed  a 
general  demurrer,  which  was  sustained,  and  judgment  was 
thereupon  awarded  and  entered  that  a  peremptory  writ  of 
mandamu9  issue  as  prayed  in  the  petition.  The  town  clerk 
appeals  from  such  judgment. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  O'Neill  (&  Marshy  and  for  the  respondent  on  that  of 
JS.  J.  MacBride. 

For  the  appellant  it  was  contended,  inter  aUoj  that  the 
high  school  board  is  not  a  body  corporate  and  cannot  be 
the  relator  in  mandamus  proceedings.  Any  action  in  court 
relating  to  the  property  or  interests  of  high  school  districts 
must  be  brought  in  the  names  of  the  towns  composing  the 
district    And  if  this  be  the  case,  no  action  can  be  main- 
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tained  without  the  authority  of  the  electors.  State  ex  rel. 
Manitowoo  v.  County  Clerh^  59  Wis.  15;  State  ex  reL  Bara- 
boo  V.  Sauk  Co.  70  id.  485. 

Lyon,  0.  J.  In  an  action  brought  against  the  town  of 
Green  Grove  by  the  same  joint  free  high  school  district 
which  is  represented  in  this  proceeding  by  its  district  board, 
this  court  approved  the  opinion  expressed  by  Mr.  Thayer, 
the  late  learned  superintendent  of  public  instruction,  that 
our  statutory  free  high  school  system  "  is  crude,  deficient, 
and  complicated,  and  greatly  needs  revision."  [Joint  Free 
High  School  DistHct  v.  Green  Grove^  77  Wis.  532.]  It  is  a 
satisfaction  to  know  that  under  special  authority  of  the 
legislature,  conferred  by  ch.  178,  Laws  of  1893,  it  is  now  in 
process  of  revision  by  the  present  able  superintendent. 
Doubtless,  the  imperfections  of  the  system  will  disappear 
when  the  next  legislature  adopts  the  report  of  Mr.  Wells. 
But,  however  imperfect  the  statutes  in  that  behalf  may  be, 
certain  legal  inferences  are  clearly  deducible  therefrom, 
which  control  the  determination  of  this  appeal.  These  will 
now  be  stated,  but  they  require  little  discussion. 

1.  A  joint  free  high  school  district,  if  not  a  full  corpora- 
tion, is  clothed  with  many  corporate  attributes  and  vested 
with  important  corporate  powers.  It  is  one  of  the  legal 
civil  subdivisions  of  the  state,  created  to  enable  the  state 
to  perform  properly  one  of  its  most  important  functions, — 
the  education  of  its  youth.  Provision  is  made  that  its  gov- 
erning body  or  board  shall  have  perpetual  succession. 
S.  &  B.  Ann.  Stats,  sec.  492.  Such  board  may  set  in  motion 
the  taxing  power  of  the  state  to  raise  money  to  support 
the  high  school  (sec.  495),  and  generally  may  exercise  the 
power  and  authority  of  ordinary  school  district  boards 
(sec.  493),  among  which  is  the  right  to  bring  actions  (sec 
417).  The  proper  and  eflBcient  exercise  of  such  large  pow- 
erSi  and  the  right  of  the  state  or  a  citizen  thereof  to  enforce 
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performance  by  the  district  board  of  the  duties  imposed 
by  law  upon  it-  or  upon  the  district,  render  it  absolutely 
necessary  that  the  high  school  digtrict  or  its  governing 
board  should  possess  the  right  to  sue,  and  be  subject  to  the 
liability  of  being  sued,  in  the  courts  of  the  state;  hence, 
whether  the  district  or  its  board  is  or  is  not  a  corporation 
in  the  full  sense  of  that  term,  or  only  a  quasi  corporation, 
it  must  be  held  that  this  proceeding  w'as  properly  instituted 
and  may  be  maintained  by  the  district  boa,rd. 

2.  Neither  the  town  of  Colby  nor  its  board  of  supervis-  ^""^^ 
ors  has  any  lawful  authority  to  interfere  with  the  levy  and 
collection  of  the  tax  in  question,  and  the  direction  of  the 
electors  at  the  town  meeting  and  of  the  town  board  of 
supervisors  to  the  town  clerk  not  to  insert  the  tax  in"  the 

tax  roll  are  nullities.  If  the  amount  to  be  raised  is  legally 
apportioned  to  the  town,  the  town  clerk  must  include  it  in 
the  tax  roll 

3.  The  refusal  of  one  town,  or  any  number  of  towns  (at 
least  any  number  less  than  the  whole),  in  a  joint  free  high 
school  district,  to  levy  and  collect  taxes  on  the  tax£^ble 
property  in  any  such  tQwn  to  pay  its  due  proportion  of  the 
expenses  of  maintaining  the  school,  when  such  proportion 
has  been  lawfully  ascertained,  cannot  disorganize  or  dis- 
solve the  joint  district,  or  relieve  the  town  clerk  of  any 
such  defaulting  town  of  the  duty  of  inserting  the  proper 
sum  in  the  tax  roll  of  his  town. 

4.  The  significance  of  the  averment  in  the  return  that  the 
school-house  of  the  district  is  in  the  city  of  Colby  is  unex- 
plained and  is  not  apparent.  Certainly,  it  is  not  signifi- 
cant if  the  city  of  Colby  is  a  part  of  the  district.  That  it 
is  a  part  of  the  district  admits  of  no  reasonable  doubt,  for 
in  the  charter  of  that  city  (ch.  128,  Laws  of  1891)  it  is  pro- 
vided that  nothing  therein  "  shall  be  construed  in  any  way 
to  affect  the  boundary  lines  of  any  high  school  district;" 
and,  further:  ^' The  joint  school  district  shall  remain  as  it 
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now  is  until  changed  in  legal  manner."  Subch.  V,  sees.  30, 
32.  These  provisions  expressly  retain  the  city  as  a  con- 
stituent part  of  the  joint  district.  We  do  not  determine 
whether  it  would  or  would  not  have  remained  a  part  of 
the  district  had  those  provisions  been  omitted  from  the 
chapter. 

6.  The  petition  shows  quite  clearly  that  the  apportion- 
ment to  the  town  of  Colby  of  its  share  of  the  expenses  of 
the  school  is  made  upon  the  basis  that  the  town  of  Green 
Grove,  as  well  as  the  city  of  Colby,  is  a  part  of  the  district. 
It  is  conceded  that  the  circuit  court  has  adjudged  that  sucli 
town  is  not  a  part  of  the  district,  and  that  such  judgment 
is  in  full  force,  no  appeal  having  been  taken  therefrom ; 
hence  Green  Grove  is  not  a  part  of  the  district.  This  fact, 
however,  does  not  invalidate  the  apportionment  of  school 
expenses  to  the  remaining  towns  and  the  city  constituting 
the  district.  It  only  demonstrates  that  the  apportionment 
to  the  town  of  Colby  is  too  small.  No  harm  is  dpne  thereby, 
except  to  the  district,  and  the  erroneous  basis  of  apportion- 
ment is  no  sufficient  ground  for  reversing  the  judgment. 

^.  It  is  quite  immaterial  that,  when  the  district  board 
apportioned  to  the  town  of  Colby  the  amount  to  be  raised 
therein  by  tax  towards  the  support  of  the  school,  it  had 
not  before  it  the  certificate  of  the  town  clerk  of  Colby  stat- 
ing the  equalized  valuation  of  taxable  property  therein,  and 
had  not  like  certificates  of  the  clerks  of  the  other  towns  in 
the  district.  If  there  is  any  statute  requiring  such  certifi' 
cates  to  be  furnished  (and  we  know  of  none),  it  is  merely 
directory.  Such  certificates  would  furnish  the  board  very 
satisfactory  data  on  which  to  make  the  apportionment,  but 
we  find  nothing  in  the  statute  which  prohibits  resort  by 
the  board  to  any  source  of  information  within  its  reach  to 
obtain  such  data.  The  question  is  not.  How  did  the  board 
get  the  required  information?  but.  Did  it  make  the  appor- 
tionment on  the  correct  basis?    That  it  did  so  in  the  pres- 
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ent  case,  with  the  imraaterial  exception  that  it  acted  upon 
the  hypothesis  that  Green  Grove  was  a  part  of  the  district, 
is  sufficiently  alleged  in  the  petition,  and  is  not  denied  in  * 
the  return. 

The  inevitable  conclusion  from  the  foregoing  proposi- 
tions is  that  the  petition  states  sufficient  grounds  for  issu- 
ing the  writ  of  mandamus^  and  the  return  of  the  town  clerk 
to  the  alternative  writ  fails  to  show  any  valid  reason  to 
the  contrary.  We  hold  that  the  peremptory  writ  was 
properly  awarded. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Fadeot,  Kespondent,  vs.  Gates,  Appellant. 

November  SO  —  December  £9, 189S, 

Suretyship:  Contribution  in  action  at  law:  Insolvency  and  nonreai' 
dence:  Consideration, 

t  Under  our  statute  (R.  S.  sec.  2600)  abolishing  the  distinction  between 
actions  at  law  and  suits  in  equity,  a  surety  who  has  paid  tlie  whole 
debt  may  recover  in  an  action  at  law  against  his  cosureties  who  are 
solvent  and  reside  in  this  state  the  same  contribution  as  if  they 
were  all  of  the  sureties  bound. 

2,  In  an  action  by  one  guarantor  of  a  note  ap^ainst  another  for  contri- 
bution, the  defendant  cannot  prove  a  want  of  consideration  paid 
to  the  priucipal  for  a  prior  note  which  the  note  paid  by  plaintiff 
was  given  to  renew. 

APPEAL  from  the  Superior  Court  of  MUwmikee  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Wicikler,  Flanderts^ 
Smithy  Bottum  cfe  Vilus^  and  oral  argument  by  E.  P,  Vilas. 
They  contended,  vnier  alia,  that  "  one  surety  cannot  recover 
contribution  from  another  when  the  debt  paid  by  the  surety 
peeking  contribution  was  either  not  binding  on  the  princi- 
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pal  or  not  binding  on  the  other  surety."  Brandt,  Surety- 
ship, §  232 ;  Warner  v.  Morrison,  3  Allen,  566-8 ;  Lowndes  v. 
Pmckney,  1  Rich.  Eq.  (S.  C),  155-178;  Wells  v.  MiUer,  66 
N.  Y.  258;  Tobias  v.  Rogers,  13  id.  59;  Eussell  v.  Failor,  1 
Ohio  St.  327.  '*  At  law  a  surety  can  recover  from  his  co- 
surety an  aliquot  part  calculated  upon  the  whole  number 
without  reference  to  the  insolvency  of  others  of  the  cosure- 
ties." 1  Parsons,  Cont.  34;  Easterly  v.  Barher,  66  N.  Y. 
433,  439,  440;  Griffin  v.  KeUeher,  132  Mass.  82. 

For  the  respondent  there  was  a  brief  by  Van  Dyke  ik 
Van  Dyke,  and  oral  argument  by  George  D.  Van  Dyke. 

Orton,  J.     The  basis  of  this  action  is  the  following  note 
and  guaranty : 
"$1,500.00.  Chicago,  March  2nd,  1889. 

"Three  months  afier  date,  we  promise  to  pay  to  the  order 
of  F.  A.  Bates,  Fifteen  Hundred  Dollars,  at  Park  National 
Bank  here,  value  received,  with  eight  per  cent,  interest 
"  The  Fuel  Burner  Trust  Agreement, 
"  By  F.  A.  Bates,  Gen'l  Mgr. 
"  For  value  received,  we  hereby  guarantee  the  payment  of 
the  within  note  at  maturity,  or  at  any  time  thereafter, 
with  interest  at  eight  per  cent,  per  annum  until  paid,  and 
agree  to  pay  all  costs  and  expenses  paid  or  incurred  in 
collecting  the  same.  "  W.  W.  Donnelley, 

"B.C.  Faurot, 
«  F.  A.  Bates, 
"  Jambs  L.  Gates." 
A  similar  guaranty  is  signed  by  "  R.  R  Donnelley  and 
Sons,  W.  W.  Donnelley,  President." 

This  note  and  guaranty  were  given  to  replace  and  renew 
another  note  and  guaranty  which  had  been  given  before 
that  time,  and  had  been  negotiated  at  the  bank  and  the 
proceeds  thereof  applied  to  the  uses  of  the  trust,  and  which 
was  then  due  and  unpaid.    They  were  delivered  tp  the  Park 
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National  Bank  of  Chicago,  the  holder  of  the  former  note, 
and  said  former  note  and  guaranty  were  delivered  up  and 
retired.  The  bank  assigned  said  note  to  one  Osc5ar  D. 
Witherell,  and  said  Witberell  commenced  an  action  in  the 
court  of  common  pleas  of  Allen  county,  in  the  state  of  Ohio, 
against  said  guarantors,  to  recover  the  amount  of  said  note, 
together  with  costs.  The  plaintiff  was  the  only  one  of  said 
guarantors  upon  whom  service  was  had  in  said  action ;  and 
having  no  defense  to  said  action,  as  he  was  advised  and  be- 
lieved, he  paid  said  note,  and.aljL  the  interest  thereon  and 
costs  of  said  action,  amounting  to  $1,690.60,  and  no  part 
thereof  has  been  repaid  to  him.  The  plaintiff  has  been  in- 
formed and  believes  that  the  said  Fuel  Burner  Trust  Agree- 
ment is  now  insolvent,  and  the  said  W.  W.  Donnelley,  E.  R. 
Donnelley  and  Sons,  and  F.  A.  Bates  are  now  insolvent  and 
nonresidents  of  this  state.  The  plaintiff  demands  judgment 
against  the  defendant,  as  the  other  and  remaining  guarantor, 
for  one  half  of  said  sum  so  paid,  together  with  costs.  This 
is  substantially  the  complaint. 

The  material  facts  set  out  in  the  answer  in  defense  of  the 
action  are  that  said  note  was  delivered  to  one  Packer,  an 
officer  of  said  bank,  and  that  said  first  note  was  thereupon 
taken  up  and  retired ;  that  said  first  note  was  delivered  to 
said  Packer  or  the  bank  for  the  purpose  of  raising  money 
for  the  purposes  of  said  trust,  but  that  said  trust  or  the 
trustees  thereof  never  received  any  sum  of  money  whatever 
for  said  note,  or  any  other  consideration  therefor,  and  that 
said  note  was  wither t  any  consideration  whatever, —  and 
these  allegations  are  substantially  the  same  as  to  the  second 
note  or  the  one  in  suit;  that  said  Packer  delivered  said  last 
note  to  one  Roberts,  without  receiving  any  consideration 
therefor,  and  said  Roberts  made  an  assignment  for  the 
benefit  of  his  creditors  to  one  Oscar  D.  Witherell,  and  said 
note  came  to  the  possession  of  said  Witherell  as  the  assignee 
of  said  Roberts,  and  without  any  other  consideration. 


Digitized  by  VnOOQ IC 


672  SUPEEME  COUET  OF  WISCONSIN.  [86 

Faurot  vs.  Gates. 

It  is  conceded  that  all  the  others  of  said  guarantors,  ex- 
cept the  plaintiff  and  defendant,  are  nonresidents  of  this 
state,  but  the  allegation  of  their  insolvency  appears  not  to 
have  been  sustained  by  the  evidence.  The  allegations  as 
to  the  suit  in  Ohio  against  the  plaintiff  as  guarantor,  and 
in  favor  of  said  Witherell  as  the  holder  of  the  note,  and  a^ 
to  the  payment  of  said  note,  costs,  and  expenses  to  the 
said  TVitherell  by  the  plaintiff  during  the  pendency  of  said 
suit,  appear  to  have  been  sustained  by  the  evidence.  The 
defendant  offered  to  prove  that  the  said  notes  were  deliv- 
ered to  said  Packer  or  the  bank  without  any  consideration 
therefor  to  the  maker  thereof,  as  alleged  in  the  answer ; 
but,  on  objection  of  the  plaintiff,  said  offer  was  rejected  by 
the  court,  and  the  defendant  excepted. 

On  the  conclusion  of  the  testimony  the  court  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  for  the  sura  of 
$949.80,  this  being  one  half  of  the  sum  paid  by  the  plaint- 
iff, with  interest,  and  the  defendant  has  appealed  from  the 
judgment  thereon.    • 

This  is  an  action  at  law  on  the  ground  of  an  implied  as- 
sumpsit^  brought  by  the  plaintiff  as  one  of  the  guarantors, 
he  having  paid  the  whole  note,  interest,  and  costs,  to  re- 
cover from  the  defendant,  as  the  only  other  resident  guar- 
antor, one  half  of  the  same. 

1.  The  learned  counsel  of  the  appellant  contends  that  in 
such  an  action  the  plaintiff  can  recover  only  an  aliquot  part 
of  the  whole  note,  regard  being  had  to  the  number  of  the 
guarantors,  without  regard  to  the  insolvency  or  nonresi- 
dence  of  any  of  them.  This  doctrine  unquestionably  ob- 
tained formerly  in  this  country  and  in  England ;  but  now 
many  of  the  states  carry  the  equitable  principles  into  ac- 
tions at  law,  and  make  no  distinction  as  to  the  action, 
whether  at  law  or  in  equit}'.  But  in  many  of  the  states  the 
strict  doctrine  of  contribution  in  actions  at  law  still  pre- 
vails.  Inasmuch  as  the  right  of  contribution  among  sureties 
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was  first  established  as  an  equitable  principle  based  upon 
and  governed  by  the  maxim  that  "equality  is  equity,"  it 
would  seem  most  reasonable  that  the  same  principles  which 
govern  contribution  in  suits  in  equity  should  prevail  as  well 
in  actions  at  law.  According  to  the  equitable  doctrine, 
where  one  of  the  cosureties  has  paid  the  whole  debt,  he  is 
entitled  to  contribution  from  such  of  his  cosureties  as  are 
solvent  and  within  the  state.  The  insolvent  and  nonresi- 
dent sureties  are  simply  ignored.  The  nonresident  is  treated 
as  an  insolvent  surety,  and  neither  is  a  necessary  party  to  a 
bill  in  equity  for  contribution;  and  so  should  it  be,  we 
think,  in  an  action  at  law.  2  Suth.  Dam.  §  757;  TAddell  v. 
Wiswellj  59  Vt.  365;  Boardm.an  v.  Paige;  11  N.  H.  431; 
Currier  v.  Baker^  51  N.  H.  613;  Bosley  v.  Tat/lory  5  Dana, 
157;  Stewart  v.  Gotddeuy  52  Mich.  143;  Brandt,  Suretyship, 
292,  Story,  Eq.  PL  §  169;  Voss  v.  Zewisy  126  Ind.  155; 
Johnson  V.  Vaughn^  65  111.  425 ;  Jones  v.  Blanto?ij  6.  Ired. 
Eq.  115.  The  same  ultimate  remedy  for  the  defendant 
could  be  obtained  after  judgment  in  actions  at  law  as  in 
suits  in  equity.  He  could  pursue  the  nonresident  surety 
for  the  share  he  ought  to  have  paid,  or  he  could  wait  until 
the  insolvent  surety  has  property  sufficient  to  pay  his  share, 
and  obtain  reimbursement  from  him.  Boardman  v.  Paige^ 
11  N.  H.  431.  By  our  statute  (sec.  2884,  R.  S.)  the  plaintiff 
can  take  judgment  against  one  or  more  of  the  parties  jointly 
or  severally  liable  who  were  served  with  process,  although 
there  may  be  other  persons  so  liable  who  were  not  served 
by  reason  of  their  nonresidence.  Any  ultimate  right  the 
defendant  may  have  can  be  reserved  as  well  after  a  judg- 
ment at  law  as  in  equity.  Stein  v.  Benedict,  83  Wis.  611 ; 
sec.  2884,  R.  S.  The  equitable  doctrine  would  appear  as 
reasonable  in  an  action  at  law  as  in  a  suit  in  equity^  and  not 
at  all  inappropriate  to  such  an  action.  By  the  following 
authorities,  as  well  as  by  the  above,  these  principles  of 
equity  have  be^n  enforced  in  actions  at  law:  4  Am.  &  Eng. 
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Ency.  of  Law,  4,  and  note;  Wood's  Mayne,  Dam.  426;  ffen- 
derson  v.  McDxvffee^  20  Am.  Dec.  659,  and  note;  Harris  tJ. 
Ferguson^  2  Bailey  (S.  C),  397;  Burroughs  v.  LoU,  19  Cal. 
125;  MilU  v.  Hyde^  19  Vt.  59;  Magruder  v.  Admire^  4  Mo. 
App.  133;  Young  V,  ClarTc,  2  Ala.  264;  Bicahnell  v.  Bush- 
nell,  77  Wis.  436;  2  Suth.  Dam.  576,  591.  In  England  the 
judiciary  act  of  1873  has  been  held  sufficient  to  destroy  the 
distinction  between  actions  at  law  for  contribution  and 
suits  in  equity  for  the  same  purpose.  De  CoL  Guar.  &  Sur. 
marg.  p.  307;  Wood's  Mayne,  Dam.  §  426;  Henderson  v, 
McDuffee,  20  Am.  Dec.  561.  Our  statute  (sec.  2600,  R  S.) 
is  very  broad  in  its  language  abolishing  these  distinctions, 
as  follows:  "The  distinction  between  actions  at  law  and 
suits  in  equity^  and  the  forms  of  all  such  actions  and  suits, 
have  been  abolished,  and  there  is  in  this  state  but  one  form 
of  action  for  the  enforcement  or  protection  of  private  rights 
and  the  redress  or  prevention  of  private  wrongs,  which  is 
denominated  a  civil  action."  See,  also,  sec.  2644,  R  S., 
as  to  forms  of  pleading.  These  sections  were  applied  in 
Peterson  v.  Stoughton  Bank^  78  Wis.  119,  where  the  ruling 
of  the  circuit  court,  declining  to  express  an  opinion  whether 
the  action  was  for  money^  had  and  received  or  for  tort,  was 
held  not  to  be  erroneous ;  and  in  Stein  v.  Benedict^  83  Wis. 
611,  where  Mr.  Justice  Pinney  uses  the  following  language 
in  his  opinion:  "Now  that  the  circuit  courts  exercise  legal 
and  equitable  jurisdiction  in  the  same  action,  and  may  grant 
any  relief  which  could  formerly  be  obtained,  either  a^  law 
or  in  equity^  there  is  no  necessity  whatever  for  instituting 
a  second  action,  when  to  do  so  would  only  tend  to  a  multi- 
plicity of  suits,  which  the  law  abhors."  In  view  of  our 
statutes,  and  this  language  as  to  their  effect,  we  may  well 
hold,  in  harmony  with  the  above  authorities,  that  in  an  ac- 
tion at  law  the  principles  of  equity  allowing  a  surety  who 
has  paid  the  whole  debt  to  recover  against  his  cosureties 
who  are  solvent  and  reside  in  this  state  the  same  contribu- 
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tion  as  if  they  were  all  of  the  sureties  bound,  prevail.  The 
verdict  directed  is  according  to  these  principles;  the  other 
guarantors  being  nonresident  if  not  insolvent. 

2.  It  is  contended  by  the  learned  counsel  of  the  appel- 
lant that  the  court  erred  in  rejecting  the  offer  to  prove  the 
want  of  consideration  of  the  first  note,  and  therefore  of  the 
second  note  also.  This  action  is  not  brought  on  the  note 
or  on  the  guaranty.  It  is  based  upon  the  implied  assump- 
dt  or  liability  as  between  the  guarantors,  growing  out  of 
their  relations  to  each  other.  This  guaranty  is  of  the  pay- 
ment of  the  second  note.  The  original  consideration  was 
of  the  first  note,  and  the  original  debt  or  obligation  had 
already  been  incurred  by  the  first  note,  and  long  before 
this  guaranty  was  signed.  It  was  therefore  a  separate,  in- 
dependent, and  collateral  undertaking,  that  must  rest  upon . 
its  own  consideration,  and  the  principal  does  not  join  in  it. 
If  not  under  seal,  it  must  have  an  expressed  consideration 
of  its  own.  As  in  this  case,  it  was  "for  value  received." 
9  Am.  &  Eng.  Ency.  of  Law,  68,  and  many  cases  cited  in 
note  2.  "No  question  of  consideration  is  involved  in  the 
contest  between  cosureties^  for  they  enter  into  the  under- 
taking without  reference,  as  between  themselves,  to  the 
consideration  paid  their  principal.  If  his  contract  was  en- 
tirely without  consideration,  the  relative  rights  of  these 
parties  would  be  precisely  the  same,  and  on  payhient  by 
one  the  right  to  contribution  is  called  into  existence."  1 
Brandt,  Suretyship,  §  282;  Cave  v.  Bums,  6  Ala.  780; 
Fletcher  v.  Jackeon,  23  Vt.  581. 

I  have  not  specially  considered  the  cases  cited  in  appel- 
lant's brief  apparently  adverse  to  the  cases  and  authorities 
above  cited  on  the  question  whether  the  principles  of  equity 
should  prevail  in  actions  at  law  for  contribution.  We  do 
not  approve  the  reasoning  of  those  cases,  and  prefer  to  fol- 
low the  cases  we  have  cited  above,  as  being  well  consid- 
ered and  more  reasonable.     But  we  are  disposed  to  hold 
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that  our  own  statute  abolishing  the  distinction  between  ac- 
tions at  law  and  suits  in  equity  is  conclusive  of  the  ques- 
tion. This  disposes  of  all  the  questions  raised  on  the  argu- 
ment. 

By  the  Court. —  The  judgment  of  the  superior  court  is  af- 
firmed. 


Thompson,  Administratrix,  Respondent,  vs.  Johnston  Bros. 
Co.,  Appellant.    ^ 

November  SO  —  December  S9, 1893, 

Master  and  servant:  Death  of  servant  caused  by  defective  appliances: 
Assumption  of  risk  by  infant:  Evidence:  Instructions:  Improper 
remarks  of  counsel:  Damages, 

1.  The  evidence  in  this  case  (showing,  among  other  things,  that  the 
steel  cable  by  which  defendant's  freight  elevator  was  raised  and 
lowered,  and  the  drum  or  which  the- cable  was  wound,  were  near 
the  edge  of  the  elevator  platform  as  it  passed  up  and  down  and 
were  unguarded,  in  violation  of  ch.  549,  Laws  of  1887 ;  tfiat  the 
check  lines  by  which  the  elevator  was  managed  were  so  near  to  tlie 
cable  that  the  person  running  the  elevator  might  by  mistake  or  in- 
advertence take  hold  of  the  cable  instead  of  such  lines,  and,  if  he 
did  so  near  the  drum,  would  be  in  danger  of  having  his  hand  or 
fingers  taken  off;  and  that  plaintiffs  intestate,  a  boy  sixteen  years 
old,  who  had  been  employed  four  days  before  too  run  the  elevator, 
was  found  dead,  jammed  between  the  platform  and  the  ceiling  at 
the  side  of  a  hatchway,  with  his  head  near  the  cable,  his  arms  out- 
stretched, and  two  fingers  toi-n  oflf)  is  held  to  sustain  special  find- 
ings by  the  jury  to  the  effect  that  the  elevator  was  not  a  reasonably 
safe  appliance,  as  respected  the  person  employed  to  operate  it ;  that 
its  unsafe  condition  was  the  proximate  cause  of  the  intestate's 
death ;  that  lie  was  not  of  sufiQcient  age  and  experience  to  compre- 
hend the  danger,  and  was  not  guilty  of  negligence ;  that  he  ac- 
cidentally seized  the  cable  instead  of  one  of  the  check  lines,  before  he 
fell  upon  the  platform,  and  his  hand  was  thereby  drawn  into  the 
drum;  and  that  defendant  was  negligent  in  permitting  or  causing 
the  elevator  to  be  used  in  its  dangerous  condition. 
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2.  Upon  the  evidence,  it  could  not  be  held  as  a  matter  of  lavr  that  the 
boy  assumed  the  risk  of  any  danger  from  the  proximity  of  the 
drum  and  cable. 

d.  It  was  not  a  material  error  to  permit  an  expert  to  testify  that  the 
drum  should  have  been  covert,  since  the  statute  so  required. 

4.  The  refusal  to  give  instructions  which  were  substantially  embraced 
in  the  general  charge  is  not  error. 
.  5.  A  judgment  for  plaintiff  will  not  be  reversed  because  of  a  statement 
by  counsel  that  Uiey  could  show  that  another  man  was  caught  in 
the  drum,  all  evidence  offered  to  show  such  an  occurrence  having 
been  excluded. 

d  In  an  action  to  recover  damages  for  the  death  of  a  boy  sixteen  years 
old,  evidence  as  to  the  pecuniary  circumstances  of  his  mother,  a 
widow,  and  the  number  of  her  children,  was  admissible;  and  the 
jury  in  such  case  might  take  into  account  her  reasonable  expecta- 
tion of  pecuniary  benefit  from  the  continuance  of  his  lif^  even 
beyond  his  majority. 

7.  An  award  of  $1,700  in  such  a  case  is  Jield  not  exce^ve. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  defendant  was,  at  the  times  hereinafter  mentioned^ 
and  now  is,  a  corporation  organi^d  under  the  laws  of  this 
state,  engaged  in  carrying  on  the  steam  bakery  and  candy 
manufacturing  business  in  Milwaukee.  Tn  the  building  in 
which  the  defendant  transacted  such  business  there  was  a 
steam  freight  elevator  operated  by  the  defendant.  On 
March  21,  1890,  the  plaintiff's  intestate,  while  in  the  em- 
ploy of  the  defendant  in  running  and  operating  said  ele- 
vator, was  killed.  On  March  1,  1892,  the  plaintiff  was 
appointed  administratrix  of  his  estate,  and  thereupon  this 
action  was  commenced,  on  the  alleged  ground  that  the  said 
intestate  was  killed  by  the  wrongful  act,  neglect,  and  de- 
fault of  the  defendant.  The  defendant  answered  by  way 
of  admissions  and  denials,  and  alleged  contributory  negli- 
gence or  carelessness  on  the  part  of  said  deceased. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
dict, to  the  effect  (1)  that  the  freight  elevator  of  the  de- 
fendant, upon  which  said  intestate  lost  his  life,  was  not  a 
Vol.  86—87 
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reasonably  safe  appliance,  as  respected  the  person  em- 
ployed to  operate  it;  (2)  that  the  ansafe  condition  of  said 
elevator  was  the  proximate  cause  of  the  intestate's  death; 
(8)  that  the  intestate  was  not  of  sufficient  age  and  expe- 
rience to  comprehend  the  danger  of  operating  said  elevator ; 
(4)  that  the  intestate  was  not  guilty  of  any  negligence  or 
want  of  ordinary  care  in  the  operating  of  said  elevator 
which  proximately  caused,  or  contributed  to  cause,  his 
death ;  (5)  that  the  boy  did  not  try  to  shut  the  elevator 
door  with  his  foot,  nor  did  he,  while  so  doing,  lose  his  bal- 
ance and  fall  partly  from  the  east  side  of  the  elevator  plat- 
forniy  and  so  get  caught  between  the  platform  and  the 
Hoor  before  he  could  extricate  himself;  (6)  that  said  intes- 
tate did  accidentally  seize  the  cable  by  which  the  elevator 
was  moved  up  and  down,  before  he  fell  upon  the  platform, 
instead  of  one  of  the  "check  lines,"  so  called,  and  his  hand 
was  thereby  drawn  into  the  drum  around  which  said  cable 
was  coiled;  (7)  that  the  defendant  was  guilty  of  negligence 
in  permitting  said  elevator,  or  causing  the  same,  to  be  used 
in  its  business  without  alteration  in  the  respect  in  which 
the  same  was  dangerous  to  the  person  operating  it ;  (8)  that, 
if  the  court  should  be  of  the  opinion  that  the  plaintiff  was 
entitled  to  judgment,  then  they  assessed  her  damages,  in 
reference  to  the  pecuniary  injury  to  her  from  her  son's 
death,  at  $1,700. 

J  udgraent  was  rendered  and  entered  upon  said  verdict  in 
fjivfir  of  the  plaintiff,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Winkler^  Flan- 
thrBy  Srmthj  Bottum  cfe  Vilas^  and  oral  argument  by  E.  P. 

For  the  respondent  there  was  a  brief  by  Toohey^  Doerfler 
S  Gilmore^  and  oral  argument  by  John  Toohey. 

rAsaoDAY,  J.  In  his  charge  to  the  jury,  the  learned  trial 
judge  gives  a  description  of  the  elevator  in  the  following 
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language :  "  As  to  the  nature  of  this  freight  elevator,  and 
as  to  its  construction  and  the  method  of  its  management, 
there  is  no  diversity  of  evidence.    There  is  some  little  un- 
certainty as  to  some  points,  probably  because  the  elevator 
has  been  burned  up,  and  nobody  remembers  with  accuracy 
in  the  matter  of  distances, —  inches,  feet,  and  the  like ;  but 
the  general  features  of  the  machine  are  before  us  upon  un- 
contrstdicted  evidence.    It  was  a  freight  elevator,  run  by 
steam.    It  was  used  for  carrying  goods  from,  the  basement 
to  the  fourth  story  of  the  factory,  not  counting  the  base- 
ment as  one  story.    It  consisted  of  a  platform  six  feet  by 
five  feet  ten  inches.    It  passed  up  and  down  through  what 
I  may  call  'hatchways,^ — that  is,  openings  in  the  several 
floors  through  which  it  passed.    It  was  lifted  and  lowered 
by  means  of  a  cable,  which  ran  over  a  *  sheave,'  as  it  is 
called,  above  the  top  of  the  elevator,  and  which  was  taken 
in  and  paid  out  by  a  drum  situated  between  the  first  and 
second  floors,  not  counting  the  basement,  and  attached  to 
the  ceiling  of  the  first  floor,  suspended  below  that  ceiling 
a  short  distance,  and  a  short  distance  away  from  where  the 
elevator  passed  up  and  down ;  the  exact  distance  we  are 
not  advised  of.    Various  witnesses  have  made  various  esti- 
mates of  the  distance,  and  you  must  judge  as  well  as  you 
can  of  the  distance  of  that  drum  from  the  nearest  edge  of 
the  platform  as  it  passed  by  it,  going  up  or  down.     That 
elevator  was  managed  by  means  of  two  check  ropes  or  check 
lines,  which  were  situated  in  the  northeast  corner  of  the 
elevator, —  on  the  north  side,  and  near  the  east  side.    Near 
those  two  check  ropes  passed  up  the  cable  by  which  the 
elevator  was  lifted  and  lowered.    It  did  not  pass  through 
the  floor  of  the  elevator,  but  passed  just  outside  of  the 
floor.    According  to  some  of  the  witnesses,  a  notch  or  par- 
tial opening  was  made  in  the  side  of  the  hatchway  to  make 
room  for  this  cable  as  it  played  up  and  down.    Precisely 
how  near  it  was  to  the  check  lines,  the  evidence  is  not  en- 
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tirely  agreed.  Some  of  the  witnesses  placed  the  lines 
within  about  six  inches  of  each  other,  and  said  that  they 
were  in  a  line  one  with  the  other.  Another  witness,  how- 
ever, said  —  and  it  must,  in  the  nature  of  things,  be  true  — 
that  they  were  not  exactly  in  line;  that  the  check  lines 
were  a  little  south  of  the  cable.  This,  I  say,  must  have 
been  true  as  to  a  portion  of  the  space  traversed  by  the 
elevator,  because  the  cable,  after  passing  through  the  sec- 
ond floor  above  the  basement,  coming  down,  was  not  con- 
tinued down  into  the  basement,  but  was  carried  off  to  the 
spool  or  drum  and  wound  around  it.  On  the  east  side 
of  the  elevator  there  was  a  door  between  the  first  and  sec- 
ond floors,  which  was  situated,  according  to  the  evidence, 
from  one  foot  to  sixteen  inches  beypnd  the  space  traversed 
by  the  platform,  and  east  of  it,  that  space  being  floored 
over  at  the  bottom  and  ceiled  over  at  the  top.  How  it 
was  on  the  other  side,  we  are  not  advised,  and  it  is  imma- 
terial." 

It  appears  that  the  drum  mentioned  was  iron,  and  about 
twenty -two  inches  in  diameter;  that  it  was  suspended  by 
iron  braces  on  the  north  side  of  the  elevator,  and  ran  east 
and  west,  parallel  with  it;  that  it  was  from  five  to  eighteen 
inches  out  from  the  edge  of  the  floor  of  the  elevator  as  it 
passed  by  in  going  up  and  down ;  that  as  the  elevator  went 
up  the  drum  took  in  the  cable  on  the  side  towards  the  ele- 
vator by  turning  downward ;  that  the  cable  was  a  steel  cord, 
an  inch  or  more  in  diameter,  and  as  it  was  so  taken  up  by 
the  drum  each  coil  would  run  into  a  spiral  groove  or  crevice 
on  the  side  of  the  drum  towards  the  elevator,  and  beneath 
it ;  that  between  such  spiral  grooves  or  crevices  there  was 
a  raised  space  of  about  a  half  inch ;  that  the  cable  and  drum 
were  both  open  and  exposed  to  the  view  and  reach  of  tl^e 
operator  between  the  floors  mentioned  in  the  opinion;  that 
as  the  elevator  moved  downward  the  drum  turned  the 
other  way  —  that  is,  upward  —  and  let  out  the  cable ;  that 
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the  two  cheek  lines  by  which  the  eletator  was  manipulated 
were  each  five  eighths  of  an  inch  in  diameter,  and  on  the 
side  of  the  elevator  towards  the  drum ;  that  they  were 
from  six  to  nine  inches  from  each  other,  and  from  two  to 
six  inches  from  the  edge  of  the  platform ;  and  that  the  cable 
was  from  six  to  eighteen  inches  from  the  nearest  check 
line. 

It  is  conceded  that,  at  the  time  he  was  killed,  the  plaint- 
iflPs  intestate  was  a  boy  sixteen  years  of  age.  In  regard  to 
his  death,  the  trial  judge,  in  charging  the  jury,  said :  "  There 
was  nobody  who  saw  this  boy  hurt  or  killed ;  nobody  who 
saw  him  from  the  time  he  started  up  from  the  basement, 
or  down  from  the  top  of  the  building,  whichever  it  may 
have  been,  until  after  he  was  dead.  .  .  .  You  will  re- 
member that  he  cried  out  twice.  There  is  a  difference  in 
the  evidence  as  to  his  first  cry, —  whether  it  was  articulate 
or  not.  As  to  the  second  cry,  all  the  witnesses  agree  that 
he  cried  out,  *  For  Christ's  sake,  stop  the  elevator  I  '•  All 
agree  that  he  was  found  jammed  up  against  the  ceiling 
over  the  space  east  of  the  elevator  shaft  or  platform.  AU 
agree  that  his  head  was  towards  the  north,  near  the  cables. 
All  agree  that  one  of  his  hands,  at  least,  if  not  both  of  them,, 
was  outstretched,  and  that  one  of  his  legs  was  hanging 
over  the  east  side  of  the  elevator,  and  that  the  other  was 
gathered  up  under  him.  All  agree  to  the  fact  that  two  of 
his  fingers  were  gone,  and  that  one  of  those  fragments  was 
afterwards  found  upon  the  floor  of  the  elevator,  or  the 
platform  of  the  elevator."  * 

The  boy  was  killed  on  Friday.  He  had  commenced  run- 
ning the  elevator,  as  a  business,  the  Monday  previous.  Ho 
had  occasionally,  as  a  volunteer,  run  that  elevator  before,^ 
and  also  one  belonging  to  another  party.  There  is  no 
claim  that  the  defendant  or  any  one  gave  him  any  special 
instruction  as  to  the  running  of  the  elevator  or  any  danger 
connected  with  it.     All  agree  that  the  cable  and  drum 
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were  unguarded  and  but  a  short  distance  from  the  edge  of 
the  platform  of  the  elevator  as  it  passed  up  and  down. 

Such  is  a  general  outline  of  the  facts  and  circumstances 
presented  by  the  record.  Without  going  into  details,  but 
after  a  careful  examination  of  the  testimony,  we  are  con- 
strained to  hold  that  the  evidence  is  sufficient  to  support 
the  several  findings  of  the  jury,  and  hence  that  the  trial 
court  properly  refused  to  direct  a  verdict  in  favor  of  the 
defendant.  In  view  of  the  evidence,  we  cannot  hold  that 
the  boy  assumed  the  risk  of  any  danger  from  the  proximity 
of  the  drum  and  cable.  The  jury  found  that  the  elevator 
was  not  a  reasonably  safe  appliance,  as  respected  the  per- 
son employed  to  operate  it;  that  the  defendant  was  guilty 
of  negligence  in  permitting  or  causing  the  elevator  to  be 
used  in  its  then  dangerous  condition ;  and  that  the  boy  was 
not  of  sufficient  age  and  experience  to  comprehend  the 
danger  of  operating  the  elevator.  The  statute  in  force 
then,  as  now,  declares  that  "all  belting,  shafting,  gearing, 
hoists,  fly-wheels,  elevators  and  drums  of  manufacturing 
establishments,  so  located  as  to  be  dangerous  to  employees 
when  engaged  in  their  ordinary  duties,  shall  be  securely 
guarded  or  fenced  so  as  to  be  safe  to  persons  employed  in 
any  such  place  of  employment."  Ch.  549,  Laws  of  1887; 
sec.  1636f,  S.  &  B.  Ann.  Stats.  With  the  check  lines  so 
near  the  cable,  and  the  cable  and  drum  so  near  the  elevator, 
it  is  very  obvious  that  the  boy  might,  through  mistake  or 
inadvertence,  take  hold  of  the  cable  instead  of  the  check 
lines ;  and  if  he  did  so  at  or  near  the  drum  then  it  is  very 
manifest  that  he  was  in  peril  of  having  his  fingers  or  hand 
taken  off.  The  jury  found  that  the  boy  did  accidentally  so 
seize  the  cable  instead  of  the  check  line,  before  he  fell  upon 
the  platform,  and  that  his  hand  was  thereby  drawn  into 
the  drum  and  his  fingers  taken  ofi'.  It  is  certain  that  two 
of  his  fingers  were  taken  off,  and  one  of  them  was  after- 
wards found   upon  the  platform  of  the  elevator.     The 
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facts  are  somewhat  similar  to  those  in  Chopin  v.  bad- 
ger P.  Co.  83  Wis.  192,  and  Jff^adau  v.  White  R.  L.  Co.  76 
Wis.  120. 

Exception  was  taken  bec5ause  a  manufacturer  of  elevators 
was  allowed  to  testify,  as  an  expert,  to  the  effect  that  when 
the  drum  is  located  close  to  the  operator  as  he  passes  up 
and  down,  then  it  naturally  ought  to  be  covered,  and  that 
he  would  have  covered  this  one.  The  objection  is  that  it 
was  not  a  subject  of  expert  testimony,  but  a  question  of 
fact  for  the  jury.  AssuAiing  that  such  testimony  might, 
under  other  circumstances,  be  objectionable  upon  the 
ground  stated,  yet  in  the  case  at  bar  it  merely  asserted 
what  the  statute  quoted  imperatively  required  the  defend- 
ant to  do,  and  hence  could  not  have  been  prejudicial  to  the 
defendant.  This  is  naade  imperative  by  another  statute, 
which  declares  that  no  judgment  shall  be  reversed  by  reason 
of  any  error  which  does  "  not  affect  the  substantial  rights 
of  the  adverse  party."  Sec.  2829,  E.  S. ;  OUon  v.  Solveson^ 
71  Wis.  663.  We  must  hold  that  the  error,  if  any,  was 
immaterial. 

The  jury  found  that  the  unsafe  condition  of  the  elevator 
was  the  proximate  cause  of  the  boy's  death.  True,  no  one 
Baw  the  accident.  But  the  jury  were  justifiea  in  reaching 
such  a  conclusion  from  the  facts  and  circumstances  stated. 
In  commenting  upon  the  two  theories  advanced  at  the  trial, 
the  presiding  judge  well  said :  "  Where  evidence  is  purely 
circumstantial,  the  only  correct  theory  is  one  which  wiU 
take  in  all  the  known  circumstances, —  all  the  known  facts. 
A  theory,  however  well  it  may  fit  into  a  portion  of  the 
facts,  is  worthless,  unless  it  will  account  for  all  the  facts." 
The  case,  in  some  respects,  is  similar  to  Hoys  v.  C.  <&  N.  TF. 
E.  Co.  62  Wis.  666,  67  Wis.  1,—  where  there  was  an  ab- 
sence of  any  direct  testimony  as  to  how  the  woman  came 
to  be  under  the  car  where  she  was  found. 

Error  is  assigned  because  the  court  refused  to  instruct 
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the  jury  that:  "  It  is  not  enough  that  the  plaintiff  shows- 
an  act  which  you  may  find  to  be  a  negligent  act,  and  which 
might  or  might  not  have  been  the  proximate  cause  of  his 
death ;  but  the  plaintiff  must  satisfy  you,  by  preponderance 
of  the  weight  of  evidence,  that  such  negligent  act,  if  you 
find  it  to  exist,  was  the  cause  of  the  accident  which  caused 
his  death."  As  Indicated,  the  court  left  it  to  the  jury  to 
say,  in  answer  to  the  first  question,  whether  the  elevator 
was  safe  or  unsafe;  and  in  answer  to  the  second  question, 
if  they  found  it  to  be  unsafe,  then  whether  such  condition- 
was  the  proximate  cause  of  the  boy's  death.  In  that  con- 
nection the  court  charged  the  jury  that :  "  It  is  utterly  im- 
material  whether  the  elevator  was  safe  or  not,  if  the  plaint- 
iffs intestate  did  not  lose  his  life  by  reason  of  its  unsafe 
condition.^'  These  portions  of  the  charge  covered  all  con- 
tained in  the  instruction  requested,  except  as  to  the  "  pre- 
ponderance of  the  weight  of  evidence."  The  court  furthei* 
charged  the  jury,  upon  this  branch  of  the  case,  that:  "  As 
to  the  Jlrst  three  questions  which  I  have  read  to  you,  the 
hurden  of  proof  is  upon  the  plaintiff.  It  is  for  her  to  show 
that  the  elevator  was  dangerous,  and  that  hy  reason  of  Us 
dangerous  condition  her  son  came  to  his  death^  and  that  he 
was  of  such  fi.ge  and  such  want  of  experience  as  precluded 
his  comprehension  of  the  danger  of  the  work  about  which 
he  was  employed.  As  to  these  three  items,  th-e  hurden  of 
proof  is  upon  the  plaintiff ,^'^  Thus  it  appears  that  the  court 
did  charge  the  jury  substantially  as  requested. 

Error  is  assigned  because  the  court  refused  to  instruct  the 
jury  that:  "  You  are  instructed  that  you  are  not  at  liberty 
to  presume  negligence  on  the  part  of  the  defendant  in  this 
action.  Negligence  must  be  proven,  and  in  this  case  the 
burden  of  proof  is  upon  the  plaintiff  to  show  that  the  de- 
fendant did,  or  omitted  to  do,  some  act  or  thing,  the  omis- 
sion or  commission  of  which  directly  contributed  to  the 
happening  of  this  accident."     It  appears  from  what  has 
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already  been  said  that  the  court  did  charge  the  jury  sub- 
stantially as  here  requested. 

During  the  examination  of  one  of  the  plaintiflTs  witnesses, 
ho  testified  to  the  eflfect  that  there  was  no  .covering  to  the 
drum.  Thereupon  the  following  took  place:  Defendants 
counsel:  Wait  a  minute.  That  is  objected  to.  The  court: 
I  shall  leave  that  to  the  jury, —  whether  the  drum  was  dan- 
gerous. Plaintiff^ %  counsel:  We  can  show  that  there  was 
anotlter  rmm  caughi  in  it^  if  they  insist  upon  tJutt.  (Objected 
to  by  defendant.  The  objection  was  overruled,  and  de- 
fendant's counsel  excepted.)  Q.  Will  you  state  whether 
or  not  that  drum  was-covered?  (Objected  to  by  the  defend- 
ant. The  objection  was  overruled,  and  the  defendant  duly 
excepted.)  A.  That  drum  was  not  covered."  There  can 
be  no  doubt  about  the  right  of  the  plaintiff  to  prove  the 
condition  of  the  drum  at  the  time.  It  is  now  contended 
that  such  rulings  of  the  court  expressly  sanctioned  the 
statement  of  the  plaintiff's  counsel  quoted  above  and  in 
italics.  We  do  not  so  understand  the  record.  Such  rulings 
of  the  court  were  manifestly  confined  to  the  admission  of 
testimony  respecting  the  condition  of  the  drum.  The  tes- 
timony given  and  offered  to  be  given  in  that  connection  all 
related  to  the  condition  of  the  drum.  Subsequently,  the 
plaintiff's  counsel  sought  to  prove  by  another  witness^  that 
while  he  was  operating  the  same  elevator  his  arm  was 
caught  by  the  same  drum  and  injured,  and  that  the  witness 
thereupon  refused  to  longer  operate  the  elevator  unless  the 
defendant  would  cover  the  drum  so  as  to  make  it  safe,  and 
that  thereupon  the  defendant  covered  the  drum.  Such 
offers  were,  however,  all  excluded.  For  reasons  which  this 
court  has  repeatedly  given,  we  cannot  reverse  the  judg- 
ment on  any  such  ground.  Laue  v.  Madison^  ante^  p.  453, 
and  cases  there  cited. 

Error  is  assigned  because  the  court  allowed  the  plaintiff, 
a  widow  and  the  mother  of  the  boy,  to  testify  to  the  effect 
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that  she  had  had  six  children,  but  had  only  four  then ;  that 
there  was  a  mortgage  of  four  or  five  hundred  dollars  on  her 
homestead ;  and  that  her  taxes  thereon  generally  were  $65, 
but  that  year  $78.  The  right  of  action  was,  of  course,  given 
by  statute.  R  S.  sec.  4255.  The  statute  authorized  the  jury 
to  "  give  such  damages,  not  exceeding  $5,000,  as  they"  should 
"  deem  fair  and  just  in  reference  to  the  pecuniary  injury 
resulting  from  such  death,"  to  the  plaintiff.  Sec.  4256.  The 
court  charged  the  jury  to  the  effect  that  the  plaintiff  would 
have  been  entitled  to  the  boy's  wages  had  he  lived,  until 
he  became  tt^enty-one,  and  no  exception  is  taken  to  it.  The 
court  properly  charged  the  jury  to  the  effect  that  she  could 
recover  nothing  additional  unless  they  found,  in  view  of 
her  pecuniary  circumstances,  that  she  might  have  become 
dependent  upon  the  son  after  his  majority,  and  then  only 
for  the  loss  of  support  to  which  she  might  so  *have  become 
entitled.  The  admission  of  such  evidence  and  such  charge 
are  justified  by  the  repeated  decisions  of  this  court.  Potter 
r.  a  i&  JV.  W.  R.  Co.  21  Wis.  375,  22  Wis.  615;  Ewen  v. 
a  (&  2V.  W.  H.  Co.  38  Wis.  622;  Johnsonv.  C.&N.  W.  R.  Co. 
64  Wis.  425;  Tuteur  v.  C.  <&  N.  W.  R.  Co.  77  Wis.  505; 
Wiltse  V.  Tilden,  77  Wis.  152.  There  can  be  no  doubt  that 
in  such  a  case  the  jury  may  take  into  account  the  reason- 
able expectation  of  pecuniary  benefit  from  the  continuance 
of  the  life,  even  beyond  his  majority.  Ibid.  That  depended 
upon  her  pecuniary  circumstances,  and  the  evidence  ad- 
mitted related  directly  to  such  circumstances.  We  cannot 
say  that  the  damages  found  are  excessive. 

There  are  numerous  other  exceptions  to  the  charge  and 
the  rulings  of  the  court,  all  of  which  have  received  the  care- 
ful consideration  of  this  court,  but  it  is  believed  that  there 
is  no  reversible  error  in  the  record.  We  regard  the  charge 
of  the  court  very  full  and  fair  throughout. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Bbunnell,  Respondent,  vs.  The  Hudson  Saw  Mill  Com- 
PANT,  Appellant. 

November  SO —December  £9, 189S. 

Master  and  servant:  Forfeiture  oftoagea:  Evidence:  Knowlege  of  custom. 

In  an  action  for  a  balance  due  for  work  as  a  trimmer  in  defendant's 
saw  miH,  evidence  of  the  terms  of  defendant's  contracts  with  the 
other  trimmers  and  of  its  custom  to  retain  a  part  of  the  wages  of 
its  employees,  to  be  forfeited  by  them  if  they  should  leave  before 
the  end  of  the  sawing  season,  was  not  admissible  in  the  absence  of 
evidence  that  plaintiff  had  knowledge  of  the  terms  of  such  con- 
tracts or  the  existence  of  such  custom. 

APPEAL  from  the  Circuit  Court  for  St.  Oroix  County. 

The  action  was  commenced  before  a  justice  of  the  peace 
to  recover  a  balance  of  $14.85,  alleged  to  be  due  plaintiff 
for  work  as  a  trimmer  in  the  saw  mill  of  defendant  com- 
pany, performed  in  1892.  The  complaint  alleges  a  contract 
by  the  company  to  pay  plaintiff  $1.65  per  day  for  his  work ; 
that  he  worked  under  such  contract  98J  days,  thus  earning 
$162.93;  and  that  he  has  received  only  $148.08  on  account 
thereof. 

The  company  in  its  answer  admits  the  aWve  allegations 
of  the  complaint,  bat  avers  that  the  contract  of  hiring  con- 
tained the  further  condition  that  fifteen  cents  per  day  of 
plaintiff's  wages  should  be  retained  by  it  until  the  close  of 
the  sawing  season  of  1892  (the  balance  of  $1.50  per  day 
being  payable  and  having  been  paid  monthly),  and  that  if 
plaintiff  left  the  service  of  the  company  before  that  time 
he  should  forfeit  the  fifteen  cents  per  day.  It  is  also 
alleged  and  admitted  that  plaintiff  left  the  service  of  the 
company,  without  its  fault,  before  the  close  of  the  sawing 
season. 

On  the  trial  before  the  justice,  the  foreman  or  manager 
of  the  company  testified,  in  effect,  that  the  contract  of  hir- 
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ing  was  as  stated  in  the  answer.  The  plaintiff  testified  that 
the  contract  contained  no  such  condition,  but  that,  although 
the  company  kept  back  fifteen  cents  per  day  of  his  wages, 
he  was  entitled  to  be  paid  the  same  when  he  left  its  service, 
without  regard  to  the  time  he  might  leave.  The  company 
offered  testimony  to  show  that  the  other  trimmers  wha 
worked  with  plaintiff  in  the  same  mill  worked  under  con- 
tracts like  the  contract  alleged  in  the  answer  to  have  been 
made  with  plaintiff.  Also  that  it  was  the  custom  of  the 
company  to  keep  back  part  of  the  wages  of  its  men  work- 
ing in  its  mill,  on  like  conditions.  The  justice  rejected  the 
testimony,  and  gave  judgment  for  plaintiff  for  the  amount 
of  his  claim. 

The  company  appealed  to  the  circuit  court  from  the  judg- 
ment of  the  justice.  The  case  was  tried  in  that  court  oa 
the  return  of  the  justice,  which  included  the  above  testi- 
mony, offers  of  testimony,  and  rulings.  The  circuit  court 
affirmed  the  judgment  of  the  justice,  and  from  the  judg- 
ment of  affirmance  the  defendant  company  appeals  to  this 
court. 

For  the  appell  n  there  was  a  brief  by  BrnKford  <&  Dis- 
ney^  and  oral  argument  by  X  W.  Bashfard. 

A.  J.  Kinney^  for  the  respondent. 

Lyon,  C.  J.  Undoubtedly  the  testimony  introduced  on 
the  trial,  although  in  direct  conflict  on  the  material  ques- 
tion in  the  case,  to  wit,  the  terms  of  the  contract  of  hiring, 
is  snflBcient  to  support  the  judgment  of  the  justice,  and  con- 
sequently the  judgment  of  the  circuit  court  aflSrming  the 
same,  so  far  as  such  affirmance  rests  on  the  facts  developed 
by  the  testimony.  The  only  question  of  law  presented  by 
this  appeal  is.  Did  the  justice  err  in  rejecting  the  offered 
testimony  to  prove  the  terms  of  contracts  made  by  defend- 
ant company  with  other  trimmers,  and  its  custom  to  keep 
back  part  of  the  wages  of  its  men  working  in  the  mills? 
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No  testimony  was  given  or  oflfored  tending  to  show  that 
plaintiff  had  any  knowledge  of  the  terms  of  such  contracts 
with  other  trimmers  or  the  existence  of  such  custom.  It 
requires  no  argument  or  citation  of  authorities  to  prove 
that  in  the  absence  of  t^timony  of  such  knowledge  the  re- 
jected testimony  was  inadmissible.  It  is  very  doubtful 
whether  testimony  of  the  terms  of  the  contracts  with  the 
other  trimmers  would  have  been  admissible,  even  though 
the  plaintiff  had  knowledge  thereof.  Kelley  v.  Schupp,  60 
Wis.  76,  and  cases  cited  in  the  opinion. 

By  the  CouH. —  The  judgment  of  the  circuit  court  aflirm- 
ing  the  judgment  of  the  justice  is  affirmed. 


Jbnson,  Eespondent,  vs*  The  Ohioaoo,  St.  Paul,  Minneap- 
•    OLis  &  Omaha  Eailway  Company,  Appellant. 

November  SO  —  December  29, 189S, 

BaUroada:  Crossing  above  highway:  Statutory  regtUationa:  Frighten- 
ing horse  on  highway:  Negligence:  Speed  of  train:  Inatructiona  to 
jury:  Damages. 

1.  The  statutory  regulations  as  to  the  rate  of  speed  of  trains  and  the 
giving  of  signals  at  or  near  highway  crossings  apply  only  to  grade 
crossings. 

1L  In  an  action  for  injuries  sustained  by  reason  of  a  horse  being  fright- 
ened by  a  train  which  was  running  about  fifteen  miles  an  hour 
over  a  crossing  above  a  highway,  it  was  error  to  charge  the  jury 
that  they  should  take  into  consideration  the  rate  of  speed  of  the 
train,  and  that  it  was  negligence  not  to  have  rung  the  bell  or  blown 
the  whistle. 

3.  In  an  action  for  personal  injuries  it  was  error  to  instruct  the  jury 
that  they  might  allow  reasonable  compensation  for  the  inconven- 
ienoe  as  well  as  for  the  injury  suffered  by  the  plaintiff. 

APPEAL  from  the  Circuit  Court  for  St  Croix  County. 
Action  to  recover  damages  for  personal  injuries  alleged 
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to  have  been  caused  by  the  negligence  of  defendant  and  its 
servants.    The  facts  are  stated  in  the  opinion. 

Solon  Z.  Perrm,  for  the  appellant,  argued,  among  other 
things,  that  the  injury  was  not  shown  to  be  the  natural 
and  probable  result  of  any  negligent  act  or  omission  on 
the  part  of  defendant,  and  that  plaintiff,  not  having  stopped 
and  listened  for  the  train,  was  guilty  of  contributory  neg- 
ligence. See/eld  v.  (7.,  M.  db  St.  P.  R.  Go.  70  Wis.  216; 
Schmolze  v.  C,  M.  cfe  St.  P.  B.  Co.  83  id.  659,  667;  Butter- 
fidd  V.  Western  B.  Corp.  10  Allen,  532;  Schojidd  v.  C,  M. 
d&  St.  P.  B.  Co.  114  TJ.  S.  615;  Fcwor  v.  B.  &  L.  B.  Corp. 
114  Mass.  350;  Bheiner  v.  C,  St.  P.,  M.  cfe  0.  B.  Co.  36 
Minn.  170. 

A.  J.  Kinney^  for  the  respondent,  contended,  inter  cUtaj 
that  the  crossing  was  an  extremely  dangerous  one,  and 
hence  that  the  law  required  defendant's  servants  in  charge 
of  trains  to  approach  it  at  a  less  rate  of  speed  and  u^e  in- 
creased diligence  in  giving  warning  of  their  approach. 
Continental  Imp.  Co.  v.  Stead,  95  IT.  S.  161 ;  Winstanley  v. 
C,  M.  i&  St.  P.  B.  Co.  72  Wis.  375;  1  Thomp.  Neg.  422, 
sec.  6;  Boierts  v.  C.  <&  N.  W.  B.  Co.  35  Wis.  679;  Guggen- 
heim V.  L.  S.  cfe  M.  S.  B.  Co.  66  Mich.  150;  Voak  v.  N.  C. 
B.  Co.  75  K  T.  320;  Piper  v.  (7.,  M.  &  St.  P.  B.  Co.  77 
Wis.  247.  Although  the  statute  does  not  require  a  whistle 
to  be  blown  for  this  crossing,  yet  in  view  of  its  character 
and  the  liability  of  an  accident  happening  there  the  jury 
had  a  right  to  find  that  it  was  negligence  on  the  part  of 
defendant  to  omit  such  a  signal.  Gordell  v.  iT.  Y.  G  cfe  H. 
B.  B.  Co.no  N.  Y.  119;  1  Thomp.  Neg.  419,  sec.  4;  Win- 
Stanley  v.  (7.,  M.  <&  St.  P.  B.  Co.  72  Wis.  375;  Eilert  v. 
G.  B.  cfe  M.  B.  Co.  48  id.  606;  Korer,  Railroads,  1012-1014. 
The  doctrine  of  Pavor  v.  B.  <&  L.  B.  Corp.  114  Mass.  350 
(in  which  it  was  held  that  the  Massachusetts  statute  did 
not  require  the  whistle  to  be  blown  except  where  the  high- 
way was  crossed  at  grade),  was  considered  and  exploded  in 
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Rupard  v.  C.  <&  0.  R.  Co.  88  Ky.  280.  See,  also,  Penn. 
R.  Co.  V.  Bamett,  59  Pa.  St.  259,  263;  Wakefield  v.  C.  cfe  P. 
R.  R.  Co.  37  Vt.  330;  Ransom  v.  CI,  St.  P.,  M.  <&  0.  R. 
Co.  62  Wis.  178,  184;  1  Thomp.  Neg.  352,  sec.  15;  Id.  349, 
sec.  14;  Norton  v.  Eastern  R.  Co.  113  Mass.  366.  The  run- 
ning of  the  train,  even  at  the  statutory  rate  of  fifteen  miles 
an  hour,  might,  under  the  circumstances,  be  negligence. 
Winstanley  v.  C,  M.  d  St.  P.  R.  Co.  72  Wis.  375;  Guggen- 
heim V.  L.  S.  i&  M.  S.  R.  Co.  66  Mich.  150;  1  Thomp.  Neg. 
418,  sec.  2;  Linfiddv.  0.  C.  R.  Corp.  10  Cush.  562;  Rich- 
ardson  v.  N.  T.  C.  R.  Co.  45  K  T.  846. 

Orton,  J.  The  facts  of  this  case  are  substantially  as  fol- 
lows :  In  the  city  of  Hudson,  and  near  the  northeastern 
limits  thereof,  there  is  a  highway  or  wagon  road  (the  name 
of  which  is  not  given)  that  starts  at  the  intersection  of  St. 
Croix  and  Eleventh  streets,  and  runs  in  a  northeasterly  di- 
rection in  a  descending  grade  and  through  a  deep  cut  until 
it  passes  under  the  railroad  or  railroad  bridge  over  the 
same,  of  the  defendant,  and  then  passes  on  and  constitutes 
the  main  highway  from  the  city  to  the  North  Wisconsin 
Junction.  After  it  has  passed  under  the  railroad  bridge, 
and  about  seventy-two  feet  from  it,  there  had  been  a  wash- 
out that  tore  out  an  old  culvert,  and  made  a  gorge  or  gully 
about  twenty  feet  deep  in  a  part  of  the  road,  which,  left 
the  track  quite  narrow.  There  was  a  fence  along  the  edge 
of  this  gorge.  On  the  1st  day  of  October,  1892,  the  plaint- 
iff was  traveling  along  this  road  from  said  junction  towards 
the  railroad  bridge,  with  his  wife,  in  a  single  carriage. 
When  he  was  passing  or  had  just  passed  under  said  bridge, 
a  freight  train  of  the  defendant  passed  over  said  bridge, 
and  the  noise  frightened  the  plaintiffs  horse  and  he  be- 
\  came  unmanageable  and  ran  and  jumped  over  said  fence 

into  the  said  gorge,  and  of  course  turned  over  the  carriage 
and  threw  the  plaintiff  and  his  wife  out,  but,  strange  to 
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say,  with  but  slight  injury  to  the  plaintiflf  and  no  injury  to 
his  wife.  It  is  diflBoult  to  say  from  the  evidence  whether 
the  plaintiff  was  under  the  bridge  when  the  train  passed 
over  it,  or  had  passed  beyond  the  bridge  when  the  train 
passed  over,  for  the  plaintiff  testified  that  he  was  going 
down  the  bank  when  he  saw  the  engine,  and  that  was  over 
seventy  feet  from  the  bridge.  It  does  not  appear  that  this 
road  was  one  of  the  streets  of  the  city.  It  would  appear 
to  be  a  country  highway  leading  to  the  city,  for  it  seems 
to  have  no  name  or  number.  The  train  was  running  about 
fifteen  miles  per  hour.  There  was  no  proof  that  the  bell 
was  rung  or  the  whistle  blown  before  passing  over  the 
bridge. 

The  learned  judge  instructed  the  jury  that  the  statute 
required  the  bell  to  be  rung  at  and  before  crossing,  and 
that  they  should  take  into  consideration  the  rate  of  speed 
that  the  train  was  running,  and  that  it  was  negligence  not 
to  have  rung  the  bell  or  blown  the  whistle.  The  jury  must 
have  found  the  defendant  guilty  of  negligence  in  one  or 
more  of  these  particulars.  The  verdict  for  the  plaintiff 
was  $100.  The  court  instructed  the  jury  ^*  that  they  could 
only  allow  the  plaintiff  a  reasonable  compensation  for  the 
inconvenience  and  injury  he  suffered  from  the  clauses  named," 
and  this  was  excepted  to  by  the  defendant's  counsel. 

It  is  a  little  remarkable  that  this  case  was  tried  both  by 
the  court  and  counsel  precisely  as  if  the  accident  had  oc- 
curred at  an  ordinary  railway  crossing  at  grade  with  and 
intersecting  a  highway.  The  very  best  reason  for  con- 
structing a  railroad  over  or  under  a  highway  is  to  avoid 
the  danger  and  hazards  of  such  an  ordinary  grade  cross- 
ing. Our  statute  (sec.  1837,  E.  S.,  and  sec.  1299(?,  S.  &  B. 
Ann.  Stats.)  provides  for  constructing  railways  over  bridges 
or  arched  culverts  above  highways.  This  bridge  is  pre- 
sumed to  have  been  constructed  according  to  law.  Such 
crossings  are  to  be  encouraged  in  order  to  secure  the  safety 
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and  security  of  the  public,  as  crossings  at  grade  are  always 
dangerous.  19  Am.  &  Eng.  Ency .  of  Law,  868,  869 ;  Pitt^- 
lurg  cfe  a  R.  Co.  v.  S.  P.  R,  Co.  77  Pa.  St.  173.  All  the 
statutory  regulations  and  liabilities  on  the  subject  of  rail- 
road crossings  apply  only  to  such  as  are  constructed  at  even 
grade  with  the  highway,  and  none  of  them  are  applicable 
to  a  crossing  constructed  above  or  below  the  highway. 
4  Am.  (fe  Eng.  Ency.  of  Law,  907;  People  v.  N,  T.  C.  dk  H. 
R.  R.  Co.  74  N.  Y.  302;  New  York  cfe  N.  E,  R.   Co.  v. 

WcUerhury^  55  Cotin.  19 ;  Central  Vt.  R.  Co.  v.  RoyaUon, 
58  Vt.  234;  Clawson  v.   C.  ife   O.  S.  R.   Co.  95  Ind.  152- 

Whitcher  v.  SomervUle^  138  Mass.  4^4;  Pennsylvania  R. 
Co.^8  Appealj  116  Pa.  St.  84.  Common  reason  teaches  that 
this  crossing  is  very  different  from  the  common  railroad 
crossing  at  the  grade  of  the  highway,  not  only  in  fact  but 
in  all  its  incidents  and  relations  to  the  traveling  public. 
There  is  no  danger  at  such  a  crossing  of  any  collision  of 
railroad  trains  or  cars  with  man,  beast,  or  vehicle  on  the 
highway.  It  cannot  be  the  direct  cause  of  any  physical 
injury  to  any  person  or  thing  on  the  highway.  The  train 
passing  over  this,  bridge  can  cause  no  injury  to  persons  or 
property  on  the  highway  other  than,  or  different  froni, 
their  injury  while  passing  on  a  highway  parallel  to  the  rail- 
road. 

The  only  possible  injury  a  railroad  train  can  inflict  upon 
persons  or  property  in  the  highway  is  by  frightening  horses 
while  drawing  vehicles  or  being  ridden,  and  causing  them 
to  run  away  and  do  damage,  as  in  this  case.  Only  horses 
unused  to  such  a  place  would  be  frightened,  and  only  horses 
hard  to  hold  or  not  well  subdued  would  run  away  or  get 
beyond  the  control  of  the  driver;  so  that  it  is  not  common 
that  any  injury  would  happen  even  from  this  cause.  It  is 
certainly  no  wrong  for  the  train  to  be  run  over  such  bridges 
in  the  usual  and  ordinary  way,  and  even  in  this  way  soniie 
horses  going  under  the  bridge,  or  being  near  it  at  the  same 
Vol.86— 88 
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time,  might  be  frightened  by  it.  The  trains  must  neces- 
sarily make  considerable  noise  going  over  the  bridge.  They 
cannot  be  run  without  it.  It  is  not  by  any  means  certain 
that  a  train  would  make  less  noise  going  over  slowly  than 
faster.  What  degree  of  noise  must  it  make  to  frighten 
horses?  A  horse  liable  to  be  frightened  would  be  by  the 
train  passing  over  the  bridge  at  any  rate  of  speed.  There 
are  too  many  contingencies,  conditions,  and  uncertainties 
about  it  to  make  it  a  rule  of  law  that  a  high  rate  of  speed 
would  be  the  proximate  cause  of  an  injury  caused  by  a 
horse  running  away  through  fright  from  the  noise  of  the 
train.  To  be  a  rule  of  law,  the  injury  from  such  a  cause 
must  not  only  be  proximate,  but  usual  or  common  and  to 
be  expected,  or  that  could  be  anticipated.  There  were 
probably  a  great  many  instances  when  horses  passing  under 
or  near  the  bridge  when  a  train  was  going  over  it  were  not 
caused  to  run  away,  or,  if  frightened  at  all  by  it,  to  such 
an  extent.  How  could  the  company  or  its  servants  antici- 
pate just  when  a  horse  would  be  frightened  to  such  an  ex- 
tent, under  such  circumstances?  This,  so  far  as  I  know,  is 
a  new  question,  and  I  have  said  enough  by  the  way  of  com- 
mon reasoning,  in  the  absence  of  authorities,  to  show  that 
it  would  be  an  unsafe  rule  for  the  court  to  instruct  the  jury 
that  they  might  consider  the  speed  of  the  train,  and  find 
that  its  running  at  the  rate  of  fifteen  miles  per  hour  was 
the  proximate  cause  of  the  injury  in  this  case. 

We  have  seen  that  the  statute  as  to  the  rate  of  speed  of 
the  train,  and  as  to  ringing  the  bell  or  blowing  the  whistle, 
has  no  application  to  such  a  crossing.  All  such  regulations 
apply  only  to  crossings  on  an  even  grade  with  the  highway, 
and  the  rules  of  law  established  by  the  decisions  of  the 
courts  are  with  reference  only  to  such  crossings.  The  dan- 
ger from  such  bridges  of  frightening  horses  is  no  greater  in 
fact,  and  no  more  common,  than  from  the  railroad  running 
near  and  parallel  to  a  highway.    It  would  seem  to  be  no 
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more  reasonable  to  establish  a  rate  of  speed  for  the  trains 
in  passing  such  places  in  one  case  than  in  the  other.  This 
bridging  over  highways  should  be.  encouraged,  not  only  for 
the  safety  of  the  public,  but  for  the  benefit  of  railroad  com- 
panies themselves,  and  for  their  protection  also.  They 
should  be  no  longer  burdened,  obstructed,  or  inconvenienced 
by  the  regulations  and  precautions  applicable  to  grade  cross- 
ings. If  they  are  required  to  lessen  their  speed,  to  ring 
the  bell  and  blow  the  whistle,  and  use  all  the  precautions 
applicable  to  grade  crossings,  such  expensive  constructions 
in  the  interest  of  the  public  will  be  gratuitous,  and  they 
will  not  be  encouraged  to  incur  such  an  expense.  As  to 
ringing  the  bell  and  blowing  the  whistle,  they  are  only  re- 
quired, if  at  all,  in  order  to  avoid  frightening  horses,  and 
with  that  view  to  warn  the  traveler  on  the  highway  to 
stop.  Where  should  he  stop,  and  how  near  the  bridge?  If 
near  the  bridge,  and  his  horse  is  liable  to  be  frightened  and 
run  away,  he  will  be  in  a  much  more  dangerous  condition 
than  if  he  should  drive  on  and  take  his  chances;  for  the 
horse,  facing  the  train  rushing  over  the  bridge,  would  turn 
suddenly  around  to  escape  danger,  and  upset  the  carriage. 
If  he  is  to  stop  at  a  place  further  oflf,  to  look  or  listen  for 
the  train,  then  such  a  precaution  would  be  useless,  for  the 
train  is  then  so  far  off  as  to  be  out  of  sight  or  hearing. 
The  sound  of  the  bell  or  the  whistle  is  only  heard  when  the 
train  is  near  a  grade  crossing,  and  it  may  well  warn  the  trav- 
eler to  stop  near  the  track  of  the  crossing,  and  be  out  of  dan- 
ger. Take  this  case  as  an  illustration.  The  plaintiff  was 
driving  in  a  deep  cut  with  high  embankments.  If,  when 
he  entered  it,  he  had  looked  or  listened,  he  could  not  have 
seen  or  heard  anything  of  the  train,  for  it  was  too  far  off. 
If  he  had  stopped  nearer  the  bridge,  he  could  not  have  seen 
the  train,  nor  could  the  trainmen  have  seen  him.  He  could 
only  expect  the  bell  to  be  rung  or  the  whistle  blown  when 
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he  was  very  near  the  bridge.  Then  the  noise  of  either 
would  only  have  increased  the  noise  of  the  train,  and  fright- 
ened the  horse  still  more,  and  his  only  safe  way  would  have 
been  to  drive  on.  The  negligence  of  the  company,  to  be 
culpable,  must  have  caused  or  contributed  to  produce  the 
injury.  When  was  there  any  such"  negligence  in  this  case? 
We  cannot  find  from  the  evidence  that  there  was  any. 

The  jury  followed  the  instructions  of  the  court,  and  ig- 
nored the  fact  that  this  was  not  a  grade  crossing  to  which 
the  statutory  regulations  applied,  and  found  negligence 
only  appropriate  to  such  a  crossing.  It  was  clearly  a  mis- 
trial, by  the  trial  of  issues  not  in  the  case.  A  railroad 
bridge  crossing  was  made  to  bear  all  the  legal  tests  of  a 
grade  crossing  that  intersects  the  highway.  I  am  unable 
to  suggest  what  regulations,  if  any,  ought  to  be  provided 
for  such  a  crossing  by  the  legislature.  It  is  so  much  like  a 
highway  near  and  parallel  to  the  railroad,  on  which  horses 
may  be  frightened  by  the  noise  and  seeing  the  train  pass 
by,  that  I  am  unable  to  suggest  any  regulations  which 
ought  not  to  apply  to  one  as  well  as  the  other.  This  plaint- 
iff knew  when  he  entered  the  deep  cut  leading  to  the  bridge 
that  he  had  a  horse  liable  to  be  frightened  and  run  away  if 
he  should  be  caught  near  or  under  the  bridge  when  the 
train  passed  over  it,  and  yet  he  drove  on,  thinking,  as  he 
said,  that  he  might  be  there  when  the  train  passed.  lie 
knew  when  he  entered  the  deep  cut  that  the  train  was  then 
too  far  away  to  be  seen  or  heard,  for  he  says  he  looked  for 
a  train  and  did  not  hear  or  see  any ;  and  yet  he  drove  on, 
more  and  more  out  of  sight  of  an  approaching  train,  and 
when  he  could  have  heard  the  bell  or  whistle  it  was  too 
late.  His  horse  had  jumped  over  the  fence  when  he  first 
saw  the  locomotive.  He  did  not  wait  or  stop  to  look  or 
listen,  but  took  his  chances  and  drove  on.  I  am  not  sure 
but  that  the  company  might  make  itself  liable  for  blowing 
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the  whistle  and  ringing  the  bell  so  near  such  a  bridge  cross- 
ing as  to  frighten  tearna  passing  under  it  on  the  highway. 
But  that  is  not  this  case. 

It  is  not  very  iniportant  to  notice  one  erroneous  word  in 
the  instructions  of  the  court,  where  the  whole  general 
charge  was  so  clearly  erroneous.  The  court  instructed  the 
jury  that  they  might  allow  a  reasonable  compensation  to 
the  plaintiff  for  the  incoiivenience  as  well  as  for  the  injury 
he  suffered.  The  court  might  as  well  have  told  the  jury  to 
make  the  plaintiff's  verdict  large  enough  to  compensate  him 
for  any  disquiet,  uneasiness,  annoyance,  or  trouble  he  suf- 
fered, for  these  are  inconveniences  according  to  Webster; 
and  they  are  not  the  subjects  of  compensation,  although 
they  might  be  of  exemplary  damages.  '  The  misuse  of  this 
word  may  have  swelled  the  damages  for  this  trifling  injury 
to  $100.     It  was,  therefore,  an  error. 

This  case  is  not  important  in  amount,  but  it  certainly  is 
important  in  the  legal  principles  involved.  Cases  like  this 
are  not  common,  and  it  is  at  least  doubtful  whether  there 
ought  to  be  any  like  it. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cau$e  remanded  for  a  new  triaL 


Evans,  Respondent,  vs.  The  Chicago,  St.  Paul,  Minneapo- 
lis &  Omaha  Railway  Company,  Appellant. 

November  30 — December  29 ^  1893, 

Railroads:  Nuisances:  Obstruction  of  street:  Action  by  private  person, 

1.  An  instrument  granting  to  a  railroad  company  the  right  to  construct, 
maintain,  and  operate  its  railroad  in  the  street  in  front  of  the 
grantor's  lot»  ''as  the  same  was  at  the  date  of  said  instrument  con- 
structed," gave  the  company  no  right  thereafter  to  destroy  the 
street  as  a  public  highway  in  front  of  said  lot 
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2.  The  construction  and  maintenance  of  a  railroad  along  a  street  in 
such  a  way  as  to  destroy  entirely  the  use  of  the  same  as  a  public 
highway,  is  not  authorized  by  statute  (R.  S.  sea  1828,  subd.  5,  and 
sec.  1836). 

8.  A  complaint  alleging  that  a  railroad  company  has  wrongfully  and 
unlawfully  used  and  occupied  the  street  opposite  plaintilTs  lot  in 
such  a  way  as  to  completely  obstruct  all  travel  with  teams  thereon 
and  to  entirely  destroy  its  use  as  a  public  highway,  aad  has  thereby 
prevented  plaintiffs  former  customers,  and  other  persons  who 
would  otherwise  have  done  business  with  him  at  his  warehouse 
and  elevator  on  said  lot,  from  having  access  to  or  egress  from  the 
same^  and  has  thereby  destroyed  plaintifiTs  business  and  the  value 
of  his  said  premises,  shows  that  plaintiff  has  suffered  such  special 
and  peculiar  damage  as  to  enable  him  to  maintain  an  action  there- 
for,  both  at  coi^mon  law  and  under  sec.  8180,  R  S. 

APPEAL  from  the  Circuit  Court  for  St.  Croix  County. 

It  is  alleged  in  the  complaint,  in  eflfect,  that  First  street 
in  Hudson  is  sixty  feet  in  width,  and  runs  north  and  south, 
and  has  existed  for  more  than  thirty  years ;  that  prior  to 
May  17, 1879,  the  Hudson  &  River  Falls  Railway  Company 
constructed,  and  was  then  operating,  two  railway  tracks 
on  the  westerly  side  of  said  street  at  the  place  in  question ; 
that  May  17,  1879,  one  Elizabeth  A.  Denniston  was  the 
owner  in  fee  simple  of  lot  1,  block  B,  Willow  River,  now  a 
part  of  said  city,  except  five  feet  off  the  south  side  thereof, 
which  lot  is  situated  on  the  west  side  of  said  street  and 
extended  to  the  center  thereof,  and  upon  which  there  was 
then  situated,  and  for  many  years  prior  thereto,  a  ware- 
house used  and  occupied  for  the  purpose  of  storing  and 
handling  grain  and  other  farm  products,  and  that  said 
premises  were  chiefly  valuable  for  such  warehouse  purposes ; 
that  May  17,  1879,  the  said  Denniston,  by  an  instrument  in 
writing,  granted  to  the  said  Hudson  &  River  Falls  Rail- 
way Company  the  right  to  construct,  maintain,  and  operate 
its  railroad  in,  upon,  over,  and  through  First  street  in  said 
Hudson,  in  front  of  all  of  said  lot  except  five  feet  off  from 
the  south  side  thereof,  at  any  and  all  points  in  said  street 
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in  front  of  said  lot  east  of  a  line  drawn  parallel  with,  and 
twelve  feet  west  of,  the  center  line  of  said  main  track  of 
the  railway  of  said  company,  as  the  same  was  at  that  time 
constructed ;  that  November  13,  1879,  the  said  Denniston, 
by  a  warranty  deed  duly  executed  and  acknowledged,  sold 
and  conveyed  to  the  plaintiff  all  her  right,  title,  and  inter- 
est in  and  to  said  lot  1,' described,  and  that  the  said  plaint- 
iff then  became,  and  ever  since  has  been,  tke  owner  in  fee 
simple  of  said  premises ;  that  in  1881  the  said  plaintiff  con- 
structed an  elevator  in  connection  with  said  warehouse, 
and  thoroughly  prepared  and  fitted  up  the  same  for  the 
business  of  handling  grain  to  be  shipped  by  railway  to  and  * 
from  said  warehouse,  as  well  as  by  other  means,  and  de- 
voted nearly  all  of  his  entire  time  to  said  business,  and 
that  said  business  so  conducted  by  him  yielded  him  a  net 
income  of  at  least  $1,500  per  annum. 

The  complaint  further  alleges  that  in  1882  the  said  com- 
pany consolidated  into  and  became  the  defendant  company, 
with  other  railroad  companies,  and  that  the  defendant  has 
since  maintained  and  operated  said  line  of  road  so  built  and 
constructed,  but  that  the  defendant  never  obt£|.ined  or  ac- 
-  quired  any  other  or  further  or  greater  right  to  maintain  its 
line  of  railroad  over,  through,  or  upon  said  First  street  or 
.said  lot  1,  than  those  acquired  from  the  Hudson  &  River 
Falls  Eailway  Company  as  aforesaid ;  that  in  December, 
1887,  the  defendant  erected  upon  said  First  street,  almost 
directly  opposite  to  the  plaintiff's  said  lot  and  warehouse,  a 
passenger  and  freight  station,  consisting  of  one  large  build- 
ing, and  so  located  that  the  most  westerly  corner  thereof 
extended  nearly  up  to  the  east  line  of  said  street,  so  that 
the  platform  of  said  station  house  extended  into  said  street 
a  distance  of  nearly  ten  feet ;  that  upon  the  erection  of  said 
station  the  defendant  caused  a  track  to  be  laid  along  the 
easterly  side  of  said  street,  and  convenient  to  said  passen- 
ger and  freight  station,  and  the  same  has  been  regularly 
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and  continuously  used  and  occupied  by  the  defendant  for 
the  loading  and  unloading  of  passengers  and  freight,  and 
as  a  part  of  the  main  track  of  the  defendant^  and  has,  ever 
since  such  erection  and  occupation  of  such  station  house, 
occupied  the  entire  width  of  said  street  at  the  point  oppo- 
site lot  1,  and  for  a  long  distance  both  north  and  south  of 
the  same,  for  the  purposes  of  its  railroad  business ;  that 
since  the  erection  of  said  depot  the  defendant  has  used  said 
street  opposite  said  lot  in  such  a  manner  as  to  entirely  de- 
stroy the  use  of  the  same  as  a  public  highway,  and  to  en- 
tirely prevent  the  use  of  the  same  for  the  purpose  of  teams 
or  business  of  any  sort  along  said  street. 

It  is  further  alleged  that  directly  south  of  said  lot  the 
defendant  has  maintained,  during  all  of  said  time  since  the 
erection  of  said  depot,  and  does  now  maintain,  a  high 
and  steep  embankment  through  and  along  the  center  of 
said  street,  many  feet  above  the  natural  surface  of  the 
same,  and  along  which  its  said  tracks  are  laid;  that  no 
crossing  is  maintained  over  or  passageway  under  said  em- 
bankment of  said  railroad  track  at  the  intersection  of  the 
cross  street  south  of  the  plaintifTs  warehouse,  and  that  by 
reason  thereof  it  has  been  practically  impossible  for  teams 
which  have  been  driven  to  said  warehouse  to  leave  the 
same  without  being  driven  for  a  great  distance  along  the 
side  of  said  railroad  tracks,  and  by  a  long  and  circuitous 
route  back  to  the  business  portion  of  the  city ;  that  since 
the  erection  of  said  station  the  said  track  nearest  to  the 
plaintifTs  warehouse  has  been  used  as  a  side  track  for 
switching  purposes  and  for  the  storing  of  cars  and  for 
standing  cars  for  the  loading  and  unloading  of  freight  and 
for  the  making  up  of  trains,  and  has  been  so  used  that 
trains  or  parts  of  trains  are  being  almost  constantly  pushed 
up  and  down  said  side  track  opposite  said  warehouse,  and 
for  a  great  portion  of  the  time  during  each  day  cars  have 
been  left  standing  upon  the  track  opposite  the  plaintifTs 
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premises,  at  the  first  crossing  north  thereof,  and  which  said 
crossing  is  the  regular  or  usual  way  ordinarily  used  by  resi- 
dents of  Hudson  and  vicinity  of  reaching  plaintiflfs  prem- 
ises, and  the  only  practicable  route  of  reaching  the  same ; 
that,  by  reason  of  such  obstructions  aforesaid,  the  approaches 
to  said  warehouse  are,  and  during  all  the  time  since  the 
erection  of  said  station  house  have  been,  for  many  hours 
each  day,  totally  obstructed,  and  egress  from  and  ingress 
to  said  warehouse  by  teams,  or  business  of  any  sort,  en- 
tirely prevented;  that  by  reason  of  such  use  of  said  side 
track,  and  the  noise,  commotion,  and  annoyance  attendant 
upon  the  use  of  said  premises  for  switching  and  yard  pur- 
poses, it  is  practically  impossible  to  drive  teams  up  to 
or  near  said  warehouse,  without  their  becoming  greatly 
frightened  and  excited,  and  in  much  danger  of  becoming 
uncontrollable,  running  away,  and  destroying  themselves 
and  other  property;  that,  by  reason  of  the  neglect  and 
failure  of  the  defendant  to  put  proper  planking  between 
and  along  said  tracks  opposite  said  warehouse,  it  is  impos- 
sible for  teams  and  wagons  to  turn  around  on  said  prem- 
ises, even  when  said  tracks  are  not  obstructed  by  cars. 

The  complaint  alleges,  further,  that  the  use  and  occupa- 
tion of  said  First  street  and  said  lot  1  by  the  defendant  in 
the  manner  aforesaid,  and  for  any  other  purpose  than  the 
running  of  its  regular  trains  over  and  upon  the  same,  was 
and  is  wrongful,  unlawful,  and  without  permission  or  au- 
thority from  the  plaintiff  or  his  grantor,  and  without  per- 
mission or  authority  from  the  city  of  Hudson;  that,  by 
reason  of  said  unlawful  and  wrongful  use  and  occupation 
of  said  First  street  opposite  lot  1,  the  business  of  the  plaint- 
iff at  said  warehouse  fell, off  and  declined,  and  soon  there- 
after was  totally  destroyed;  that  by  reason  thereof  the 
plaintiff  was  unable  to  attract  or  procure  any  business  at 
said  warehouse,  and  was  finalW  compelled  to  abandon  the 
said  business  and  said  premises  for  warehouse  and  elevator 
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purposes ;  that  the  buildings  on  said  lot  1  are  of  very  little 
value,  except  for  warehouse  and  elevator  purposes ;  and  that 
because  of  said  wrongful  use  of  said  First  street  the  rental 
value  of  the  same  has  been  totally  destroyed,  and  the  prem- 
ises have  been  rendered  almost  entirely  valueless  for  any 
purpose  whatever.  Wherefore  plaintiff  claimed  $3,000 
damages. 

From  an  order  overruling  a  general  demurrer  to  such 
complaint  the  defendant  appeals. 

Solon  L.  Perririy  for  the  appellant,  contended,  inter  aluiy 
that  if,  because  of  the  occupancy  of  the  street,  carefully 
and  properly  or  otherwise,  by  defendant,  plaintiff  has  been 
embarrassed  or  inconvenienced,  his  embarrassment  or  in- 
convenience are  the  same  in  kind  —  though  perhaps  greater 
in  degree  —  as  that  suffered  by  the  public  and  all  others 
living  upon  and  using  the  street.  Blood  v.  N.  cfe  Z.  7?. 
Corp.  2  Gray,  137;  Ileias  v.  M.  cb  L.  TT.  R.  Co.  69  Wis. 
555;  Hanlin  v.  C.  c6  N.  W.  R.  Co.  61  id.  515;  Harvard 
College  v.  Steams^  15  Gray,  1 ;  Barnum  v.  M.  T.  R.  Co.  33 
Minn.  365,  and  cases  cited;  Shero  v.  Carey,  35  id.  424; 
Swanson  v.  M.  <&  R.  R.  Boom  Co.  42  id.  535 ;  Zakkie  v. 
a,  St.  P.,  M.  i&  0.  R.  Co.  44  id.  438;  Trustees  v.  M.  cfe  Z. 
W.  R.  Co.  77  Wis.  158;  Sinnott  v.  C.  cfe  iT.  IF.  R.  Co.  81 
id.  95,  103.  The  deed  of  the  common  grantor  was  a  con- 
veyance  of  and  release  from  any  and  all  damage  to  the 
property  by  any  railroad  use  of  the  street,  and  plaintiff  is 
estopped  thereby  from  maintaining  this  action. 

For  the  respondent  there  was  a  brief  by  Ray  S.  Reida^nd 
Baker  <&  Helms^  and  oml  argument  by  Mr.  Reid. 

Cassoday,  J.  It  sufficiently  appears  from  the  foregoing 
statement  that  since  the  construction  of  the  depot  men- 
tioned the  defendant  had  used  the  street  opposite  the 
plaintiff's  lot  in  such  a  manner  as  to  completely  obstruct 
all  travel  with  teams  thereon,  and  to  entirely  destroy  the 
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use  of  the  same  as  a  public  highway,  and  thereby  prevented 
the  plaintiff's  former  castomers,  and  other  persons  who 
would  otherwise  have  done  business  with  him  at  his  ware- 
house and  elevator,  from  having  access  to  or  egress  from 
the  same,  and  that  by  such  action  the  defendant  has  de-* 
stroyed  the  plaintiffs  business  and  rendered  his  premises 
of  but  very  little  value.  If  such  obstruction  was  wrongful, 
unlawful,  and  without  permission  'or  authority  from  the 
plaintiff  or  his  grantor  or  the  city  of  Hudson,  as  alleged, 
then  it  certainly  constituted  a  public  nuisance,  and  subject 
to  be  abated  as  such.  Elliott,  Eoads  &  S.  477  et  seq.  But, 
to  entitle  a  private  party  to  maintain  an  action  for  such 
public  nuisance  at  common  law,  it  must  appear  that  he  has 
suffered  some  special  or  peculiar  damage,  differing,  not 
merely  in  degree,  but  in  kind,  from  that  which  is  deemed 
common  to  all.  Carpenter  v,  Mann^  17  Wis.  153 ;  Zettd  v. 
'West  Bend,  79  Wis.  316;  ffay  v.  Weber,  79  Wis.  591.  But 
here  the  complaint  alleges  such  special  and  peculiar  dam- 
age, and  hence  states  a  good  cause  of  action  at  common 
law.  Walker  v.  Shepardson,  2  Wis.  384 ;  Enos  v.  Hamilton, 
27  Wis.  256;  Pettihone  v.  Eamilto7i,  40  Wis.  402;  Buitows 
V,  Pixley,  1  Root,  362,  1  Am.  Dec.  56;  Stetson  v,  Faanon, 
19  Pick.  147,  31  Am.  Dec.  123;  Ivesonv.  Moore,  1  Ld.  Eavm. 
486;  Wilkes  v.  Hung&rfm^d  Market  Co.  2  Bing.  N.  C.  281; 
Ooldtlwrpe  v.  Ha/rdman,  13  Mees.  &  W.  377;  16  Am.  & 
Eng.  Ency.  of  Law,  971  et  seq.  Such  right  of  action  at  com- 
mon law  has  not  been  taken  away  by  the  English  statutes. 
Beckett  v.  Midland.  B.  Co.  L.  R  3  C.  P.  82;  McCarthy  v. 
Metropolitan  Board,  L.  R  8  C.  P.  191,  aflBrmed  L.  R.  7 
H.  L.  243;  Frits  v.  Hdbson,  14  Ch.  Div.  542;  Truman  v. 
L.,  B.  (6  S.  C  R.  Co.  29  Ch.  Div.  89;  Caledonian  R.  Co. 
V.  Walker^s  Trustees,  7  App.  Cas.  259 ;  Eapier  v.  London  T. 
Co.  [1893]  2  Ch.  588.  Some  of  these  cases  are  quite  analo- 
gous to  the  case  at  bar.  Thus  in  FHtz  v.  Hohson,  14  Ch. 
Div.  542,  it  was  expressly  held  that,  "  when  the  private 
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right  of  the  owner  of  a  house  adjoining  a  highway  to  ac- 
cess from  his  house  to  the  highway  is  interfered  with  by 
an  unreasonable  use  of  the  highway,  he  is  entitled  to  re- 
cover damages  from  the  wrongdoer,  in  respect  of  loss  of 
.custom  in  the  business  which  he  carries  on  in  his  house." 
Our  statute  is  confirmatory  of  the  common  law,  and  de- 
clares, in  effect,  that  the  circuit  courts  shall  have  jurisdic- 
tion of  actions  to  recover  damages  for  and  to  abate  a  public 
nuisance  from  which  any  person  suffers  a  private  or  special 
injury  peculiar  to  himself,  so  far  as  necessary  to  protecf 
the  rights  of  such  person,  and  to  grant  injunctions  to  pre- 
vent the  same.    R.  S.  sec.  3180. 

According  to  the  complaint,  the  defendant  has  had  no 
authority,  as  against  the  plaintiff,  to  obstruct  the  street  in 
front  of  his  premises,  except  under  and  by  virtue  of  the  in- 
strument in  writing  whereby  there  was  granted  to  the  de- 
fendant's predecessor  "the  right  to  construct,  maintain, 
and  operate  its  railroad  "  in  the  street, "  in  front  of  said  lot, 
.  •  .  as  the  same  was  at  the  dOfte  of  said  instrument  con- 
structed.^^ Of  course,  this  grant  gave  to  the  defendant's 
predecessor,  and  so  to  the  defendant,  all  the  rights  which 
are  thereby  necessarily  implied.  But  manifestly  it  gave  to 
neither  the  right  to  destroy  the  street  as  a  public  highway 
in  front  of  the  plaintiff's  lot.  The  statutes  only  authorized 
such  construction  and  maintenance  of  such  railroad  in  the 
street  on  condition  that  the  company  should  restore  the  high- 
way "  to  its  former  state,  or  to  such  condition  as  that  its  use- 
fulness "  should  "  not  be  materially  impaired,  and  thereafter 
maintain  the  same  in  such  condition  against  any  effects  in 
any  manner  produced  by  such  railroad."  R.  S.  sec.  1828, 
subd.  5,  and  sec.  1836.  It  has  repeatedly  been  held  that 
such  duty  is  enforceable  by  the  courts.  Jam^town  v.  CI,  B. 
cfe  J\r.  B.  Co.  69  Wis.  648;  Oshkosh  v.  M.  <&  Z.  W.  R.  Co. 
74  Wis.  534;  State  ex  rd.  Orady  v.  C,  M.  &  N.  R.  Co.  79 
Wis.  259.    Thus,  it  appears  that  the  obstruction  and  inter- 
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ference  with  the  street  complained  of,  were  not  authorized 
by  statute.  The  case,  therefore,  is  clearly  distinguishable 
from  that  class  of  cases  where  the  incidental  injury  com- 
plained of  is  the  necessary  result  of  an  authorized  taking 
of  land  and  the  proper  and  authorized  use  of  the  same. 

"  A  railroad  company  cannot  monopolize  a  street,  in 
derogation  of  the  public  and  private  use  to  which  it  has 
been  applied."  Janeaville  v.  M.  c6  M.  R.  Co.  7  Wis.  484. 
In  Farrand  v.  C.  &  N.  W.  R.  Co.  21  Wis.  439,  Dixon,  C.  J., 
said :  "  The  company  has  no  rigbt  to  appropriate  the  whole 
or  any  part  of  the  street  to  its  own  exclusive  use,  as  for 
side  tracks,  switches,  engine  houses,  depot  buildings,  and 
the  like,  and  so  destroy  the  public  right  of  way."  In  Penn. 
R.  Co.  V.  Angel,  41  N.  J.  Eq.  316,  it  was  held  that  "a  rail- 
road company  using,  for  the  purposes  of  a  terminal  yard,  a 
portion  of  a  street  over  which  it  has  only  a  right  of  way, 
is  responsible  for  any  nuisance,  public  or  private,  thereby 
created."  The  same  rule  was  applied  in  the  same  state, 
where,  as  here,  the  railway  company  acquired  the  right  to 
lay  its  track  in  a  public  street  by  grant.  Thompson  v.  Penn. 
R.  Co.  45  N.  J.  Eq.  870.  In  Baltimore  cfe  P.  R.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  329,  Mr.  Justice  Field,  speaking 
for  the  court,  said :  "  The  engine  house  and  repair  shop  of 
the  railroad  company,  as  they  were  used,  rendered  it  im- 
possible for  the  plaintiff  to  occupy  its  building  with  any 
comfort  as  a  place  of  public  worship.  .  .  .  Plainly, 
the  engine  house  and  repair  shop,  as  they  were  used  by  the 
railroad  company,  were  a  nuisance  in  every  sense  of  the 
term.  .  .  .  For  such  annoyance  and  discomfort  the 
courts  of  law  will  afford  redress  by  giving  damages  against 
the  wrongdoer,  and  when  the  cause  of  the  annoyance  and 
discomfort  are  continuous  courts  of  equity  will  interfere 
and  restrain  the  nuisance."  8.  C.  137  U.  S.  568.  See,  also, 
New  York  El.  R.  Co.  t?.  Fifth  Nat.  Bank,  135  U.  S.  432. 
In  Truman  v.  Z.,  B.  <6  S.  C.  R.  Co.  29  Ch.  Div.  89,  the 
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railway  company,  under  the  authority  of  an  act  of  Parlia- 
ment, purchased  a  piece  of  land  adjoining  one  of  its  stations, 
and  used  it  as  a  cattle  dock ;  and  yet  it  was  held  that  the 
act  gave  the  company  no  authority  to  create  a  nuisance  to 
occupiers  of  houses  near  the  cattle  dock  by  herding  cattle 
therein.  So,  in  Rapier  v.  London  T.  Co.  [1893]  2  Ch.  588,  it 
was  "held  that,  although  horses  were  necessary  for  the 
working  of  the  tramwaj's,  the  company  were  not  justified 
by  their  statutory  powers  in  using  the  stables  so  as  to  be  a 
nuisance  to  their  neighbors,  and  that  it  was  no  sufiQcient 
defense  to  say  that  they  had  taken  all  reasonable  care  to 
prevent  it." 

The  obstruction  of  the  passage  to  and  egress  from  the 
warehouse  and  elevator  in  question  by  means  of  a  perma- 
nent embankment,  the  storing  of  cars,  and  other  mere 
depot  uses,  is  not  only  in  contravention  of  the  express 
terms  of  the  grant,  but  also  of  the  mandate  of  the  statute 
cited.  Upon  authority  and  reason,  we  must  hold  that  the 
complaint  states  a  good  cause  of  action. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


BouBGEois,  Respondent,  vs.  Northwestern  National  In- 
surance Company,  Appellant. 

DecentJber  1  —  December  S9, 189S. 

Insurance  against  fire:  Standard  policy:  Waiver  of  conditions. 

Ch.  195,  Laws  of  1891,  provides  for  a  "Wisconsin  Standard  Policy,"  to 
which  all  fire  insurance  policies  issued  in  this  state  shall  conform, 
and  that  other  conditions  may  be  written  upon  or  attached  to  a 
policy,  but  that  they  '*  shall  in  no  case  be  inconsistent  with  or  a 
waiver  of  any  of  the  provisions  or  conditions  of  the  standard 
policy."  Held,  that  since  the  enactment  of  this  law  a  local  agent 
cannot,  either  in  writing  or  by  parol,  at  the  time  the  insurance  is 
effected,  change  or  waive  the  provision  of  the  standard  policy  pro- 
hibiting future  additional  insurance 
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APPEAL  from  the  Circuit  Court  iovFond  du  Lac  County. 

Action  upon  an  insurance  policy  of  $2,000  upon  plaintiffs 
dwelling  house  and  furniture  therein.  The  policy  was 
issued  December  16,  1891,  upon  an  application  dated  De- 
cember 14, 1891,  and  was  what  is  known  as  the  "  Wisconsin 
Standard  Policy,"  prepared  by  the  state  insurance  commis- 
sioner under  ch.  195,  Laws  of  1891.  It  contained  the  fol- 
lowing condition :  "  This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  thereon  or  added  thereto, 
shall  be  void  if  the  insured  now  has,  or  shall  hereafter  make 
or  procure,  any  other  contract  of  insurance,  whether  valid 
or  not,  on  property  covered  in  whole  or  in  part  by  this 
policy." 

In  January,  1892,  the  insured  effected  $2,000  additional 
insurance  upon  the  same  property  in  another  company. 
The  insured  property  was  totally  destroyed  by  fire,  Febru- 
ary 8,  1892.  Upon  the  trial  a  special  verdict  was  had,  and 
the  jury  found  in  response  to  an  appropriate  question  that 
the  defendant's  local  agent  was  informed,  at  the  time  the 
application  for  the  insurance  in  question  was  made,  that 
the  plaintiff  would  take  out  $2,000  additional  insurance 
upon  the  house,  and  that  he  consented  thereto.  This  con- 
sent was  by  parol,  and  was  the  only  consent  proven  or  re- 
lied on  by  the  plaintiff.  The  defendant  appeals  from 
judgment  for  the  plaintiff  on  the  verdict. 

For  the  appellant  there  was  a  brief  by  WinJder^  Fkmdera^ 
Smithy  Bottum  dk  Vilas^  and  oral  argument  by  E,  P.  Vilas. 
Maurice  McKenna,  for  the  respondent. 

WiNSLOw,  J.  Although  other  questions  are  presented 
by  the  record,  the  single  question  indicated  in  the  fore- 
going statement  of  facts  is  all  that  we  find  it  necessary  to 
consider.  That  question  is  whether  the  local  agent,  at  the 
time  the  application  for  insurance  is  made,  may  effectually 
waive  by  parol  the  clause  prohibiting  future  additional  in- 
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surance,  the  policy  containing  such  clause  being  afterwards 
accepted  and  held  by  the  insured. 

There  are  numerous  cases  in  this  court  holding  that  the 
local  agent  has  implied  authority,  while  making  the  con- 
tract of  insurance,  to  waive  stipulations  or  conditions  in- 
consistent with  facts  then  existing;  at  least,  that  he  had 
such  power  prior  to  the  passage  of  ch.  195,  Laws  of  1891. 
It  has  also  been  intimated  that  such  a  waiver  might  be 
made  as  to  conditions  prohibiting  future  acts  or  defaults. 
Schomer  v.  HeJcla  Ins.  Co.  50'  Wis.  575,  580;  Hankins  v. 
liockford  Ins.  Co.  70  Wis.  1,  5.  One  serious  objection  to 
holding  such  an  attempted  waiver  eflFectual  as  to  future 
conduct  is  well  stated  in  the  opinion  in  the  Scliomer  Case^ 
as  follows:  "Where  the  policy  itself,  as  in  the  case  before 
us,  only  permits  other  insurance  to  a  given  amount,  all 
negotiations  of  the  parties  upon  that  subject  must  be 
deemed  to  be  merged  in  the  written  contract."  However, 
the  question  whether  such  a  waiver  of  conditions  as  to 
future  conduct  could  be  effectual  was  not  presented  either 
in  the  Schomer  Case  or  in  the  Hankins  Case^  and  cannot 
therefore  be  said  to  have  been  decided.  It  may  be  said, 
and  with  some  force,  that  in  the  case  of  Stanhilher  v.  Mut- 
ual M.  Lis.  Co.  76  Wis.  292,  a  waiver  by  the  local  agent  of 
a  condition  as  to  future  conduct  was  held  effectual,  but 
there  were  other  facts  present  in  that  case,  and  we  do  not 
regard  it  as  an  adjudication  in  the  aflBrmative  of  the  propo- 
sition now  before  us.  The  question,  therefore,  must  be 
considered  as  still  open.  Iti  the  absence  of  legislative  ac- 
tion on  the  subject,  it  would  certainly  be  a  most  interest- 
ing question,  and  one  not  free  from  doubt.  The  objection 
to  an  affirmative  answer,  suggested  in  the  Scliomer  Case^  is 
certainly  a  cogent  one.  Ph<Bnix  Ins.  Co.  v.  Maxson^  42  111. 
App.  164. 

However,  there  has  been  legislative  action  which,  in  our 
judgment,  has  an  important  bearing  on  the  question,  and 
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which  must  be  considered.  In  1891  an  act  was  passed  by 
our  legislature  providing  for  an  uniform  policy  of  insurance 
to  be  used  in  this  state,  known  as  the  "Standard  Insurance 
Policy."  Ch.  195,  Laws  of  1891.  This  act  went  into  effect 
September  1,  1,891.  The  policy  in  suit  here  was  the  stand- 
ard policy  provided  for  by  that  act,  was  issued  December  IG, 
1891,  and  consequently  must  bo  governed  by  the  provisions 
of  that  act.  The  act  itself  provides  substantially  as  follows : 
(1)  That  the  insurance  commissioner  shall  prepare,  with  the 
assistance  of  the  attorney  general,  a  printed  form  in  blank 
of  a  policy  of  insurance  to  be  known  as  the  "  Wisconsin 
Standard  Policy,"  and  send  a  copy  to  each  company  doing 
a  fire  insurance  business  in  this  state.  (2)  That  after  Sep- 
tember 1,  1891,  no  insurance  company  shall  issue  any  form 
of  policy  on  property  in  this  state  except  such  as  conforms 
in  all  particulars  to  the  standard  policy,  and  no  other  con- 
ditions or  agreements  shall  be  indorsed  thereon  or  made 
part  thereof,  except  (a)  the  name  of  the  company,  location, 
amount  of  stock,  and  sundry  other  matters  not  necessary  to 
be  here  stated ;  (b)  "  printed  or  written  forms  of  description 
and  specification  or  schedules  of  the  property  covered  by 
any  particular  policy,  and  any  other  matter  necessary  to> 
clearly  express  all  the  facts  and  conditions  of  insurance  on 
any  particular  risk  (which  facts  or  conditions  shall  in  no 
case  be  inconsistent  with  or  a  waiver  of  any  of  the  provisions 
or  oo7iditions  of  the  standard  poUoy  herein  pi^ovided  for)  may 
be  written  upon  or  attached  or  appended  to  any  policy  on 
property  in  this  state."  It  is  unnecessary  to  state  here  any 
further  provisions  of  the  act. 

This  act  is  broad  and  sweeping  in  its  terms  and  scope. 
It  aims  to  bring  order  out  of  chaos.  Prior  to  its  passage 
there  were  as  many  different  contracts  of  insurance  as  there 
were  companies.  The  variations  and  differences  between 
the  conditions  of  the  policies  issued  by  the  various  insur- 
ance cotppanies  were  almost  infinite  in  number;  new  clauses 
Vol.  86—39 
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and  conditions  were  being  constantly  iaserted,  generally 
ingeniously  worded  and  obscurely  printed;  and,  singularly 
enough,  these  new  conditions  were  always  in  the  Interest 
of  the  insurer,  and  not  of  the  insured.  To  meet  this  con- 
dition, the  act  under  consideration  was  passed.  That  it  is 
a  long  step  in  the  right  direction  cannot  be  doubted. 
Under  it  there  can  be  practically  but  one  form  of  policy. 
When  .a  man  contracts  for  insurance,  he  knows  that  he  is 
contracting  for  a  standard  policy  and  for  nothing  else,  and 
he  knows  that  he  will  get  that  and  nothing  else.  As  the 
law  becomes  better  known,  and  the  terms  of  the  standard 
policy  better  understood,  it  is  manifest  that  it  will  be  more 
valuable  to  the  business  world. 

Thus  much  as  to  the  purpose  and  probable  effects  of  this 
law  is  apparent  to  the  most  su|)erficial  observer.  More 
critical  examination  reveals  the  undoubted  fact  that  the 
law  was  not  passed  solely  for  the  protection  of  the  insured. 
It  provides,  in  clear  and  distinct  terms,  that  other  condi- 
tfbns  may  be  printed  or  written  upon  or  attached  to  the 
policy,  but  that  they  shall  not  he  inconsistent  with  nor  a 
waiver  of  any  of  the  provisions  or  conditions  of  the  standard 
policy.  In  thus  providing  that  other  conditions  may  be 
incorporated  in  the  policy  by  writing  or  printing,  other 
methods  are  plainly  excluded  under  familiar  legal  princi- 
ples. The  intent  plainly  was  and  \s  that,  so  far  as  the  con- 
ditions and  provisions  of  the  standard  policy  go,  they  shall 
govern,  and  that  they  shall  not  be  omitted,  changed,  or 
waived  in  any  manner.  Other  provisions  not  conflicting 
with  them  may  be  added  in  writing  or  printing,  but  the 
conditions  of  the  standard  policy  itself  must  remain  unim- 
paired. 

The  condition  here  broken  was  one  of  the  conditions  of 
the  standard  policy.  It  is  claimed  that  it  was  waived,  not 
in  printing  or  writing,  but  by  mere  word  of  mouth.  Can 
this  be  successfully  maintained?    If  so^  then  this  part  of 
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the  law  is  at  once  emasculated.  If  this  be  so,  then  the 
agent  may  do  by  the  merest  casual  word  of  mouth  that 
which  neither  he  nor  the  company  qould  dp  by  the  most 
formal  written  stipulations  under  seal.  Such  a  result  can- 
not be  tolerated.  The  law  could  be  scarcely  more  explicit  in 
its  terms  than  it  is.  To  our  minds,  it  is  clear  that,  since 
the  enactment  of  this  law  at  least,  the  local  agent  cannot, 
either  in  writing  or  by  parol,  at  the  time  the  insurance  is 
effected,  change  or  waive  that  provision  of  the  standard 
policy  prohibiting  future  additional  insurance.  We  are  not 
to  be  understood  as  deciding  anything  further  in  this  case. 
This  is  the  sole  point  involved  in  the  decision,  and  conse- 
quently the  sole  point  decided. 

The  law  in  question  is  substantially  a  copy  of  chapter  488 
of  the  laws  of  the  state  of  New  York  for  the  year  1886. 
We  are  referred  to  the  case  of  Qninl^n  v.  Providence  W. 
Ins.  Co.  133  N.  T.  366,  decided  in  1892,  where  the  court  of 
appeals  discuss  the  effect  of  that  law,  and  say :  "  Now,  as 
heretofore,  it  is  competent  for  the  parties  to  a  contract  of 
insurance,  by  agreement  in  writing  or  by  parol,  to  modify 
the  contract  after  the  policy  has  been  isstiedy  or  to  waive 
conditions  or  forfeitures."  This  may  well  be  so.  Such  a. 
doctrine  does  not  in  the  least  militate  against  the  position 
taken  in  the  present  case,  and,  as  no  such  question  is  pre- 
sented here,  we  express  no  opinion  upon  it. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
for  a  new  trial 
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Toe  Garden  Cmr  Banking  &  Trust  Company,  Appellant, 

vs.  Geilfuss,  Assignee,  Respondent. 
AscHERMANN  (MILWAUKEE  CouNTT,  Respondent)  vs.  Com- 
MBRoiAL  Bank  of  Milwaukee  (Geilfuss,  Receiver,  Ap- 
pellant). 

December  1  —  December  29, 1S9S. 

Voluntary  assignment:  Banking  corporation:  Subsequent  appointment 
of  receiver:  Distribution  of  proceeds. 

h  A  banking  corporation,  created  and  existing  under  the  general  bank- 
iDg  law  of  this  state,  may  make  a  valid  assignment  of  all  its  prop- 
erty for  the  benefit  of  its  creditors. 

Sl  Where  a  banking  corporation  has  made  a  valid  assignment  of  all  its 
property  for  the  benefit  of  creditors,  such  property  cannot  be  se- 
questered and  a  receiver  thereof  appointed,  under  sees.  8216,  8217. 
Bp  &  B.  Ann.  Stats.,  so  as  to  supersede  the  assignment  and  change 
the  rule  for  the  distribution  of  the  proceeds  of  the  property  among 
creditors. 

APPEALS  from  the  Circuit  Court  for  MilwauJceeCouuij. 

The  orders  appealed  from  in  these  cases  relate  substan- 
tially to  the  same  subject  matter.  The  Commercial  Bank 
of  Milwaukee,  organized  under  the  general  banking  law  of 
the  state,  and  having  its  office  and  place  of  business  at  Mil- 
waukee, Wis.,  on  the  2l8t  day  of  July,  1893,  made  An  assign- 
ment to  A.  B.  GeUfusSy  pursuant  to  the  statute  in  such 
case  made  and  provided,  for  the  benefit  of  all  its  creditors, 
its  liabilities,  exclusive  of  interest,  being  about  $1,183,999.37, 
aticj  its  assets  about  $1,480,220.68;  and  as  such  assignee  ho 
Xook  possession  of  said  assets  and  proceeded  in  the  execu- 
i  ion  of  his  trust.  The  bank  was  indebted  at  the  time  to 
Milwaukee  County  in  the  sum  of  $317,484.33,  but  no  claim 
therefor  has  as  yet  been  filed  in  the  matter  of  said  assign- 
tnent. 

On  the  5th  of  August,  1893,  Edward  Aschermann  recov- 
ered a  judgment  against  the  bank  in  the  circuit  court  for 
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Milwaukee  Cotmty  for  $436.67,  and  execution  was  issued 
thereon  to  the  sheriff  of  Milwaukee  county,  and  thereafter 
returned  wholly  unsatisfied.  On  the  8th  day  of  August, 
1893,  said  Edward  Aschermann  duly  filed  in  the  circuit  court, 
against  said  corporation,  a  petition  under  sec.  3216,  S.  &  B. 
Ann.  Stats.,  praying  that  the  court  might  sequestrate  the 
stock,  property,  things  in  action,  and  effects  of  such  cor- 
poration, and  appoint  a  receiver  thereof,  with  a  view  to 
winding  up  and  settling  its  affairs.  An  order  was  made  by 
the  circuit  court  thereon,  sequestrating  the  stock,  property, 
effects,  and  things  in  action  of  said  Commercial  Bank,  and 
appointing  A.  B.  Geilfuss  receiver  of  the  sanae,  who  at 
once  qualified  as  required  by  law.  Milwaukee  County  filed 
in  said  suit  its  claim  against  said  bank,  and  by  its  petition 
alleged  that  said  GeUfues^  as  such  receiver,  had  cash  on 
hand  in  the  sum  of  $125,000,  and  prayed  that  the  county 
be  declared  a  preferred  creditor  of  said  bank  under  sec. 
3245,  S.  &  B.  Ann.  Stats.,  and  be  first  paid  by  said  receiver 
accordingly. 

On  the  29th  of  September,  1893,  Geilf  ues^  as  assignee, 
filed  in  the  circuit  court  his  account  and  report  ki  the  mat- 
ter of  the  said  assignment,  substantially  as  required  by 
sec.  1701,  S.  &  B.  Ann.  Stats.,  but  alleged  that  no  dividend 
had  been  paid,  and  that  the  report  was  made  for  the  pur- 
pose of  having  it  determined  whether  the  estate  was  to  be 
administered  by  him  as  receiver  and  distributed  that  way, 
or  as  assignee,  and  set  forth  the  proceedings  which  had  re- 
sulted in  his  appointment  as  receiver  in  the  case  of  Ascher- 
mann against  the  Commercial  Bank.  He  asked  that  a  final 
settlement  of  the  account  be  had  upon  notice,  and  that  he 
be  discharged  as  such  assignee.  Said  matter  came  on  to 
be  heard  before  the  court  upon  notice,  and  the  appellants, 
the  Garden  City  Banking  <J6  TruM  Company^  the  ITat/- 
watosa  Stone  Company^  Story  Broe.y  and  Alice  C  Booree  and 
others,  creditors  of  said  bank,  objected  thereto  that  the  as- 
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signee  bad  not  administered  his  trust,  and  that  bis  subse- 
quent appointment  as  receiver  furnished  no  ground  for  his 
discharge.  The  court  confirmed  the  report  and  account  of 
the  assignee,  and,  finding  his  petition  true  and  that  he  had 
been  appointed  receiver  as  stated,  held  that  his  said  appoint- 
ment superseded  the  prior  assignment,  although  it  was 
otherwise  a  valid  assignment,  and  on  October  31,  1893, 
ordered  that  said  A.  B.  Geilfvs%^  as  assignee,  be  discharged 
from  all  further  duty  or  liability  as  such,  and  that  all  the 
assets  which  he  then  held  as  assignee  be  turned  over,  ac- 
counted for,  and  held  by  him  as  receiver,  and  that  from 
that  time  forth  he  should  hold  and  administer  the  assets 
and  property  of  said  Commercial  Bank  as  receiver,  and  not 
as  assignee. .  The  Garden  Gity  Banking  cfe  Trust  Company^ 
the  Wauwataaa  Stone  Company^  Story  Broe.y  and  Alice  C, 
Boorse  appealed  therefrom. 

The  petition  of  A.  B.  GeHfusSy  as  receiver  in  the  case  of 
Aschermann  against  the  bank,  came  on  to  be  heard,  and 
the  previous  assignment  of  the  bank  to  said  Geilfusa^  and 
the  proceedings  that  had  been  had  thereon,  were  set  up  in 
opposition;  and  he  prayed  that  the  question  whether  he 
had  any  funds  in  his  bands  as  such  receiver  should  be  first 
determined  upon  notice  to  parties  interested,  and  that  in 
that  case  the  question  of  the  priority  of  the  claim  of  the 
county  be  determine^l  before  any  dividend  should  be  paid. 
The  court  found  the  claim  of  the  county  to  be  as  above 
stated,  and  that  Geilfusa^  as  receiver,  held  the  stock,  prop- 
erty, things  in  action,  and  effects  of  the  bank,  and  had  on 
hand  thereof,  in  cash,  the  amount  of  $150,000  or  more; 
and  made  an  order,  dated  November  1,  1893,  that  the 
county  of  Milwaukee  be  adjudged  and  declared  to  be  a 
preferred  creditor  of  said  defendant  corporation,  and  that 
said  receiver  pay  said  county,  out  of  the  funds  then  in  his 
hands,  the  sum  of  $50,000  on  account  of  said  preferred 
claim,  within  three  days  after  the  service  of  the  order. 
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Upon  leave  given,  Geilfuss^  as  receiver,  appealed  from  said 
order. 

For  the  appellant  Tlie  Garden  City  Banking  <&  Trust 
Company  there  was  a  brief  by  Van  Dyhe  <&  Van  Dyke^  and 
oral  argument  by  G,  D.  Van  Dyke,  They  argued  that  a 
valid  assignment  made  by  a  corporation  of  this  state  is  not 
superseded  by  the  subsequent  appointment  of  a  receiver 
under  sec.  3216,  R.  S.  That  a  corporation  may  make  an 
assignment,  see  Burrill,  Ass.  (5th  ed.),  sec.  64;  Powers  v. 
C.  ff.  Hamilton  Paper  Co.  60  Wis.  23;  Conlee  Z.  Co.  v. 
Ripon  L.  Co.  66  id.  481 ;  T.  T,  Ilaydock  Carriage  Co.  v. 
Pier  J  74  id.  582.  Nothing  in  ch.  80,  R.  S.,  nor  in  sees.  3216 
et  aeq.y  denies  or  is  inconsistent  with  that  right.  On  the 
contrary  it  seems  to  be  expressly  saved  by  sec.  3250,  which 
provides  that  nothing  in  that  chapter  "shall  be  deemed  to 
repeal  any  other  remedies  given  by  these  statutes  to  or 
against  corporations,"  etc.  'Conceding  that  a  corporation 
had,  independent  of  statute,  the  right  to  make  an  assign- 
ment, still  the  exercise  of  that  right  has  been  so  regulated 
by  statutes  as  virtually  to  make  it  the  exercise  of  a  new 
statutory  right.  The  statute,  differing  from  the  common 
law,  places  the  property  in  cvstodia  legis,  and  the  assignee 
is  treated  as  an  oflBcer  of  the  court.  R  S.  sec.  1693 ;  Ham- 
ilton- Brown  S.  Co.  v.  Mercer^  84  Iowa,  537;  1  Am.  &  Eng. 
Ency.  of  Law,  872  and  note;  LitUejohn  v.  Turnery  73  Wis. 
113,  123;  Hamilton- Brown  S.  Co.  v.  AdarriSy  5  Wash.  333; 
Hyde  V.  WeitzneTy  45  Minn.  85.  Since  the  decision  in 
Pcmers  v.  C.  H.  Hamilton  Papet  Co.  60  Wis.  23,  28,  the 
statutes  have  conferred  upon  the  assignee  the  powers  then 
lacking,  and  he  now  has  all  the  powers  possessed  by  a  re- 
ceiver. Independently  of  any  saving  clause  in  the  statute, 
the  appointment  of  a  receiver  should  not  supersede  an  as- 
signee who  is  virtually  a  receiver  himself.  Sees.  3216  et 
mq.  were  taken  from  ch.  114,  R  S.  1849,  and  were  there 
taken  verbatim  from  ch.  118,  R  8.  of  Mich.  1846.    In  the 
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Michigan  Revision  of  1846  these  provisions  are  a  compila- 
tion of  session  laws  of  1837  and  1839,  which  were  construed 
in  'Town  v.  Bank  of  River  Raisin^  2  Doug.  (Mich.),  530. 
See,  also,  Covert  v.  Rogers^  38  Mich.  363-5 ;  Bank  of  Mon- 
treal V.  Potts  S.  dh  L.  Co.  90  id.  345.  A  general  assignment 
vests  the  title  to  the  whole  of  the  property  in  the  assignee. 
1  Am.  &  Eng.  Ency.  of  Law,  852.  And  the  subsequent  ap- 
pointment of  the  receiver  does  not  ipso  facto  divest  such 
title,  even  when  the  assignment  is  fraudulent.  Olenny  v. 
Langdon,  98  U.  S.  20;  Olneyv.  Tanner,  10  Fed.  Rep.  101. 

C  A.  Koeffler,  Jr.,  for  the  appellants  Wauwatosa  Stone 
Company,  Story  Bros.,  and  Alice  C  Boorse. 

For  the  respondent  Geilf  ass,  as  assignee,  there  was  a 
brief  by  W.  H.  Timlin,  and  oral  argument  by  Mr.  Timlin, 
Leopold  Hamm^l,  and  «/.  G.  Flanders. 

W.  H.  Timlin,  for  the  appellant  Geilf uss,  as  receiver. 

Leopold  Hammel,  District  Attorney,  and  James  G.  Flan- 
ders,  of  counsel,  for  the  respondent  Milwaukee  County. 

PiNNEY,  J.  1.  The  right  of  a  banking  corporation,  created 
and  existing  under  the  general  banking  law  of  the  state,  to 
make  a  valid  assignment  of  all  its  property  and  assets  for 
the  payment  of  its  debts  in  the  manner  and  form  and  to 
the  effect  prescribed  by  the  statute,  was  very  properly  con- 
ceded by  counsel  who  argued  in  support  of  the  orders 
appealed  from.  Like  trading,  manufacturing,  and  other 
business  corporations,  the  Commercial  Bank  had  an  absolute 
right  of  disposition  of  its  property  and  assets,  as  full  and 
ample  as  a  natural  person,  unless  restrained,  expressly  or 
by  implication,  by  the  general  banking  law  or  some  other 
statute  of  the  state.  We  have  not  b^en  referred  to,  and 
do  not  know  of,  any  limitation  on  the  powers  of  banking 
or  other  corporations  in  this  respect ;  and  as  the  right  of 
private  corporations  in  general  to  make  such  assignments 
has  been  so  universally  recognized  and  supported  in  this 
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and  other  states,  in  view  of  the  great  increase  of  such  cor- 
porations of  late  and  the  great  proportion  of  the  business 
of  the  country  conducted  by  them,  the  question  of  the 
right  of  a  banking  or  other  private  corporation  to  make 
such  an  assignment,  if  not  expressly  or  impliedly  forbidden 
by  its  charter  or  other  positive  law,  must  be  regarded  as 
clear  and  undoubted  as  that  of  a  natural  person.  The  duty 
of  a  banking  or  other  corporation  to  devote  all  of  its  prop- 
erty to  the  payment  of  its  debts  stands  upon  the  same 
gj-ound  and  does  riot  differ  from  that  of  a  natural  person, 
and,  in  the  absence  of  any  restriction,  is  one  of  the  implied 
powers  of  the  corporation. 

2.  It  is  not  contended  that  the  assignment  in  question  is 
subject  to  any  legal  infirmity  or  taint  of  fraud,  but  the  en- 
tire controversy  grows  out  of  the  claim  that  the  proceed- 
ings instituted  in  the  case  of  Aschermann  against  the  bank, 
several  d^ays  after  the  assignment  was  perfected,  in  which 
the  stock,  property,  things  in  action,  and  effects  of  the  bank 
were  sequestered,  as  it  is  claimed,  and  GeUfiiss  {sLlresidy  the 
assignee  of  the  bank  under  its  assignment)  was  appointed 
receiver  of  the  same,  operated  to  supersede  and  vacate  the 
assignment  and  impose  upon  the  property  and  assets  of  the 
bank  a  different  rule  of  distribution  from  the  one  prescribed 
by  the  assignment,  so  as  to  entitle  Milwaukee  County  to  a 
preference  of  payment  under  the  statute  (S.  &  B.  Ann.  Stats, 
sees.  3217,  3245)  relating  to  proceedings  against  corpora- 
tions. 

By  the  statute  (S.  &  B.  Ann.  Stats,  sec.  1693^)  it  is  pro- 
vided that  all  preferences  in  assignments  for  the  benefit 
of  one  creditor  over  another,  "except  for  the  wages  of 
laborers,  servants  and  employees  earned  within  six  months 
prior  thereto,  shall  be  void ; "  and,  by  sec.  1693^,  that  "  the 
claims  of  all  servants,  clerks,  or  laborers  for  personal  service 
or  wages  owing  from  the  assignor  for  services  or  labor  per- 
formed for  the  three  months  preceding  such  assignment, 
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shall  be  preferred  over  the  claims  of  all  other  creditors,  and 
shall  be  paid  first  by  the  assignee,  after  the  payment  of 
costs,  debts  due  the  United  States  or  the  state  of  Wisconsin, 
aU  toQsea  and  assessments  levied  and  unpaid,  expenses  of  the 
assignment  and  executing  the  trust."  It  is  plain  that,  had 
the  instruipent  of  assignment  directed  a  preference  of  pay- 
ment of  the  debt  of  the  bank  to  Milwaukee  County  over  its 
general  creditors,  the  assignment  would  have  been  abso- 
lutely void,  and  it  is  very  certain  that  in  the  absence  of  such 
provision  any  such  preference  of  payment  allowed  by  the 
assignee  would  be  a  palpable  abuse  of  his  trust  and  a  con- 
version of  trust  funds  for  which  his  bondsmen  would  be 
liable.  Considerations  of  public  policy  and  the  inconven- 
ience which  may  flow  from  this  conclusion  cannot  be  al- 
lowed to  prevail  against  the  plain  and  positive  language  of 
the  statute.  We  cannot  look  elsewhere  for  a  declaration 
of  the  public  policy  of  the  state;  and  the  language  of  the 
statute,  allowing  preferences  in  certain  cases  only,  has  a 
negative  force  and  denies  them  in  all  others.  If,  however, 
the  proceeds  of  the  property  and  assets  so  assigned  are  to 
be  administered  and  distributed  by  the  receiver  under  the 
authority  of  the  court  in  the  action  of  Aschermann  against 
the  bank,  it  is  claimed  that  a  preference  of  payment  is  pre- 
scribed by  sees.  3217  and  3245,  already  referred  to,  over  all 
other  claims,  "  for  the  payment  of  taxes  and  dSts  due  to  the 
United  States  and  the  state  of  Wisconsin,  and  any  county, 
city,  town,  or  village  therein." 

It  is  a  matter  of  no  importance  to  the  decision  that  the 
circuit  court  having  jurisdiction  of  the  proceedings  in  the 
voluntary  assignment  also  appointed  the  receiver,  nor  that 
the  assignee  is  the  same  person  afterwards  so  appointed. 
The  controversy  in  these  cases  resolves  itself  into  the  single 
question  whether  the  proceedings  in  the  case  of  Ascher- 
mann against  the  bank  superseded  or  vacated  the  prior  as- 
signment, or  furnished  any  ground  for  an  adjudication  to 
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that  effect.  It  must  be  conceded,  we  think,  that  the  as- 
signment by  the  bank  vested  the  stock,  property,  things  in 
action,  and  effects  of  the  bank  in  Gei/fusSj  as  assignee,  in 
trust  for  all  its  creditors,  and  that  they  thereby  acquired 
in  a  perfectly  lawful  and  proper  manner,  and  upon  a  valid 
consideration,  a  vested  right  to  have  the  same  converted 
into  money  and  supplied  pari  passti^  to  the  payment  of  their 
respective  debts.  Their  rights  were  as  clearly  and  as  cer- 
tainly fixed  in  this  respect,  beyond  the  power  of  the  assignor 
or  any  one  else  to  recall  or  revoke  them,  as  if  they  had 
been  secured  to  them  by  a  valid  mortgage  of  the  property 
regularly  executed.  Courts  of  law  would  recognize  the 
legal  title  of  the  assignee,  and  protect  him  in  his  legal  own- 
ership of  the  property  assigned ;  and  elaborate  provisions 
exist  for  the  execntion  of  the  trusts  of  the  assignment- under 
the  supervising  direction  and  authority  of  the  circuit  court. 
All  actions  for  the  recovery  of  the  assigned  estate  or  any 
interest  therein,  or  for  the  recovery  of  property  conveyed 
or  transferred  in  fraud  of  creditors,  or  the  transfer  or  con- 
veyance of  which  is  void  by  reason  of  being  preferential  or 
otherwise,  are  required  to  be  brought  only  in  the  name  of 
the  assignee.  S.  &  B.  Ann.  Stats,  sec.  1693J/  Valley  Lum- 
ber Go.  V.  Rogauy  85  Wis.  366.  If  necessary,  the  court  could 
remove  a  delinquent  assignee  and  appoint  another.  S.  & 
B.  Ann.  Stats,  sec.  1702.  In  brief,  elaborate  and  efficient 
provisions  exist  for  the  conversion  of  all  the  estate  assigned 
into  money,  and  a  fair  and  legal,  application  of  it  to  the 
payment  of  the  debts  of  the  bank.  No  occasion  whatever 
is  shown  to  have  existed  for  the  interference  of  a  court  of 
equity  to  protect  the  rights  and  interests  of  those  interested 
in  the  trusts  of  the  assignment,  or  any  reason  why  they 
should  not  be  fully  executed,  unless  the  sequestration  of 
the  property  of  the  bank  and  appointment  of  a  receiver  in 
the  case  of  Aschermann  against  the  bank  have  the  ex- 
traordinary effect  ascribed  to  them,  and  wholly  destroy,  or 


Digitized  by  VnOOQ IC 


020  SUPREME  COURT  OF  WISCONSIN.  [86 

The  Garden  City  Banking  &  Trust  Ckx  v&  Gteilfuaa 

furnish  ground  for  subverting,  the  trusts  of  an  assignment 
free  from  any  taint  of  fraud  or  imputation  of  illegality. 

3.  The  statute  (S.  &  B.  Ann.  Stats,  sees.  3216,  3217)  under 
which  the  proceeding  in  the  case  of  Aschermann  against  the 
bank  was  instituted  is  purely  remedial,  and  gives  no  counte- 
nance to  the  idea  that  prior  lawfully  existing  rights  are  to  be 
displaced  or  in  any  manner  disturbed  by  it;  nor  is  there  any 
authority,  so  far  as  we  are  advised,  for  holding  that  such  a 
proceeding  is  designed  to  have  any  retroactive  effect;  nor 
is  it  either  necessary  or  just  that  it  should  have  such  effect. 
It  is  quite  sufficient,  for  all  purposes  of  justice,  that  the 
remedy  should  be  as  broad,  comprehensive,  and  complete 
as  upon  a  creditors'  bill  or  in  a  bankruptcy  proceeding. 
The  title  of  a  receiver  or  assignee  under  such  proceedings 
has  no  retroactive  effect  to  disturb  prior  existing  rights, 
unless  they  are  in  fraud  of  creditors  or  in  contravention  of 
some  express  statute.  It  is  provided,  in  substance,  that 
after  judgment  against  a  corporation  and  execution  thereon 
returned  unsatisfied  in  whole  or  in  part,  upon  petition  or 
action  brought,  the  oircAit  court  within  the  proper  county 
^' may  .sequestrate  the  stock,  property,  things  in  action,  and 
effects  of  such  corporation,  and  appoint  a  receiver  of  the 
same;"  that  is  to  say,  the  court  may  take  and  set  aside 
the  property  of  the  corporation  from  its  custody  or  posses- 
sion, or  from  the  possession  of  any  contending  parties,  and 
take  possession  of  it,  in  order  to  enforce  obedience  to  the 
final  judgment  or  to  preserve  it  during  the  time  the  pro- 
ceeding is  pending,  and  the  court  may  appoint  a  receiver 
of  the  same.  The  same  general  rules  apply  to  a  sequestra- 
tor as  to  a  receiver.  In  the  final  order  in  any  such  action, 
^'  the  court  shall  direct  a  just  and  fair  distribution  of  the 
property  of  such  corporation  and  of  the  proceeds  thereof 
to  be  made  among  the  fair  and  honest  creditors  of  such 
corporation  in  proportion  to  their  debts  respectively,  who 
shall  be  paid  in  the  order  prescribed  in  section  3245,"  which 
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provides  for  preferences  other  and  different  from  those 
allowed  in  voluntary  assignments. 

Now,  the  property  and  ^sets  of  the  corporation,  as  we 
have  seen,  had  wholly  passed  to  and  become  vested  in 
Geilfu88  as  assignee.  The  corporation  had  no  property 
which  could  go  to  sequestrators  or  a  receiver  under  such  a 
proceeding,  and  it  was  not  the  intention  of  the  statute  that 
the  court  should  sequestrate  in  this  proceeding,  and  appoint 
a  receiver  for,  property  which  the  corporation  had  lawfully 
and  honestly  conveyed  to  other  parties  for  entirely  proper 
and  legitimate  purposes.  The  ends  of  justice  require  no 
such  extraordinary  or  unusual  construction  of  this  statute. 
The  statute  contemplates  and  requires  only  that  an  admin- 
istration of  the  property  and  of  the  affairs  of  the  corpora- 
tion shall  be  had,  and  that  all  its  property  and  effects  which 
it  had  and  owned  at  the  time  of  the  commencement  of  the 
proceedings  shall  go  into  the  hands  of  the  receiver  when 
appointed,,  and  be  converted  and  applied  to  the  payment  of 
its  fair  and  honest  creditors  in  the  order  specified.  The 
title  which  a  receiver  takes  under  a  proceeding  of  the  kind 
in  question  is  very  fully,  and,  as  we  think,  completely,  de- 
fined in  the  case  of  Potoera  v.  C.  II.  Hamilton  Paper  Co. 
60  Wis.  28,  in  which  it  is  held  that  the  powers  of  such  re- 
ceiver "are  far  more  extensive  than  those  of  an  assignee  in 
a  voluntary  assignment "  as  they  then  existed,  and  he  had 
"the  powers,  and  performed  the  functions,  of  a  receiver  in 
a  creditors'  suit  proper,  or  on  proceedings  supplementary 
to  execution;"  and  that  he  may,  "under  the  direction  of 
the  court,  maintain  an  action  against  any  person  holding 
any  property  of  the  defendant  corporation  in  secret  trust 
for  it,  or  to  recover  any  property  which  has  been  conveyed 
by  it  in  fraud  of  its  creditors."  It  is  very  true  that  in  such 
a  proceeding  the  court  may  lawfully  assert,  through  its  re- 
ceiver, authority  and  control  over  all  property  of  the  cor- 
poration, and  restrain  all  other  actions  or  proceedings  con- 


Digitized  by  VnOOQ IC 


622  SUPKEME  COURT  OF  WISCONSIN.  [86 

The  Garden  City  Banking  &  Trust  Ca  vs.  Geilf uss. 

cerning  the  same;  yet  the  ultimate  relief  to  be  granted  in 
favor  of  creditors  is  simply  the  conversion  ot  the  property 
of  the  corporation  into  money,  and  its  appropriation  to  the 
payment  of  its  debts  in  the  manner  specified  in  the  statute. 
It  is  laid  down,  as  a  general  principle  applicable  to  re- 
ceivers, that  "the  appointment  of  a  receiver  does  not  op- 
erate to  divest  liens  previously  acquired  on  the  property  of 
the  debtor  by  other  creditors  acting  in  good  faith,  but  it  is 
regarded  as  having  been  made  subject  to  such  rights  and 
liens  as  may  ha,ve  been  previously 'acquired  by  other  judg- 
ment creditors,  who  will  not  be  divested  of  their  liens  by 
virtue  of  the  subsequent  receivership ;  .  .  and,  in  gen- 
eral, it  may  be  said  that  a  receiver  over  a  debtor's  property 
occupies  the  same  relation  towards -the  proceeds  or  fund 
derived  from  it  as  the  debtpr  himself."  The  receiver  can 
obtain  no  other  or  greater  rights,  save  in  the  case  of 
property  fraudulently  transferred  or  conveyed  (High,  Eec. 
§  410,  and  cases  cited);  and  when  a  receiver  has  been  ap- 
pointed under  this  statute  the  title  to  all  the  property  of 
the  corporation  vests  in  him  as  trustee  for  the  benefit  of 
creditors  and  stockholders.  He  holds  the  property  of  the 
corporation  for  the  benefit  of  all  the  parties  interested  in 
it.  Beach,  Priv.  Corp.  §§  772,  786.  The  appointment  of  a 
receiver  has  been  said  to  be  an  equitable  execution.  The 
receiver  is  virtually  a  representative  of  the  court  and  of  all 
the  parties  in  interest  in  the  litigation  wherein  he  is  ap- 
pointed. Tayl.  Priv.  Corp.  §  542;  Davis  v.  Gray,  16  Wall. 
203,  218.  Manifestly  this  equitable  execution  cannot  go, 
in  a  proceeding  such  as  this,  against  property  the  corpora- 
tion did  not  own  at  the  time  it  was  instituted.  He  has  no 
power  to  set  aside  legal  and  valid  acts  of  the  debtor,  but 
such  as  are  illegal  and  forbidden  by  law  he  can  successfully 
assail.  Edw.  Eec.  365;  2  Story,  Eq.  Jur.  §  829.  In  Wis- 
wall  V.  SampsoTij  14  How.  64,  it  is  laid  down  that  a  receiver 
will  be  appointed  against  a  party  having  possession  under 
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legal  title,  if  the  court  is  satisfied  that  such  party  has 
wrongfully  obtained  that  interest  in  the  property;  thus, 
where  fraud  can  be  proved,  and  immediate  danger  is  likely 
to  result  if  possession  pending  the  litigation  should  not  be 
taken  by  the  court  in  the  mean  time.  The  eflfect  of  the  ap- 
pointment in  such  a  case  is  not  to  oust  any  party  of  his 
right  to  the  possession  of  the  property,  but  merely  to  re- 
tain it  for  the  benefit  of  the  party  who  may  ultimately 
appear  to  be  entitled  to  it;  and,  when  the  party  entitled  to 
the  estate  has  been  ascertained,  the  receiver  will  be  con- 
sidered his  receiver,  and  the  master  will  be  usually  directed 
to  inquire  what  incumbrances  there  are  affecting  the  estate, 
and  into  the  priorities,  respectively;  but,  without  some 
equitable  showing,  no  receiver  can  be  appointed  against  the 
legal  title,  and  certainly  none  where,  as  in  this  case,  it  is 
admitted  that  it  was  honestly  and  legally  acquired. 

It  follows  from  these  views  that  upon  the  conceiled  facts 
the  property,  assets,  and  effects  assigned  to  Oeilfm^s^  as  as- 
signee for  the  benefit  of  the  creditors  of  the  bank,  could 
not  by  any  possibility  be  sequestered  in  the  AncheTviann 
Casey  or  the  receivership  in  it  extended  over  the  same.  The 
assignee  was  the  owner  of  this  property  by  title  not  subject 
to  any  infirmity  or  condition  subsequent,  and  when  the  re- 
ceiver was  appointed  in  the  AscJiermcmn  Casey  so  far  as  we 
are  advised,  the  corporation  had  no  stock,  property,  things 
in  action,  or  effects  whatever.  All  its  property,  by  the 
assignment,  had  lawfully  passed  to  a  third  party ;  and,  al- 
though it  continued  to  exist  as  a  corporation,  it  is  scarcely 
to  be  presumed,  and  it  is  not  claimed  in  fact,  that  it  had 
acquired  new  capital  or  property  with  which  to  conduct  or 
carry  on  any  business  within  the  few  days  that  intervened 
between  the  date  of  the  assignment  and  the  appointment 
of  the  receiver. 

The  case  of  Ballin  v.  Loeb^  78  Wis.  404,  was  relied  on  to 
show  that  the  proceedings  in  the  Aschemumn  Case  operated 
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to  supersede  and  vacate  the  assignment,  and  that  therefore 
the  proceeds  of  the  property  of  the  bank  should  be  distrib- 
uted according  to  sec.  3245.  Although  in  the  opinion  in 
that  case  there  is  some  general  language  commending  a 
fair  and  equal  distribution,  and  denouncing  as  more  selfish 
than  just  that  kind  of  diligence  by  which  one  creditor  of 
an  insolvent  corporation  secures  to  himself  a  prior  right  to 
its  property  and  an  unequal  advantage  over  the  other  cred- 
itors, yet  it  will  be  found,  upon  a  careful  examination  of 
the  case,  that  it  does  not  support  the  contention  for  which 
it  is  cited.  After  very  properly  maintaining  the  right  of 
the  court  to  enjoin  all  other  creditors  from  pursuing  reme- 
dies, and  holding  that  officers  of  the  corporation  may  be 
compelled  to  deliver  to  the  receiver  all  property  of  the  cor- 
poration  held  by  them  on  attachment  or  execution,  the  real 
point  and  effect  of  the  decision  is  thus  stated :  "  It  [the 
property  of  the  corporation]  is  all  sequestered,  and  all  of 
it  must  go  into  the  hands  of  the  receiver,  to  be  disposed  of 
by  him  alone  as  officer  of  the  court,  and  all  persons  having 
any  of  the  property  must  be  ordered  to  deliver  it  to  him. 
All  proceedings  by  any  other  creditors,  in  any  other  way, 
or  in  any  other  court,  must  be  restrained ;  and,  if  a  sheriff 
or  other  officer  have  any  of  the  property  in  his  hands  under 
such  proceedings,  it  must  be  delivered  to  the  receiver;  and 
all  such  other  creditors  must  come  into  this  action  for  any 
share  of  the  property^  or  for  any  remedy  ^  -eUe  this  proceeding 
would  he  ineffectual^  So,  it  is  there  held  that  the  liens  and 
rights  of  other  creditors  lawfully  acquired  against  the 
property  of  the  corporation  will  follow  it  into  the  hands 
of  the  receiver,  and  be  recognized  and  enforced  in  the  usual 
method  upon  an  intervening  petition.  The  liens  and  rights 
of  such  parties,  if  valid,  attach  to  the  fund  in  the  hands  of 
the  receiver,  and  it  will  be  administered  accordingly.  WaU- 
ing  V.  Miller,  108  K  T.  173, 177.  To  the  same  effect  is  Wis- 
wall  V.  Sampson,  14  How.  66,  67,  where  it  is  held  that  "  the 
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property  is  a  fund  in  court  to  abide  the  event  of  the  litigation. 
...  It  is  true,  in  administering  the  fund,  the  court  will 
take  care  that  the  rights  of  prior  liens  or  incumbrances 
shall  not  be  destroyed,  and  will  adopt  the  proper  measures, 
by  reference  to  the  master  or  otherwise,  to  ascertain  them 
and  bring  them  before  it.  Unless  the  court  be  permitted 
to  retain  the  possession  of  the  fund,  thus  to  administer  it, 
how  can  it  ascertain  the  interest  in  the  same  to  which  the 
prosecuting  judgment  creditor  is  entitled,  and  apply  it 
upon  his  demand?"  And  the  same  rule  has  been  recently 
applied  in  the  case  of  Mlis  v.  Vernon  Water  Co.  23  S.  W. 
Rep.  858,  862,  where  it  is  said-  "The  receivership  does 
riot  destroy  any  liens  that  may  have  been  acquired  before 
the  appointment,  but  the  remedy  for  their  enforcement 
should  be  sought  in  the  court  in  which  the  whole  estate 
is  being  administered."  This,  in  substance,  is  the  rule 
announced  in  BaUin  v,  Loeb^  78  Wis.  404,  and  shows  that 
the  liens  against  the  property  in  such  a  case  are  not  vacated ; 
and,  as  to  the  assignment  in  question  in  BaZlin  v,  Loeb^  it 
appeared  that  it  was  collusive  and  the  result  of  a  conspir- 
acy with  the  corporation  and  its  directors  to  obtain  an  un- 
just preference  over  other  creditors,  and  was  therefore 
fraudulent  and  void.  BaZlin  v.  Loeb  does  not  justify  the 
conclusion  that  the  assignment  of  the  bank  to  Geilf  use  was 
vacated  or  affected  in  the  slightest  manner  by  the  subse- 
quent proceedings  in  the  Aachermann  Case,  and  wholly  fails 
to  show  that  the  receiver  in  that  case,  as  such,  has  any  au- 
thority whatever  to  interfere  with  the  property  assigned 
or  its  proceeds.  Any  other  rule  would  be  productive  of 
wrong  and  injustice,  and  introduce  into  the  administration 
of  estates  assigned  by  corporations  for  the  benefit  of  their 
creditors  great  embarrassment  and  uncertainty. 

It  follows,  from  these  views,  that  the  order  of  the  circuit 
court  appealed  from  by  the  Garden,  City  Banking  <&  Trust 
Company  and  others  in  the  matter  of  the  assignment  of  the 
Vol.  86—40 
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Commercial  Bank  of  Milwaukee  must  be  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with  directions  that 
the  assignee  proceed  in  his  capacity  as  such,  and  not  as  re- 
ceiver, to  administer  the  assets  and  property  of  said  Com- 
mercial Bank  according  to  law,  notwithstanding  his  appoint- 
ment as  such  receiver,  and  that  this  cause  be  remanded  for 
further  proceedings  according  to  law. 

It  is  manifest  that  the  receiver,  OeilfusB^  did  not,  as  such^ 
have  the  possession  and  control  of  the  stock,  property^ 
things  in  action,  and  eflTects  of  the  Commercial  Bank  of 
Milwaukee  theretofore  assigned  to  him  as  assignee,  and  had 
not  on  hand  any  money  whatever  that  should  be  ordered 
to  be  paid  over  in  the  case  of  Aschermann  against  the  bank. 
Whether  the  claim  of  Milwaukee  County  against  the  bank 
is  a  preferred  one,  under  sec.  32^5,  is  not  determined,  as  at 
present  it  does  not  appear  that  there  is  or  will  be  any  fund 
to  distribute  under  that  section,  and  as  yet  the  question  i& 
an  abstract  and  not  a  practical  one.  Should  occasiou  re- 
quire, this  claim  may  be  renewed.  The  order  that  GeUfuasy 
as  receiver  in  that  case,  pay  to  Milwaukee  County  the  sum 
of  $50,000  on  account  of  its  alleged  preferred  claim,  is  er« 
roneous  and  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

By  the  Court —  Judgment  in  these  ca^es  is  ordered  ac- 
cordingly. 


Murphy  and  others,  Plaintiffs  in  error,  vs.  Thb  State,  De- 
fendant in  error. 

December  1  —  December  29, 1893, 

Burglary  by  tramps:  Criminal  conspiracy:  Evidence:  Inatructiona. 

1.  In  a  criminal  case,  the  court  having  repeatedly  charged  the  jury 
that,  to  justify  a  conviction,  **  no  mere  weight  of  evidence  is  suflB- 
cient  unless  it  excludes  all  reasonable  doubt,"  and  that  **  the  proof 


Digitized  by  VnOOQ IC 


Wis.]  august  TEEM,  1893.  627 

Murphy  and  others  va  The  State. 

of  guilt  must  be  iDcousistent  with  any  other  rational  supposition," 
it  was  not  error  to  refuse  to  give  an  instruction  to  the  bflPect  that 
the  defendants  should  not  be  convicted  upon  mere  suspicion,  es- 
pecially as  there  was  abundant  undisputed  evidence  in  the  case 
tending  to  prove  the  guilt  of  all  the  defendants. 
2.  Defendants  were  vagrants  and  tramps,  punishable  under  seca  1548- 
1546,  R  8.,  and  sec  1547d,  S.  &  R  Ann.  Stats.,  and  had  confederated 
together  to  continue  their  criminal  career  as  such.  Acting  together 
as  confederates  they  attempted  to  steal  passage  on  a  railway  train, 
and  refused  to  pay  fare  thereon.  After  being  ejected  from  the 
train  they  continued  together  until  late  at  night,  when,  being  sub- 
stantially together  and  acting  in  concert,  three  of  them  stole  some 
chicken&  An  hour  or  two  later  a  store  about  eighty  rods  distant 
was  burglarized.  After  the  store  was  robbed  they  remained  sub- 
stantially together,  wandering  through  the  country,  until  the  next 
evening,  when  they  wei'e  arrested  in  another  county,  and  part  of 
the  property  stolen  from  the  store  was  found  on  one  of  them. 
When  arrested  they  were  sitting  around  a  fire  which  they  had 
lighted  close  to  a  railway  track,  and  one  of  them  was  armed  with 
a  revolver.  The  canning  of  the  revolver,  and  probably  also  the 
building  of  the  fire,  was  a  criminal  offense,  in  the  commission  of 
which  they  were  all  confederates.  In  an  action  against  them  for 
the  burglary  of  the  store,  the  above  facts,  being  conclusively 
proven,  are  held  to  establish  a  conspiracy  and  confederacy  between 
them  to  commit  crimes  of  the  same  nature  during  the  night  the 
burglary  was  committed,  and  to  justify  an  instruction  that  the 
fact  that  a  part  of  the  stolen  property  was  in  the  possession  of  one 
of  them  might  be  considered  in  determining  the  guilt  of  the  others. 

ERKOR  ta  the  Circuit  Court  for  Bacine  County. 

An  information  was  duly. filed  in  that  court,  charging 
that  at  Dover  in  said  county,  on  the  19th  day  of  October, 
1892,  in  the  night  time,  the  plaintiflFs  in  error  broke  and 
entered  the  store  of  one  Anton  Miller  with  intent  to  com- 
mit larceny,  and  did  steal,  take,  and  carry  away  therefrom 
certain  specified  goods  and  property  of  Miller,  of  the  value 
of  $250.  The  plaintiffs  in  error  all  pleaded  not  guilty  to 
the  charge  in  the  information.  A  trial  resulted  in  a  verdict 
of  guilty  against  all  of  them. 

The  testimony  given  on  the  trial  is  sufficient  to  have  jus- 
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tified  the  jury  in  finding  the  following  facts:  During  the 
forenoon  of  October  19,  1892,  the  five  plaintiffs  in  error 
and  another  person  were  together  at  Kansasville,  a  station 
on  the  railway  in  the  town  of  Dover,  Racine  county,  three 
miles  west  of  Union  Grove  on  the  same  railway.  These 
persons  came  to  Kansasville  together  from  the  north,  und 
remained  loafing  there  together  about  two  hours,  and  then 
left  there  together,  going  in  the  same  direction  from  whence 
they  came.  About  one  fourth  of  a  mile  north  of  Kansas- 
ville, the  road  on  which  they  left  intersects  an  east  and 
west  road  leading  from  Union  Grove  to  Burlington,  which 
is  eight  or  ten  miles  west  from  Kansasville  on  the  same 
railway.  The  plaintiffs  in  error  went  to  Union  Grove  to- 
gether, and  laid  in  or  under  a  haystack  together,  near  the 
depot,  until  about  7  o'clock  in  the  evening,  when  they 
climbed  on  a  west-bound  passenger  train,  but  did  not  go 
into  the  coaches.  They  refused  to  pay  fare,  and  were  ex- 
pelled from  the  train  at  Kansasville,  and  lounged  about  the 
place  together  during  the  evening.  One  of  them  borrowed 
a  pail  of  Miller,  and  they  had  it  filled  at  a  saloon  three  or 
four  times  with  beer,  which  they  drank  together.  At  about 
10  o'clock,  after  the  saloon  was  closed,  they  again  went 
north  together.  Before  leaving,  one  of  them  declared  their 
intention  to  walk  to  Burlington  that  night,  but  the  others 
were  not  present.  When  they  reached  the  east  and  west 
road  before  mentioned,  they  went  into  the  outbuildings  of 
Mr.  Collar,  who  resides  at  the  junction  of  the  two  roads, 
and  while  there  together,  or  in  close  proximity  to  each 
other,  three  of  them  struck  matches  and  stole  chickens  of 
Mr.  Collar  from  their  roost.  At  midnight  Mr.  Miller  was 
aroused  by  a  noise  made  by  a  neighbor's  dog,  and,  going  to 
his  store,  which  he  had  closed  and  locked  two  hours  earlier, 
he  found  it  had  been  broken  open  and  the  goods  described 
in  the  information  stolen  therefrom. 
The  plaintiffs  in  error  lay  that  night,  or  a  part  of.  it, 
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together  in  a  haymow  on  what  is  known  as  the  Laven 
place,  west  of  Mr.  Collar's,  on  the  Burlington  road,  and 
left  that  neighborhood  together  early  the  next  morning, 
going  west.  Of  the  property  thus  stolen  from  Miller's 
store,  a  bundle  of  stockings  was  found  concealed  in  a  stack 
on  the  Laven  place  (upon  which  no  one  resided),  and  a  bag 
of  shoes  was  found  in  a  stack  on  a  neighboring  farm.  The 
bag  had  Mr.  Collar's  name  on  it,  and  evidently  belonged  to 
him.  On  the  evening  of  October  20th,  the  day  following 
the  night  that  the  burglary  was  committed,  the  plaintiffs 
in  error  were  found  together  at  the  crossing  of  two  rail- 
roads,—  the  Kenosha  &  Rockford  and  Wisconsin  Central, — 
near  Silver  Lake  station  on  the  Central,  in  the  west  part  of 
Kenosha  county,  and  were  there  arrested  and  searched.  A 
pair  of  clippers  and  a  razor,  fully  identified  as  part  of  Mil- 
ler's stolen  goods,  were  found  on  one  of  them.  Young^ 
upon  whose  person  these  articles  were  found,  testified  that 
he  stole  them  from  Miller's  store  when  he  borrowed  the 
pail,  but  Miller  testified  to  conditions  and  circumstances 
which,  if  they  existed,  rendered  it  impossible  that  Young^s 
story  could  be  true.  When  arrested,  the  plaintiffs  in  error 
were  sitting  by  a  fire  they  had  lighted  near  the  railroad 
track,  and  one  of  them  was  armed  with  a  revolver.  They 
testified  on  the  trial  as  witnesses  in  their  own  behalf,  and 
each  denied  any  complicity  in  the  burglary  charged. 

The  court  refused  to  give  the  following  instructions,  ex- 
cept as  given  in  the  general  charge  to  the  jury :  "  Ko  jury 
should  convict  a  person  of  crime  upon  mere  suspicion,  how- 
ever strong,  or  simply  because  there  is  a  preponderance  of 
all  of  the  evidence  iff  the  case  against  him,  or  simply  be- 
cause there  is  strong  reason  to  suspect  that  he  is  guilty ; 
but,  before  the  jury  can  lawfully  convict,  they  must  be  con- 
vinced of  the  defendant's  guilt  beyond  all  reasonable  doubt." 

Speaking  of  the  circumstance  that  part  of  the  stolen 
property  was  found  upon  Young^  the  court  said  to  the 
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jury :  "  You  may  also  consider  it,  in  connection  with  all 
the  other  evidence,  facts,  and  circumstances  in  the  case,  in 
determining  the  guilt  of  the  other  defendants." 

The  court  denied  a  motion  on  behalf  of  the  plaintiflfs  in 
error  for  a  new  trial,  adjudged  them  guilty  of  the  oflfense 
charged  in  the  information,  and  sentenced  them  to  various 
terms  of  imprisonment  in  the  state  prison.  The  following 
errors  are  assigned  for  a  reversal  of  the  judgment :  ^'First^ 
in  refusing  to  instruct  the  jury  against  a  conviction  based 
upon  suspicion,  as  requested  by  the  defendants ;  second^  in 
instructing  the  jury  that  they  might  consider  the  fact  that 
the  defendant  Young  had  in  his  possession  certain  property 
taken  from  the  store  of  Anton  Miller,  in  determining  the 
guilt  of  the  other  defendants ;  thirds  in  refusing  to  set  aside 
the  verdict  of  the  jury  in  said  action,  and  to  grant  the  de- 
fendants a  new  trial  therein,  for  the  reason  that  the  evi- 
dence in  said  action  was  insufficient  to  warrant  and  sustain 
the  verdict  of  guilty  as  against  the  defendants."  These 
alleged  errors  are  considered  in  their  order  in  the  follow- 
ing opinion. 

For  the  plaintiffs  in  error  the  cause  was  submitted  on  a 
brief  by  Thomas  M,  Keameyy  attorney  for  Thomas  Ken- 
nedi/y  and  II.  A.  Cooper  and  Wallace  TngaUs^  attorneys  for 
Jerry  Murphy ^  Frank  Rice^  John  Young,  and  James  Crane, 

For  the  defendant  in  error  the  cause  was  submitted  on  the 
brief  of  the  Attorney  General  and  J.  M.  Clancey,  Assistant 
Attorney  General. 

Lyon,  C.  J.  1.  Was  it  error  to  refuse  to  give  the  pro- 
posed instruction  to  the  effect  that  the  plaintiffs  in  error 
should  not  be  convicted  upon  mere  suspicion?  The  learned 
circuit  judge  instructed  the  jury  that,  to  justify  a  convic- 
tion, "  no  mere  weight  of  evidence  is  sufficient  unless  it 
excludes  all  reasonable  doubt  (not  unreasonable)  as  to  the 
guilt  of  any  of  the  defendants.     The  proof  of  guilt  must  be 
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inconsistent  with  any  other  rational  supposition."  These 
rules  were  repeated  and  enforced  in  other  portions  of  the 
•charge.  We  think  the  charge  contains  a  correct  statement 
of  the  rules  of  evidence  in  criminal  cases,  and  is  the  com- 
plete equivalent  of  the  proposed  instruction,  for  it  is  evi- 
dent that  testimony  which  raises  only  a  mere  suspicion  of 
guilt  is  not,  and  in  the  nature  of  things  cannot  be,  incon- 
sistent with  any  other  rational  hypothesis.  A  mere  sus- 
picion is  such  because  there  is  some  reasonable  hypothesis 
against  it.  Besides,  under  the  proof,  there  seems  to  have 
been  no  necessity  for  an  express  instruction  that  the  jury 
must  not  convict  on  mere  suspicion,  for  there  is  abundant 
undisputed  evidence  in  the  case  tending  to  prove  the  guilt  of 
all  the  plaintiffs  in  error.  This  fact  takes  the  case  out  of  the 
range  of  mere  suspicion,  and  renders  the  question  of  inno- 
cence or  guilt  one  of  fair  and  proper  inference  from  facts 
proved.  We  conclude  that  the  refusal  to  give  the  pro- 
posed instruction  except  as  given  in  the  general  charge  was 
not  error. 

2.  Was  it  error  to  instruct  lihe  jury  that  the  finding  of  a 
part  of  the  stolen  property  in  possession  of  one  of  the 
plaintiffs  in  error  was  a  circumstance  to  be  considered  by 
the  jury,  with  all  the  other  facts  and  circumstances  proved 
in  the  case,  in  determining  the  guilt  of  the  other  plaintiffs 
in  error?  The  argument,  if  we  understand  it  correctly,  is 
that  it  was  incumbent  on  the  prosecution  to  establish  an 
existing  conspiracy  or  confederacy  between  the  plaintiffs 
in  error  to  commit  crime,  before  the  fact  that  part  of  the 
stolen  property  was  found  on  one  of  them  could  properly 
be  received  as  evidence  against  the  others.  We  understand 
this  to  be  a  correct  statement  of  the  rule  of  evidence.  At 
any  rate,  we  assume  it  to  be  correct  for  the  purposes  of 
this  case.  The  court  did  not  submit  to  the  jury  the  ques- 
tion of  such  conspiracy  or  confederacy  between  the  plaint- 
iffs in  error.    Hence  it  would  seem  that  unless  the  same 
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was  conclusively  proved  on  the  trial  the  instruction  under 
consideration  was  erroneous.  The  question  is,  therefore, 
Was  the  existence  of  such  conspiracy  or  confederation  con- 
clusively proved? 

When  the  offense  charged  in  the  information  was  com- 
mitted, and  immediately  before  and  after  that  time,  none 
of  the  plaintiffs  in  error  had  any  visible  means  to  maintain 
himself,  and  each  of  them  was  an  idle  person  living  with- 
out employment.  Each  was  wandering  about,  and  living 
in  outhouses  and  barns,  and  in  the  open  air,  and  failed  to 
give  a  good  account  of  himself.  Each  of  them  was,  there- 
fore, a  vagrant,  and  vagrancy  is  a  crime  punishable  by  im- 
prisonment. R  S.  sees.  1543-1546.  As  such  vagrants, 
they  associated  and  confederated  together  to  continue  their 
criminal  career.  All  of  them  were  adults,  and  in  the  exe- 
cution of  such  criminal  purpose  they  wandered  together 
into  the  village  of  Kansasville,  of  which  village  none  of 
them  were  residents,  and  none  of  them  were  called  there 
on  any  lawful  business  or  for  any  lawful  purpose.  Thus^ 
they  were  tramps,  as  well  as  vagrants,  and  it  is  also  a  crime 
to  be  a  tramp.  S.  &  B.  Ann.  Stats,  sec.  1547^?.  These  crimes 
they  conspired  and  confederated  together  to  commit.  Act- 
ing together  as  confederates,  they  attempted  to  steal  a 
passage  on  a  railway  train  from  Union  Grove  to  Burling- 
ton without  paying  fare,  and  after  boarding  the  train  they 
refused  to  pay  fare.  This  was  an  unlawful,  if  not  a  crim- 
inal, act,  and  they  were  joint  trespassers  on  the  train.  After 
being  ejected  from  the  train  at  Kansasville  they  continued 
together  their  criminal  career  as  vagrants  and  tramps  until 
late  at  night,  when  they  went  to  Mr.  Collar's  place,  and, 
when  substantially  together  and  acting  in  concert,  three  of 
them  committed  the  crime  of  larceny  by  stealing  Mr.  Col- 
lar's fowls.  In  the  commission  of  this  crime  they  are  also 
chargeable  as  confederates.  This  brings  the  joint  career 
of  the  plaintiffs  in  error  down  to  within  less  than  two 
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hours  (probably  within  an  hour)  of  the  time  Miller's  store 
was  broken,  entered,  and  robbed,  and  leaves  them  within 
eighty  rods  of  the  store.  After  the  store  was  robbed  they 
remained  substantially  together,  wandering  through  the 
country  to  the  west  and  southwest,  until  they  were  arrested 
the  next  evening  in  another  county,  and  part  of  the  prop- 
erty stolen  from  the  store  was  found  on  one  of  them.  When 
arrested  they  were  sitting  around  a  fire  they  had  lighted 
close  to  the  railroad  track.  One  of  the  party  was  armed 
with  a  revolver.  The  carrying  of  a  revolver  by  a  tramp, 
and  probably  the  building  of  the  fire,  were  also  criminal 
offenses,  made  such  by  said  sec.  1547^,  subd.  4,  in  the  com- 
mission of  which  all  the  plaintiffs  in  error  were  confederates. 

The  proof  of  most  of  the  above  facts  is  undisputed,  and 
the  proof  of  all  of  them  is  so  overwhelming  that  the  trial 
court  was  abundantly  justified  in  regarding  them  as  veri- 
ties in  the  case.  The  crime  charged  in  the  information  is 
one  against  property.  It  requires  no  argument  or  citation 
of  authorities  to  demonstrate  that  the  evidence  sufficiently 
establishes  the  conspiracy  and  confederacy  between  the 
plaintiffs  in  error  to  commit  crimes  of  the  same  nature 
during  the  night  the  offense  charged  in  the  information 
was  committed,  and  to  justify  the  giving  ,of  the  instruction 
under  consideration,  without  submitting  to  the  jury  the 
question  of  the  existence  of  such  conspiracy  and  confed- 
eracy. 

3.  The  remaining  error  assigned,  which  is  to  the  effect 
that  a  new  trial  should  have  been  granted  for  insufficiency 
of  proof,  is  fully  answered  \^y  what  has  already  been  said. 
We  conclude  that  the  testimony  is  sufficient  to  sustain  the 
conviction  of  all  the  plaintiffs  in  error. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Thb  State  ex  rel.  Jones,  Respondent,  vs.   Oates,  Ap- 
pellant, 

DecemberiS  ^  December  iS9^  1893. 

Office  and  officer:  Rights  of  person  holding  certificate  of  deetion:  De 
facto  officer:  Proceeding  to  obtain  possession:  Mandamus:  Prac- 
tice: Immaterial  error. 

1.  One  who  has  been  declared  by  the  proper  canvassing  board  to  have 

been  elected  to  an  office,  and  has  received  the  proper  certificate  of 
election,  and  has  duly  qualified,  has  the  prima  facie  right  to  the 
office  and  is  entitled  to  possession  thereof,  when  his  term  begins,  as 
against  every  one  except  Side  facto  officer  in  possession  under  color 
of  authority. 

2.  An  officer  who  retams  possession  of  the  office  after  his  term,  claim- 

ing that  he  was  in  fact  re-elected,  but  without  other  color  of  au- 
thority, is  not  a  de  facto  officer  as  against  the  person  who  holds  the 
certificate  of  election  and  has  qualified. 
8.  Mandamus  is  the  appropriate  remedy  in  such  a  case  to  enforce  the 
right  of  the  person  having  the  prima  facie  title  to  the  office.  The 
remedy  under  sec&  977,  988,  R.  8.,  by  proceedings  to  compel  delivery 
of  books  and  papers,  is  not  adequate,  where  possession  of  the  seal 
of  the  office  and  the  moneys  appertaining  thereto  is  also  desired. 

4.  The  fact  that  the  person  so  retaining  possession  of  the  office  and 

claiming  to  have  been  re-elected  did  receive  the  greater  number  of 
legal  votes  at  the  election  cannot  be  pleaded  as  a  defense  in  the 
mandamus  proceedings  as  against  the  relator's  prima  facie  Utle. 
The  contest  should  be  made  on  quo  warranto, 

5.  An  error  in  overruling  an  objection  to  an  alternative  writ  of  man- 

damus on  the  ground  that  it  was  signed  by  the  judge  instead  of  the 
clerk  and  was  not  under  seal,  is  held  not  to  affect  any  substantial 
right  and  hence  not  to  be  one  for  which  the  judgment  awarding  a 
peremptory  writ  should  be  reversed. 

APPEAL  from  the  Circuit  Court  for  Chant  County. 

Mam^damue  to  compel  delivery  of  the  moneys,  records, 
books,  papers,  seals,  and  other  property  belonging  to  the 
oflBce  of  the  clerk  of  the  circuit  court  for  La  Fayette 
county. 

It  appears  by  the  relation  that  the  relator  and  the  appel- 
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lant  were  rival  candidates  for  said  office  at  the  general 
election  held  November  8,  1892,  the  appellant  then  being 
the  incambent  of  said  office ;  that  the  county  canvassers 
decided  that  the  relator  ireceived  2,343  votes,  and  the  ap- 
pellant 2,342  votes,  and  the  county  clerk  thereupon  issued 
to  relator  a  certificate  of  election  in  due  form  of  law ;  that 
relator  duly  qualified  by  giving  the  bond  and  taking  the 
oath  required  by  law ;  that  his  bond  was  duly  approved 
and  deposited  with  the  register  of  deeds  of  said  county ; 
that  on  the  10th  of  January,  1893,  he  demanded  of  appel- 
lant possession  of  the  moneys,  records,  books,  papers,  seals, 
and  other  property  of  the  office,  but  that  appellant  refused 
to  surrender  them,  and  has  ever  since  pretended,  without 
right,  to  discharge  the  duties  of  said  office  and  receive  the 
fees  thereof. 

Upon  this  relation  an  alternative  writ  of  mandamus  is- 
sued out  of  the  circuit  court,  to  which  appellant  made  re- 
turn, admitting  that  the  parties  were  rival  candidates  for 
said  office  at  the  general  election  in  1892.  The  return  fur- 
ther substantially  admitted  the  canvass  of  the  votes,  the 
issuance  of  the  certificate  to  the  relator,  and  the  relator's 
qualification  for  the  office,  setting  forth,  however,  some 
alleged  defects  in  the  canvass  and  the  giving  of  the  bond 
which  are  not  regarded  as  of  sufficient  importance  to  state. 
The  return  then  states  as  a  defense  that  the  appellant  in 
fact  received  at  such  election  2,346  votes,  and  was  elected 
by  a  majority  of  three  votes;  that  four  of  the  votes  so  cast 
for  him  at  a  certain  precinct,  though  cast  by  legaUy  quali- 
fied electors,  were  not  counted  for  him  by  the  inspectors, 
but  were  returned  as  defective,  because  they  were  indorsed  ^ 
by  one  ballot  clerk  only,  instead  of  by  both  ballot  clerks 
or  by  one  ballot  clerk  and  an  inspector;  that  it  was  by  the 
throwing  out  of  these  four  votes  that  the  relator's  appar- 
ent majority  was  secured.  The  return  further  states  that 
appellant  duly  qualified  for  the  office  by  giving  bond  and 
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taking  the  oath  of  office,  and  claims  that  he  has  been  and 
is  now  clerk  of  such  court,  and  will  continue  to  be  such 
until  the  first  Monday  in  January,  1895. 

The  relator  demurred  to  the  return  as  insufficient  to  con- 
stitute a  defense  or  counterclaim,  and  the  circuit  court  sus- 
tained such  demurrer  and  ordered  the  issuance  of  the 
peremptory  writ  of  maiidamivs  as  prayed  in  relation.  Oates 
appeals. 

For  the  appellant  there  was  a  brief  by  Orton  <&  Osbom 
and  Wilson  cfe  Martin,  and  oral  argument  hy  P.  A.  Orton. 

For  the  respondent  there  was  a  brief  by  the  Attorney 
General  and  Murphy  cfe  Gardner,  and  oral  argument  by 
e/".  M.  Murphy  and  the  Attorney  General. 

WiNSLow,  J.  It  clearly  appears  by  the  statements  of  th& 
relation  and  the  expressed  or  implied  admissions  in  the  re- 
turn that  the  relator  was  declared  elected  to  the  office  of 
clerk  of  the  circuit  court  of  La  Fayette  county  by  the 
county  board  of  canvassers  of  that  county ;  that  he  re- 
ceived the  proper  certificate  of  election  to  that  office;  and 
that  he  qualified  therefor  as  required  by  law ;  also  that  the 
defendant  was  the  former  incumbent  of  the  office,  and  has 
retained  possession  of  the  same  after  the  expiration  of  bis 
term  without  certificate,  commission,  or  other  semblance  of 
authority  or  right,  but  he  claims  that  he  can  show  that  he 
in  fact  received  the  greater  number  of  votes  for  the  office. 

The  question  first  presented  is.  What  effect  is  to  be  given 
to  the  canvass  and  certificate  of  election  ?  Is  the  canvass 
a  mere  exercise  in  addition,  to  ascertain  which  column  of 
figures  is  the  greater?  Is  the  certificate  only  a  trophy 
given  to  the  victor  in  the  electoral  battle,  which  is  good  for 
nothing  except  to  exhibit  to  admiring  friends  or  hang  uppn 
the  wall  as  an  evidence  of  political  prowess?  If  these  ques- 
tions are  to  be  answered  in  the  affirmative,  then  the  can- 
vass and  the  issuance  of  the  certificate  are  evidently  as 
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xiseless  as  they  are  harmless.  We  think,  however,  that  there 
is  a  substantial  right  conferred  by  the  canvass  on  the  person 
declared  to  be  elected,  of  which  right  the  certificate  is  the 
legal  evidence.  The  canvass  is  for  a  purpose.  It  is  to  de- 
termine who  was  elected  to  the  office.  It  is  conducted  by 
a,  tribunal  created  by  the  law  to  ascertain  and  decide  that 
very  question,  and  its  determination  must  have  some  effect. 
Now,  the  effect  which  it  has  plainly  must  be  to  determine 
who  is  elected  to  the  office.  Not  necessarily  to  determine 
the  fact  permanently  or  beyond  the  possibility  of  revision 
or  reversal,  but  to  determine  the  fact  for  the  time  being 
and  until  a  different  resuH  be  reached  in  a  proper  proceed- 
ing to  contest  the  title  of  the  certificate  holder  to  the  office. 
As  against  any  intruder  in  the  office,  and  in  fact  as  against 
all  the  world  except  a  de  facto  officer  in  possession  of  the 
office  under  color  of  authority,  the  fact  is  settled  by  the  de- 
termination of  the  canvassers  until,  in  a  proper  proceeding, 
that  determination  is  reversed.  This  doctrine  is  in  accord- 
ance with  the  uniform  current  of  authority.  McCrary, 
Elect.  §§  204-221,  and  cases  cited ;  Merrill,  Mand.  §  142. 

A  moment's  reflection  will  convince  any  mind  that  this 
is  not  only  a  reasonable  doctrine,  but  the  only  doctrine 
which  can  be  tolerated.  There  will  arise  many  disputed 
elections.  It  may  sometimes  consume  much  time  to  de- 
termine finally  and  conclusively  who  was  elected.  In  the 
mean  time  the  public  welfare  imperatively  demands  that 
the  office  be  occupied  by  some  one  empowered  to  discharge 
its  duties.  Who  shall  it  be?  Shall  it  be  the  man  who  bears 
the  certificate  and  has  in  his  favor  the  adjudication  of  the 
tribunal  created  by  law  to  primarily  decide  that  question, 
or  shall  it  be  by  an  intruder,  with  no  color  of  authority, 
with  neither  certificate  or  commission  of  any  kind,  who,  by 
accident  being  in  possession  of  the  office,  says  that  he  was 
in  fact  elected  thereto?  There  can  be  but  one  reasonable 
answer  to  this  question.    Plainly,  the  man  with  the  certifi- 
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cate  and  the  canvass  in  his  favor  mast  be  admitted  to  the 
ofBce,  until  a  competent  tribunal  reverses  the  decision  of 
the  canvassers.  Any  other  doctrine  would  be  subversive 
of  all  law  and  order.  The  prior  incumbent  -could  as  well 
turn  over  the  possession  of  the  oflBce  to  another  defeated 
candidate,  on  the  pretense  that  he  knew  this  other  candi- 
date was  really  elected,  as  to  hold  possession  himself.  Thus, 
the  prior  incumbent  would  become  the  judge  of  thejmma 
facie  title  to  the  office,  instead  of  the  canvassing  board. 
The  opportunities  thus  aflforded  to  defeated  candidates  to 
temporarily  thwart  the  will  of  the  people  need  only  be 
suggested;  they  need  not  be  dwelt  upon. 

It  seems  very  clear  to  us  that  the  power  to  decide  the 
prima  facie  right  to  an  office  lies  with  the  canvassing  board. 

This  prima  fade  right,  if  it  means  anything,  must  mean 
that  the  person  having  it  has  the  right  to  the  possession  of 
the  office  and  its  books,  papers,  and  other  property,  when 
his  term  of  office  begins,  if  he  has  duly  qualified.  To  this, 
we  think,  there  is  but  one  exception,  and  that  is  when  the 
office  is  already  filled  by  a  defO'Cto  officer.  There  has  been 
much  discussion  as  to  what  will  constitute  a  de  facto  offi- 
cer. It  is  not  material  here  to  consider  who  may  be  a  de 
facto  officer  as  to  third  persons  and  the  public  in  general. 
The  question  is,  Who  is  a  die  fa^to  officer,  as  against  the 
person  holding  a  certificate  of  election,  who  has  duly  qual- 
ified as  required  by  law?  On  this  question  the  law  is  well 
settled.  A  de  facto  officer  is  one  who  is  in  possession  of 
an  office  and  discharging  its  duties  under  color  of  author- 
ity. McCrary,  Elect.  (3d  ed.),  §  218;  2  Dill.  Mun.  Corp. 
§  892.  By  color  of  authority  is  meant  authority  derived 
from  an  election  or  appointment,  however  irregular  or  in- 
formal, so  that  the  incumbent  be  not  a  mere  volunteer. 
McCrary,  Elect.  §  218.  Tested  by  this  rule,  it  is  apparent 
that  the  defendant  is  in  no  proper  sense  a  de  facto  officer  as 
against  the  relator.    There  has  been  no  canvass  or  deter- 
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mination  by  any  one  in  his  favor,  nor  has  he  any  certificate, 
commission,  or  authority  from  any  person,  oflBcer,  or  board 
purporting  to  authorize  him  to  discharge  the  duties  of  the 
oflSce. 

The  defendant  not  being  a  de  facto  officer,  it  was  his  duty 
to  surrender  to  the  relator  the  property  of  the  office  at  the 
commencement  of  the  relator's  term.  Sach  a  surrender 
would  have  been  simply  a  recognition  of  the  relator's  j^nm^f 
facie  title  to  the  office  under  the  canvass  and  certificate. 
It  would  not  have  affected  any  right  the  defendant  might 
have  to  contest  the  election  of  relator  in  a  proper  proceed- 
ing. If  it  was  the  right  of  relator  to  be  admitted  to  the 
office  under  his  jmma  facie  titlej  and  hold  it  pending  a  con- 
test, it  is  evident  that  the  right  may  be  enforced  by  man- 
damics.  Blackstone  says  the  writ  issues  in  "  all  cases  where 
a  party  hath  a  right  to  have  a  thing  done,  and  hath  no 
other  specific  means  of  compelling  its  performance."-  3  Bl. 
Comm.  110.  The  authorities  are  numerous  that  mandamus 
is  the  appropriate  remedy  in  such  a  case.  Merrill,  Mand. 
§§  142,  143;  People  ex  ret.  Cummings  v.  Head,  25  111.  325; 
Crowdl  V.  Zamherty  10  Minn.  369 ;  State  ex  rd.  Atherton  v. 
Sherwood,  15  Minn.  221;  State  ex.  rel.  Biggs  v.  Churchill, 
15  Minn.  455;  State  ex  rd.  Heckling  v.  Jaynes,  19  Neb.  161. 

It  is  said  that  the  relator  has  an  adequate  remedy,  under 
the  statute,  by  proceedings  to  compel  the  delivery  of  books 
and  papers.  R.  S.  sees.  977,  983.  It  is  quite  evident  that 
these  statutory  provisions  aflford  no  adequate  remedy  to 
the  relator.  They  provide  only  for  the  delivery  of  books 
and  papers.  In  the  present  case  the  seal  of  office  and  the 
moneys  appertaining  thereto  are  also  desired,  and  neither 
could  be  obtained  by  a  proceeding  under  the  statute.  We 
think  the  statutory  proceeding  inadequate. 

Having  held  that  the  relator  had  a  clear  right  to  the  pos- 
session of  the  office  and  its  property  under  his  prima  facie 
title,  and  that  mandamus  is  the  appropriate  remedy  to  en- 
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force  that  right,  the  case  is  practically  disposed  of.  The 
relator's  right  to  possession  under  his  prima  facie  title  is 
not  affected  by  the  fact  that  defendant  may  be  able  in  quo 
warranto  proceedings  to  successfully  contest  relator's j?r£»2a 
facte  title.  Pending  such  contest,  as  we  have  seen,  the 
relator's  right  to  possession  is  perfect  as  against  every  one 
except  a  de  facto  oflBicer  holding  under  color  of  authority ; 
and  defendant  is  not  such  an  officer.  This  makes  it  very 
plain  that  the  defendant's  allegations  tending  to  show  that 
he  received  the  greater  number  of  legal  votes  at  the  election 
w^re  not  pleadable  as  a  defense  to  this  mandamtis  proceed- 
ing; hence  we  express  no  opinion  on  the  question  whether 
the  four  votes  which  lacked  the  signature  of  one  ballot 
clerk  were  in  fact  legal  votes  or  not.  It  is  a  most  interest- 
ing question,  and  by  no  means  free  from  doubt,  but  it  can- 
not properly  be  decided  here. 

Judgment  for  the  relator  in  these  mandamtis  proceedings 
does  not  determine  the  final  rights  of  the  parties;  it  simply 
determines  that  relator  had  a  right  to  immediate  posses- 
sion under  his  jprima  fade  title.  It  might  perhaps  deter- 
mine the  final  right  had  both  parties  chosen  to  litigate  it 
in  this  proceeding,  but  the  relator  has  not  chosen  to  litigate 
it,  but  has,  by  demurrer,  challenged  the  sufficiency  of  the 
return.  Mamdanbus  is  not  the  proper  proceeding  in  which 
to  contest  an  election.  Staie  ex  rd.  Mercer  v.  SvUivan^  83 
Wis.  416. 

It  appears  that  the  alternative  writ  in  this  case  was  defect- 
ive in  that  it  was  signed  by  the  circuit  judge  instead  of  the 
clerk  of  court,  and  it  did  not  bear  the  seal  of  the  court. 
The  objection  was  duly  taken  by  motion,  but  overruled. 
The  alternative  writ  is,  however,  little  more,  in  legal  effect, 
than  an  order  to  show  cause.  People  v.  New  Tork  Com- 
mon Pleas^  13  Wend.  649-655,  note.  Strictly,  probably 
the  objection  should  have  been  sustained,  but  we  do  not  re- 
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gard  the  error  as  affecting  any  substantial  right,  and  shall 
not  reverse  the  judgment  on  that  account.  R.  S.  sec.  2829. 

The  questions  involved  in  this  case  were  very  fully  dis- 
cussed by  the  late  Mr.  Justice  Taylob  in  tl\e  case  of  Super- 
visors V.  O^JUaUeyj  46  Wis.  35,  and  the  conclusions  there 
stated  are  identical  witrh  the  conclusions  reached  in  this 
opinion,  and  stated,  perhaps,  with  greater  force  and  per- 
spicuity. Inasmuch,  however,  as  that  case  was  not  a  con- 
test between  the  parties  claiming  the  office,  and  these  ques- 
tions were  only  collaterally  involved,  we  have  deemed  it 
proper  to  review  the  qulBstioa  as  an  original  one. 

By  the  Court —  Judgment  affirmed; 
Vol.  86—41 
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MuBPHEY,  Appellant,  vs.  Weil,  Respondent. 
MuRPHEY,  Respondent,  vs.  Weil,  Appellant. 

Janvary  P— Janvary  SO,  1894, 

(1)  Appealable  order:  Motion  for  judgment    (2,  8)  Admission  of  fact  on 
trial:  Bill  of  exceptions:  Returning  record  for  correction. 

1.  Ao  order  denying  a  motion  for  judgment  on  the  minutes  and  special 

verdict,  not  followed  by  judgment  for  the  opposite  party,  affects  a 
substantial  right  and  is  appealable. 

2.  A  fact  admitted  in  open  court  on  the  trial  is  one  of  the  facts  in.  the 

case,  as  much  as  the  finding  of  a  special  verdict 

3.  Upon  an  appeal  from  an  order  granting  a  new  trial  on  the  ground 

that  the  findings  of  the  special  verdict  were  inconsistent,  the  bill 
of  exceptions  contained  only  the  special  verdict,  although  respond- 
ent had  asked  the  insertion  therein  of  an  admission  of  an  important 
fact  made  on  the  trial  On  respondent's  motion  the  record  is  re- 
turned to  the  trial  court  in  order  that  motion  may  there  be  made 
for  correction  of  the  bill  of  exceptions. 

APPEALS  from  the  Superior  Court  of  Milwcmkee  County. 

The  facts  are  stated  in  the  opinion. 

The  motions  were  argued  by  N.  S.  Murphet/y  plaintiflf,  in 
person,  and  by  W.  E.  Timlin  and  J.  G.  Flanders  for  the 
defendant 

Peb  Curiam.  The  action  was  tried  by  a  jury,  who  re- 
turned a  special  verdict.    There  are  two  appeals.    Plaintiflf 
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appealed  from  an  order  setting  aside  the  special  verdict 
and  granting  a  new  ferial  on  the  ground  that  the  findings 
of  the  special  verdict  are  inconsistent.  Defendant  appealed 
from  an  order  denying  his  motion  for  judgment  upon  the 
minutes  of  the  court  and  the  special  verdict. 

The  plaintiff  moves  to  dismiss  the  defendant's  appeal  on 
the  ground  that  the  order  is  not  appealable.  We  think  it 
is  appealable.-  It  was  not  followed  by  judgment  for  the 
opposite  party,  from  which  an  appeal  could  be  taken;  so 
the  order  clearly  affects  a  substantial  right,  namely,  the 
right  to  have  the  question  of  the  defendant's  right  to  a 
judgment  upon  the  verdict  passed  upon  by  this  court.  Roh- 
iiuQn  V.  Washburn,  81  Wis.  404. 

Upon  plaintiflTs  appeal  a  bill  of  exceptions  was  settled 
by  the  court,  consisting  simply  of  the  special  verdict.  It 
appears  by  affidavit  that  an  admission  of  a  very  important 
fact  in  the  case  was  made  in  open  court  on  the  trial.  This 
admission  was  not  incorporated  in  the  bill  of  exceptions, 
though  defendant  proposed  an  amendment  to  that  effect. 
Defendant  moves  that  the  bill  of  exceptions  be  returned, 
so  that  the  same  may  be  corrected  by  inserting  such  ad- 
mission. We  do  not  determine  now  what  the  effect  of  the 
admission  may  be,  nor  can  we  order  the  trial  court,  upon 
this  motion,  to  insert  matter  in  the  bill  of  exceptions ;  but 
in  our  opinion  the  admission  was  proper  to  be  inserted  in 
the  bill,  and  should  be  there,  inasmuch  as  a  fact  admitted 
on  the  trial  is  one  of  the  facts  in  the  case,  as  much  as  the 
finding  of  the  special  verdict. 

The  plaintiflTs  motion  to  dismiss  will  be  denied,  and  the 
defendant's  motion  to  return  the  record  to  the  superior 
court  of  Milwaukee  county,  in  order  that  motion  may  be 
there  made  for  correction  of  the  bill  of  exceptions,  will  be 
granted. 


Dfgitized  by  Google 


Wis.]  JAKUAEY  TERM,  1894.  645 

In  re  Radl 

In  be  Radl. 

January  9  —  January  SO,  1894, 

Writ  of  prohibition:  De  facto  judicial  officer, 

L  A  writ  of  prohibition  will  not  issue  to  test  the  title  of  a  de  facto  ju- 
dicial officer. 

Z  Where  the  office  of  justice  of  the  peace  in  a  city  exists  dejure,  a  per- 
son appointed  by  the  common  couno|i  to  fill  a  vacancy  in  such 
office,  and  who  has  qualified,  is  a  de  facto  officer,  even  though  the 
council  had  no  power  to  make  such  appointment 

Petition  for  a  Writ  of  Prohibition. 
The  facts  are  stated  in  the  opinion. 
liuhlee  A.  Cole,  for  the  petitioner. 
W.  S.  Stroud,  contra. 

Per  Curiam.  It  appears  that  F.  M.  Shaughnessey  was 
appointed  a  justice  of  the  peace  by  the  common  council  of 
Portage,  to  fill  a  vacancy  made  by  the  resignation  of  an- 
other. Thereupon  an  action  was  commenced  before  such~ 
justice,  and  a  summons  issued  by  him  in  favor  of  one 
Charles  Chislow  and  against  the  petitioner  herein,  Charles 
Radl.  Upon  the  return  of  the  summons  served  upon  Radl, 
he  applied  to  this  court  for  a  writ  of  prohibition  to  per- 
petually restrain  such  justice  from  taking  any  steps  or  ex- 
ercising any  jurisdiction  in  the  cause,  on  the  ground  that 
the  common  council  had  no  lawful  authority  to  fill  such 
vacancy  by  appointment. 

Assuming  such  to  be  the  facts,  still,  as  there  was  such 
an  office  de  jure  in  the  city  as  justice  of  the  peace  to  be 
filled,  and  as  the  person  who  here  acted  was  ostensibly  ap- 
pointed to  fill  that  office  and  qualified,  we  must  regard 
him  as  being  such  officer,  at  least  de  facto,  and  hence  must 
hold  that  he  had  jurisdiction  in  the  case,  and  that  his  official 
acts  were  binding  upon  the  parties.    In  re  Boyle,  9  Wis. 
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264;  StaU  v,  Bloom,  17  Wis.  521;  Chicago  <&  iV^.  W.  R.  Co. 
V,  Langlade  Co,  56  Wis.  627,  629;  Baker  v.  State,  69  Wis. 
37;  Jn  re  Burke,  1Q  Wis.  357;  In  re  Manning,  76  Wis.  365, 
affirmed  in  139  U.  S.  504.  This  court  has  held  that  under 
our  statutes  such  writ  issues  only  to  restrain  the  acts  of  a 
court  or  other  inferior  tribunal  exercising  some  judicial 
power  which  it  has  no  legal  authority  to  exercise.  R.  S. 
sees.  3457-3462 ;  State  ex  rel.  Kellogg  v.  Gary,  33  Wis.  93. 
It  would  seem  that  the  writ  is  not  to  be  applied  to  any 
officer  or  body  on  whom  the  law  confers  no  power  of  pro- 
nouncing any  judgment.  In  re  Godson,  16  Ont.  App.  452. 
"  A  writ  of  prohibition  will  not  issue  when  there  is  any 
other  adequate  remedy."*'  State  ex  rel.  Rogers  v.  Burton,  11 
Wis.  51;  State  v.  Commissioners  of  Roads,  12  Am.  Dec. 
596;  Smith  v.  Whitney,  116  U.  S.  167;  Queen  v.  Local  Gov- 
eminent  Boards  10  Q.  B.  Div.  309.  Here  the  petitioner 
appears  to  have  another  adequate  remedy. 

The  precise  question  here,  presented  has  been  recently 
determined  by  the  supreme  court  of  Minnesota.  It  was 
there  properly  held  that  "a  writ  of  prohibition  will  not  lie 
to  test  the  title  of  a  de  facto  judicial  officer."  State  ex  rel. 
Derusha  ^.  McMartin,  42  Minn.  30. 

The  writ  is  denied. 


The  State  ex  kel.  Radl  vs.  Shauohnessby. 

January  9  —  January  SO,  1894. 

Supreme  court:  Original  jurisdiction:  Quo  warranta 

This  court  declines  to  take  original  jurisdiction  of  a  proceeding  in  the 
nature  of  quo  warranto  to  try  the  title  to  office  of  a  justice  of  the 
peace  in  the  city  of  Portage,  the  question  presented  not  being  one 
which  affects  the  state  at  large. 


Digitized  by  VnOOQ IC 


Wis.]  JANUAET  TEEM,  1894.  647 

The  State  ex  reL  Radl  vs.  Shaughnessey. 

A  MOTION  was  made  in  this  court  on  behalf  of  CJiarles 
Radl  for  leave  to  file  an  information  in  the  nature  of  que 
warranto.    The  facts  are  stated  in  the  opinion. 

Mublee  A.  Cole^  for  the  relator. 

Feb  Curiam.  F.  M.  Shaughnessey  is  an  acting  justice  of 
the  peace  in  Fortage.  As  such  justice,  he  issued  a  sum- 
mons, which  was  served  upon  the  relator,  in  favor  of 
Charles  Chislow.  The  relator  contends  that  Shaughnessey 
was  appointed  by  the  common  council  of  Fortage  to  fill  a 
vacancy  caused  by  the  resignation  of  another,  and  that  the 
common  council  had  no  authority  to  make  such  appoint- 
ment ;  and  he  therefore  seeks  in  this  proceeding  to  have 
Shaughnessey's  title  to  such  ofSce  determined  by  this  court 
in  this  action.  There  can  be  no  question  but  that  the 
circuit  court  has  jurisdiction,  upon  a  proper  application,  in 
such  a  case.  Const,  art.  VII,  sec.  8 ;  R.  S.  sec.  3463  et  seq. 
Since  the  decision  in  Attorney  Genei'ol  v.  Railroad  Cos.  35 
Wis.  425,  521,  et  seq.y  this  court  has  refused  to  take  original 
jurisdiction  in  the  class  of  cases  mentioned  in  sec.  8,  art. 
VII,  of  the  constitution,  except  where  it  affects  the  state 
at  large,  this  court  judging  of  the  contingency  in  each  case 
for  itself.  State  ex  rel.  Wood  v.  Raker,  38  Wis.  71, 17 ;  State 
V.  St.  Croix  Room  Corp.  60  Wis.  565.  The  question  here 
presented  does  not  so  affect  the  state  at  large. 

The  writ  is  denied. 
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Williams,  Respondent,  vs.  Giblin,  Appellant. 

January  9  —  January  30, 1894. 

Appeal:  Taxation  of  costs:  Sixty  days  after  "finding**  is  filed, 

0fa.  202,  Laws  of  1882  {S,&K  Ann.  Stats,  sea  2894a).  providing  that 
judgment  shall  be  entered  without  costs  if  the  successful  party 
f aib  to  enter  and  perfect  it  within  sixty  days  after  "  the  finding  of 
a  court  shall  be  filed/'  does  not  apply  to  decisions  rendered  by  the 
supreme  court  upon  appeal  from  lower  courts. 

APPEAL  from  the  Circuit  Court  for  liock  County. 
Motion  to  vacate  the  taxation  of  costs  in  the  supreme 
court,  after  affirmance  of  the  judgment  appealed  from. 
K  J.  Zambj  in  support  of  the  motion. 
S.  S.  Sloauy  contra. 

Peb  Cdeiam.  The  judgment  of  the  circuit  court  in  this 
case  was  affirmed  in  this  court  October  17,  1893.  AiiUy 
p.  147.  Cost  were  not  taxed  until  December  18th  follow- 
ing. Motion  is  now  made  by  appellant  to  vacate  the  taxa- 
tion of  costs  because  they  were  not  taxed  within  sixty  days 
after  the  decision  of  the  case,  and  reliance  is  placed  on 
ch.  202,  Laws  of  1882  (S.  &  B.  Ann.  Stats,  sec.  2894a). 
This  section  provides,  in  substance,  that  whenever  the  find- 
ing of  a  court  shall  be  filed,  or  the  verdict  of  a  jury  shall 
be  rendered,  the  successful  party  shall  enter  and  perfect 
judgment  thereon  within  sixty  days  thereafter;  otherwise 
judgment  shall  be  entered  without  costs. 

We  are  satisfied  that  this  statute  does  not  apply  to  de- 
cisions rendered  by  this  court  upon  appeal  from  lower 
courts.  The  term  "finding"  is  universally  used  by  the 
profession  and  by  the  courts  as  meaning  the  decision  of  a 
trial  court  upon  the  facts.  R  S.  sees.  2870, 2871.  The  term 
is  never  used,  to  our  knowledge,  either  in  the  statutes  or 
in  common  parlance,  to  designate  the  decision  of  this  court 
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upon  appeal.    Words  are  to  be  construed  according  to  their 
usual  and  common  acceptation.    G^NdU  v.  Pleasant  Prairie 
M.  F,  Ins.  Co,  71  Wis.  621. 
The  motion  will  be  denied. 


CoTTEBLL,  Appellant,  vs.  Shepherd,  imp.,  Eespondent. 

January  9  —  January  SO,  1894. 

Limitation  of  actions:  Part  payment  by  grantee  of  mxyrtgaged  land. 

Payments  by  a  grantee  of  mortgaged  land  who,  as  part  of  the  con- 
sideration, assumed  and  agreed  to  pay  the  mortgage,  cannot  be 
imputed  to  the  mortgagor  so  as  to  remove  the  bar  of  the  statute  of 
limitations  as  against  him. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

Action  to  foreclose  a  mortgage.  The  facts  are  stated  in 
the  opinion.  The  plaintiff  excepted  to  the  refusal  of  the  trial 
court  to  order  judgment  for  any  deficiency  against  the  de- 
fendant Henry  Sheph&rd^  and  appealed  from  the  judgment 
of  foreclosure,  which  does  not  contain  such  an  order. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Oerrit  T,  Thorn.  He  contended,  inter  alia^  that  the 
mortgagee  could  regard  both  Shepherd  and  his  grantee,  who 
assumed  the  debt,  as  principal  debtors ;  that  Shepherd  by 
his  acts  had  made  his  grantee  his  agent  to  make  payments; 
and  that  payments  made  by  the  grantee  were  the  saihe  as 
if  made  by  Shepherd  himself.  National  Bank  v.  Cotton^  53 
Wis.  31 ;  Ma/rshall  v,  HohneSy  68  id.  555 ;  Clement  v,  Clem- 
ent^ 69  id.  599;  Co^^hettv.  Waterman^  11  Iowa,  86;  Cross  v. 
AUeUy  141  U.  S.  528;  TutOe  v.  Armstead,  53  Conn.  175; 
Calvo  V,  Davies,  73  N.  Y.  215 ;  Mubens  v.  Prindle^  44  Barb. 
336;  Wat^s  v.  Hubbard^  44  Conn.  340;  Burr  v.  Beers^  24 


Digitized  by  VjOOQ IC 


650  SUPEEME  COURT  OF  WISCONSIN.  [86 

Cottrell  vs.  Shepherd. 

N.  Y.  178;  Mecha/nic^  Sav.  Bank  v.  Goff,  13  R  I.  516; 
Flagg  v.  Gdtmacherj  98  111.  293;  Torrey  v.  Banky  9  Paige, 
649. 

For  the  respondent  there  was  a  brief  by  Ooldberg  cfe 
Uoxie^  and  oral  argument  by  Benj.  M.  Goldberg. 

Obton,  C.  J.  This  is  an  action  to  foreclose  a  mortgage 
executed  by  the  defendant  Henry  Shepherd  and  Margaret, 
his  wife,  to  the  plaintiflf,  on  certain  premises,  on  the  19th  day 
of  October,  1877,  to  secure  a  note  given  by  and  to  the  same 
persons,  of  $260,  at  the  same  time,  with  ten  per  cent,  inter- 
est, payable  the  Ist  day  of  June,  1883.  The  action  was 
commenced  August  9, 1890.  On  the  29th  day  of  June,  1878, 
the  said  defendants  sold  and  deeded  the  mortgaged  premises 
to  one  Louis  Eoussau  in  consideration  of  |310,  and  said  deed 
contained  a  covenant  against  incumbrances,  except  the  said 
mortgage,  and  it  was  agreed  verbally  that  Eoussau  was  to 
pay  said  mortgage  as  a  part  of  said  consideration,  and 
Roussau  paid  to  the  defendants  $60,  and  on  the  mortgage 
$50,  at  the  time  of  the  sale,  and  has  paid  since  the  interest 
on  the  note  to  July  7, 1888,  and  $50  more  on  the  principal 
in  1881.  The  balance  due  on  the  note  and  mortgage,  at  the 
time  of  the  judgment,  of  principal  and  interest,  was  $237, 
for  which  judgment  was  rendered,  as  also  for  $40  solicitor's 
fees.  The  said  Roussau  was  made  defendant,  but  made  no 
answer,  and  his  equity  of  redemption,  as  well  as  that  of 
Shepherd  and  wife,  was  foreclosed.  The  plaintiflf  asked 
judgment  for  any  deficiency  after  the  sale  against  the  said 
Henry  Shepherd^  but  did  not  ask  for  any  such  personal  judg- 
ment against  said  Eoussau.  The  defendant  Shepherd  an- 
swered, setting  up  the  statute  of  limitations  on  the  note  as 
a  bar  to  any  such  personal  judgment  against  him  for  any 
such  deficiency,  and,  this  having  appeared,  no  judgment  for 
the  same  was  rendered  or  ordered  against  him. 

These  are  the  material  facts.    The  error  assigned  is  that 
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the  court  held  that  the  statute  was  a  bar  to  any  jicrsonal 
judgment  against  Shepherd^  and  refused  to  embrace  in  the 
judgment  of  foreclosure  any  such  order.  The  learned  coun- 
sel of  the  appellant  contends  that  the  payments  of  interest 
and  part  of  the  principal  of  the  note  within  the  period  of 
limitation,  by  Eoussau,  the  grantee,  should  be  held  to  have 
been  made  by  the  said  Shepherd^  and  that  they  removed 
the  bar  of  the  statute  as  to  him,  because  Eoussau  occupied 
the  relation  of  a  joint  debtor  with,  or  agent  of,  Shepherd. 
This  is  the  only  question  in  the  case. 

The  authorities  cited  by  the  learned  counsel  are  not  in 
point  with  this  case,  but  are  claimed  to  be  the  same  in 
principle,  as  showing  by  analogy  that  Eoussau,  as  such 
grantee  subject  to  the  mortgage  and  promising  to  pay  the 
same,  was  a  joint  debtor  or  agent  of  Shepherd^  or  that  his 
relation  te  him  was  in  principle  the  same.  There  was  no 
personal  judgment  asked  against  Eoussau,  and  he  did  not 
answer;  but  the  fact  that  he  was  such  grantee  of  the 
Shepherds,  and  promised  to  pay  the  mortgage,  and  had 
made  such  payments  on  the  mortgage,  came  into  the  case 
as  matters  of  evidence,  in  order  to  show  that  the  statute 
had  not  run  as  to  Sheph^d  by  reason  of  said  payments. 

We  do  not  think  such  payments  by  Eoussau  can  have 
such  effect.  The  following  reasons  appear  to  be  sufficient 
for  so  holding:  (1)  Eoussau  was  not  a  joint  debtor,  or 
jointly  liable,  with  Shepherd.  It  is  true,  he  promised  Shep- 
herd to  pay  the  note,  and  became  liable  to  pay  it ;  but  the 
plaintiff,  as  mortgagee,  was  not  a  party  to  such  promise, 
and  has  not  yet  accepted  the  benefit  of  it,  and  has  not 
sought  to  hold  him  liable  on  it.  It  has  never  become  a 
notation.  The  plaintiff  is  not  bound  to  pursue  his  remedy 
against  Eoussau.  (2)  Eoussau  did  not  make  the  payments 
for  the  benefit  of  Shepherd^  but  for  his  own  benefit,  to  pro- 
tect his  equity  of  redemption  or  interest  in  the  premises. 
Shepherd  had  no  interest  in  the  premises  any  longer  to  pro- 
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tect.  It  was  immaterial  to  him  whether  Eoussau  paid  the 
note  or  not,  as  far  as  the  mortgage  was  concerned,  for 
EoQssau  had  bought  the  premises  subject  to  the  mortgage, 
and  had  promised  to  pay  it,  and  he  must  pay  it  or  lose  his 
land.  Shepherd  had  no  interest  in  it,  except  to  protect 
himself  against  any  deficiency  after  the  sale  of  the  prem- 
ises. Shepherd  made  the  note,  and  is  liable  to  pay  it.  He 
is  the  only  party  to  whom  the  plaintiff  leoks  for  payment. 
He  ignores  Roussau  as  a  party  to  the  note,  or  as  liable  to 
pay  it.  Eoussau  made  some  payments  on  the  mortgage, 
and  the  plaintiff  received  them,  as  he  was  bound  to  do,  for 
Roussau  stood  then  in  the  place  of  the  mortgagor  owning 
the  equity  of  redemption.  He  made  them,  however,  for 
himself  alone  and  for  his  own  protection.  He  did  not  do 
it  as  the  agent  of  Shepherd  in  any  sense,  but  was  acting  for 
himself  alone.  He  did  not  profess  to  be  acting  for  any  one 
except  himself,  and  it  is  not  shown  that  Shepherd  knew  at 
the  time  that  he  was  making  the  payments,  or  that  he  noti- 
fied him  of  it.  It  would  appear  to  be  very  unreasonable, 
as  well  as  unjust,  to  impute  these  payments  to  the  defend- 
ant Shepherd  to  have  the  legal  effect  of  a  new  promise  on 
his  part  to  pay  the  note  within  the  period  of  limitation. 
Roussau  was  not  liable  on  the  note,  and  could  not  be  sued 
upon  it.  He  could  only  be  held  liable,  if  at  all,  by  the  fore- 
closure of  the  mortgage.  Then,  by  what  authority  could 
he  make  an  acknowledgment  for  the  defendant  Shepherd 
that  the  note  was  still  a  subsisting  indebtedness  against 
him.  The  plaintiff's  relations  to  the  note  and  to  Shepherd 
as  the  maker  of  it  were  not  changed  in  the  least  by  Roas- 
sau's  purchasing  the  land  subject  to  the  mortgage,  nor  was 
Shepherd^ 8  liability  to  the  plaintiff  on  the  note  changed  or 
affected  by  it.  The  plaintiff  and  defendant  Shepherd  occu- 
pied the  same  relations  towards  each  other  as  they  did  be- 
fore. I  can  conceive  of  no  process  of  reasoning  by  which 
these  payments  by  Roussau  can  be  made  to  be,  in  law^  pay- 
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ments  made  by  the  defendant  Shepherd^  and  I  have  not 
been  able  to  find  any  case  in  the  reports  as  authority  for  it. 
This  question  is  new  in  this  court,  and  I  think  it  could 
not  have  often  arisen  anywhere.     The  case  of  Trustees  v. 
Smithy  52  Conn.  434,  seems  to  be  closely  in  point.     That 
was  a  mortgage  on  certain  tracts  of  land  to  secura  a  note 
for  $2,850  as  the  purchase  money  for  the  land.    The  mort- 
gagor sold  the  premises  subject  to  the  mortgage,  and  the 
grantees  promised  to  pay  it  as  a  part  of  the  consideration. 
The  grantees  had  made  payments  of  interest  on  the  note 
within  the  period  of  limitation.    The  maker  of  the  note 
set  up  the  statute  as  a  bar.    He  had  never  made  any  pay- 
ments on  the  note  himself^  unless  such  payments  by  the 
grantees  could  be  imputed  to  him,  and  it  was  held  that 
such  payments  did  not  remove  the  bar  of  the  statute  or 
oi)erate  as  a  new  undertaking  or  promise.    Chief  Justice 
Park,  who  wrote  the  opinion,  said :  "  The  defendant  was 
directly  and  personally  liable  on  the  note,  and  when  he 
conveyed  the  land  mortgaged  to  his  grantees  on  their  as- 
sumption and  promise  to  pay  the  note  as  a  part  considera- 
tion of  the  purchase  the  transaction  altered  in  no  respect 
whatever  the  liability  of  the  defendant  on  the  note.  Neither 
did  it  increase  or  diminish  the  remedies  of  the  plaintiffs. 
They  could  pursue  the  defendant  on  the  note,  or  the  lands 
in  the  hands  of  the  grantees,  just  as  well  as  before.    .    .    . 
Their  liabilities  are  separate  and  distinct.    Neither  party 
could  do  anything  to  increase  the  liability  of  the  other. 
How  could  the  grantees,  by  any  act  of  theirs,  acknowledge 
that  the  mortgage  debt  was  a  subsisting  indebtedness,  so 
as  to  subject  the  defendant  to  a  new  liability  upon  it,  when 
they  themselves  were  not  liable  on  the  note?   We  think 
the  grantees  could  do  nothing  by  word  or  deed  to  remove 
,  the  bar  of  the  statute  of  limitations  so  far  as  tb^  defendant 
is  concerned."    We  think  this  decision  is  supported  by  the 
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clearest  reasons,  and  any  decision  to  the  contrary  would  be 
without  and  against  reason. 

In  Ha/rloch  v.  AaKberry^  18  Ch.  Div.  229,  the  tenant  of 
the  mortgagor,  in  possession  of  the  mortgaged  premises, 
was  required  by  the  mortgagee  to  attorn  and  pay  the 
rent  to  him,  and  the  tenant  did  pay  five  pounds  ster- 
ling on  the  rent,  and  it  was  received  as  so  much  pay. 
ment  on  the  mortgage.  This  payment  was  set  up  as 
having  removed  the  bar  of  the  statute  as  against  the  mort- 
gagor. The  case  was  tried  before  Mr.  Justice  Fby,  and  he 
held  the  payment  had  such  effect,  but  on  appeal  (19  Ch. 
Div.  539)  the  Master  of  the  KoUs,  Sir  George  Jessel,  and 
the  Lords  Justices,  Sir  Willia^^Baliol  Brett,  and  Sir  John 
HoLKBR,  held  the  other  way, —  that  it  did  not  remove  the 
bar  of  the  statute  as  to  the  mortgagor.  The  reasons  given 
were  that  the  mortgagor  could  not  prevent  the  payment, 
however  much  he  might  have  disapproved  of  it  at  the  time ; 
and  that  it  w^as  a  payment  of  rent,  and  as  rent,  and  not  as 
a  payment  on  the  mortgage  for  the  benefit  of  the  mort- 
gagor, either  as  principal  or  interest. 

Inasmuch  as  such  payments,  to  remove  the  bar  of  the 
statute,  must  have  the  effect  of  an  acknowledgment  of  the 
debt  or  a  new  promise,  they  should  be  made  by  some  per- 
son who  had  the  right  to  acknowledge  the  debt  or  to  make 
the  new  promise, —  either  the  mortgagor  or  his  authorized 
agent.  In  application  to  this  case,  the  grantee  had  the 
right  to  make  payments  for  himself  to  save  his  land,  but 
had  no  right  to  make  such  payments  for  and  on  behalf  of 
the  mortgagor,  as  an  acknowledgment  of  his  debt  or  as  a 
new  promise  on  his  part.  Conversely :  "  A  mortgagor  who 
sells  th^  land  subject  to  the  mortgage  cannot,  by  his  sub- 
sequent acknowledgment  or  payments  of  interest,  toll  the 
statute  as  to  his  grantees."  Lord  v.  Morris^  18  CaL  482- 
490;  Zoll  V.  Camahcm^  83  Mo.  36;  Sohmucker  v,  SUbert^  18 


Digitized  by  VnOOQ IC 


Wis.]  JANUAKY  TERM,  1894 .  655 

Beckman  and  wife  va  Becktnan  and  wifa 

Kan.  104;  Day  v.  Baldwin^  34  Iowa,  380;  Newbould  v. 
Smith,  33  Cb.  Div.  127;  13  Am.  &  Eng.  Ency.  of  Law,  761. 
In  such  cases  it  seeras  clear  that  neither  the  mortgagor  nor 
the  grantee,  by  acknowledgment  or  payments,  can  remove 
the  bar  of  the  statute  as  to  the  other. 

The  ruling  of  the  circuit  court,  refusing  to  order  a  per- 
sonal judgment  against  the  defendant  Shepherd  for  any 
deficiency  after  sale  of  the  mortgaged  premises,  was  not 
erroneous,  and  the  judgment  without  such  order  is  correct. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Beokman  and  wife,  Appellants,  vs.  Beckman  and  wife.  Re- 
spondents. 

Jatwary  9 — January  30, 1894. 

DeecU:  Consideration:  f\irol  evidence. 

A  conveyance  of  tbeir  homestead  by  parents  to  their  sod,  and  a  mortgage 
back,  showed  tiiat  the  only  consideration  which  he  agreed  in  writ- 
ing to  pay  was  wholly  inadequate,  and  that  he  had  made  some,  kind 
of  an  oral  agreement  as  to  the  balance  of  the  consideration.  In  an 
action  by  the  parents  for  a  cancellation  of  the  deed,  it  is  Jield  that 
the  true  consideration  and  the  time  and  manner  in  which  it  was  to 
be  paid  might  be  shown  by  parol 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  defendant  John  Beckmxin,  Jr.,  is  the  son  of  the 
plaintiffs.  On  November  10,  1881,  the  plaintiflfs  owned 
and  occupied  the  forty  acres  of  land  described,  as  a  home- 
stead, and  their  son  John,  who  was  then  about  twenty-one 
years  of  age,  resided  with  them  thereon.  On  November  10, 
1881,  the  plaintiflfs,  by  warranty  deed  With  full  covenants, 
conveyed  said  forty  acres  to  the  defendant  John.  Said  deed 
recited  a  consideration  of  $1,500,  and  contained  the  foUow- 
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ing  provision :  "  The  right  of  possession  to  live  on  premises 
aforesaid  by  said  first  parties  hereby  reserved.''  Said  deed 
was  on  the  same  day  recorded  in  the  register's  office.  At 
the  same  time  the  defendant  John  gave  back  to  the  plaint- 
iffs a  mortgage  on  said  premises  in  the  usual  form,  reciting, 
in  efifect,  the  consideration  of  $1,500,  purporting  to  be  upon 
the  express  condition  that  if  the  defendant  John  should  pay 
or  cause  to  be  paid  said  $1,500  as  follows:  $1,000  to  be 
considered  paid  at  the  death  of  the  plaintiffs,  and  $500  to 
be  paid  to  the  heirs  at  law  of  the  plaintiffs  without  inter- 
est, according  to  the  condition  of  one  certain  note  bearing 
even  date  therewith,  by  the  defendant  John^ — then  the 
same  was  to  be  null  and  void.  In  said  mortgage  the  de- 
fendant John  also  covenanted  and  agreed  to  pay  all  taxes 
and  assessments  of  every  nature  that  might  be  assessed  on 
said  premises,  and,  in  case  of  the  failure  to  pay  the  $1,500 
as  mentioned  or  any  taxes  so  assessed,  then  that  the  plaint- 
iffs might  enforce  payment  of  the  mortgage  by  grant,  bar- 
gain, sale,  release,  "and  conrveyance  or  otherwise,  and  out  of 
the  moneys  arising  from  the  sale  pay  the  principal  and  in- 
terest on  said  note.  Said  mortgage  was  recorded  at  the 
time  of  recording  the  deed  and  in  the  same  office. 

On  August  5,  1891,  the  plaintiffs  commenced  this  action, 
and  alleged  in  the  complaint  the  facts  stated,  and  also  that 
the  plaintiffs  were  husband  and  wife,  aged  seventy-one 
years  and  sixty-six  years,  respectively;  that  they  were  both 
German,  and  could  neither  read,  write,  speak,  or  uuder- 
stand  the  English  language ;  that  at  the  time  of  making 
said  deed  and  mortgage  there  was  personal  property  on 
said  farm,  such  as  stock,  farming  utensils,  etc.,  of  the  value 
of  $500;  that  the  land  was  an  improved  farm,  with  house 
and  barn,  and  the  homestead  of  the  plaintiffs,  and  of  the 
value  of  $3,000,  and  all  the  property  of  every  kind  which 
they  possessed ;  that  said  papers  were  so  executed  and  de- 
livered upon  an  agreement  of  the  defendant  John  that  he 
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would  stay  on  the  farm,  aud  work  the  same  in  a  good  and 
husbandlike  manner,  and  support  and  care  for  the  plaint- 
iffs, and  each  of  them,  during  their  natural  lives,  and  give 
them  a  decent  burial;  that  no  other  or  further  considera- 
tion whatever  was  paid  or  received  by  the  plaintiffs  other 
than  said  agreement  to  support;  that  no  note,  bond,  or 
other  writing,  showing  any  obligation  of  the  defendant 
Johuy  other  than  said  deed  and  mortgage,  was  given ;  that 
the  plaintiffs  had  no  one  to  advise  with,  and  supposed  and 
believed  all  papers  necessary  to  secure  them  in  their  rights 
under  said  verbal  agreement  were  properly  drawn ;  that 
the  defendant  John  married  the  defendant  Anna  in  the 
latter  part  of  1883.  That  the  parties  all  lived  together  on 
the  premises  until  the  latter  part  of  1886,  when  the  defend- 
ants abandoned  said  farm  without  making  any  provision 
whatever  for  the  care  and  support  of  the  plaintiffs,  and 
have  never  since  furnished  any  care,  support,  or  assistance 
of  any  kind  to  the  plaintiffs;  that  the  plaintiffs  contributed 
largely  by  their  work  in  producing  the  income  from  the 
farm,  and  received  nothing  therefrom  except  a  bare  living, 
the  defendant  John  taking  all  the  balance  of  the  income ; 
that  the  plaintiffs  had  been  compelled  to  pay  most  of  the 
taxes,  and  take  care  of  themselves,  and  were  unable  longer 
to  do  so  by  reason  of  their  age.  The  prayer  was  that  said 
deed  and  mortgage  be  rescinded  and  canceled  of  record, 
and  the  title  and  possession  of  the  land  be  adjudged  to  be 
vested  absolutely  in  the  plaintiffs,  with  costs. 

The  defendants  answered,  and  alleged,  among  other 
things,  that  they  had  paid  the  plaintiffs  about  $1,200,  which 
had  been  used  to  help  pay  for  the  farm  and  in  the  purchase 
of  tools,  machinery,  and  live  stock,  and  had  received  noth- 
ing from  the  plaintiffs  therefor;  that  they  had  always  been 
ready  and  willing  to  perform  all  the  terms,  covenants,  and 
conditions  of  the  deed  and  mortgage,  and  all  the  written 
agreements  and  verbal  understandings  had  between  them 
Vol.  86—42 
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and  the  plaintiflfs,  relative  to  the  land  and  personal  prop- 
erty, except  so  far  as  the  plaintiffs,  by  their  own  conduct, 
had  prevented  the  same ;  that  the  plaintiffs  had  an  ill  feel- 
ing towards  said  Annay  and  that  it  had  been  impossible  to 
remain  in  peace  on  the  farna. 

At  the  close  of  the  trial  the  court  granted  a  motion  for 
a  nonsuit,  and  found  as  matters  of  fact  that  the  allegations 
of  the  complaint  were  not  sustained  by  the  proof,  and  as 
conclusions  of  law  that  the  defendants  were  entitled  to 
judgment  dismissing  the  complaint,  with  costs  and  dis- 
bursements, and  ordered  judgment  accordingly.  From  the 
judgment  entered  accordingly  the  plaintiffs  appeaL 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  Humjphrey  Pierce^  and  for  the  respondents  on  that  of 
John  BoUensek. 

Cassoday,  J.  The  ages  of  the  plaintiffs,  respectively,  the 
fact  that  neither  could  read,  write,  or  speak  the  English 
language,  and  the  value  of  the  real  estate  and  personal 
property,  as  alleged  in  the  complaint,  were  all  proved  with- 
out objection.  It  was  also  proved,  without  objection,  that 
no  note  was  given  with  the  mortgage;  that  the  agreement 
between  the  father  and  son  was  not  reduced  to  writing  at 
all,  except  the  deed  and  mortgage ;  that  the  son  gave  his 
father  nothing  further  for  the  deed  "than  the  mortgage 
and  his  verbal  agreement  to  support'^  the  plaintiffs;  that, 
since  the  son  had  left,  the  plaintiffs  had  not  had  any  one 
on  the  farm  to  help  them ;  that  neither  of  the  plaintiffs 
was  able  to  do  any  work  upon  the  farm ;  and  that  they 
had  no  other  property.  The  court  thereupon  excluded  all 
evidence  as  to  whether  there  was  any  part  of  the  agree- 
ment not  reduced  to  writing,  or  any  other  consideration 
for  the  deed  except  an  oral  agreement  to  support,  or  as  to 
what  that  agreement  was,  or  the  actual  consideration  for 
the  deed,  or  whether  the  father  was  to  receive  anything 
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besides  the  mortgage,  or  whether  the  son  was  to  remain 
upon  the  farm  and  support  his  father  and  mother  during 
their  natural  lives  and  give  them  a  decent  burial  at  their 
death,  or  whether  the  plaintiffs  supposed  the  papers  men- 
tioned fully  expressed  the  agreement  and  consideration  for 
the  deed,  or  that  in  1886  the  son  neglected  and  refused  t6 
furnish  any  support  to  the  plaintiffs  or  to  observe  or  carry 
out  such  oral  agreement.  Such  parol  testimony  was  ex- 
cluded on  the  ground  that  the  whole  contract  had  been  re- 
duced to  writing,  and  that  such  oral  evidence  tended  to 
contradict,  modify,  or  enlarge  the  terms  of  the  deed  and 
mortgage,  and  hence  was  inadmissible. 

The  deed  and  mortgage  back,  having  been  executed  and 
delivered  at  the  same  time,  must  be  taken  together  and 
construed  as  one  instrument  in  law  for  the  purpose  of  de- 
termining the  character  of  the  transaction  and  the  inten- 
tion of  the  parties.  GiUmann  v.  Henry ^  53  Wis.  468; 
Herlat  v.  Lowe^  65  Wis.  320;  Joy  v.  St  Zmm^  138  U.  S.  38. 
Being  one  paper  in  law,  they  must  either  stand  or  fall  to- 
gether in  law.  Morgan  v.  Loomis^  78  Wis.  598.  By  the 
two  instruments,  taken  together,  the  plaintiffs  in  effect  con- 
veyed their  homestead,  of  the  value  of  $3,000,  to  their  son, 
his  heirs  and  assigns  forever,  by  deed  reciting  a  considera- 
tion of  $1,500,  subject  to  the  reservation  of  the  possession  of 
the  land  for  the  purpose  of  living  thereon,  upon  condition 
that  $1,000  of  such  consideration  should  be  considered  paid 
on  their  death,  and  that  the  other  $500,  without  interest, 
should  be  paid  to  their  heirs  &t  law,  according  to  the  con- 
ditions of  a  certain  note  mentioned  but  never  executed. 
As  the  heirs  at  law  of  the  plaintiffs  can  only  be  ascertained 
upon  their  death,  it  is  obvious  that  the  $500  is  not  to  be 
paid  until  after  their  death.  It  appears,  and  is  in  effect 
conceded,  that  no  consideration  whatever  was  paid  or  se- 
cured except  as  mentioned.  As  indicated,  the  mortgage 
states  when  the  $1,000  is  to  be  ^^  oonaidered  paid,"  but  con- 
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tains  no  agreement  to  pay  the  same,  and  is  entirely  silent 
as  to  the  time  and  manner  of  making  such  payment,  and  is 
unaccompanied  by  any  written  agreement  to  pay  in  money, 
property,  support,  care,  or  in  any  way.  Thus  it  appears 
that  the  son  obtained  $500  worth  of  personal  property,  and 
the  conveyance  of  the  homestead  of  the  value  of  $3,000, 
without  paying  any  consideration  therefor,  or  agreeing  in 
writing  to  pay  anything  therefor,  except  the  $500  as  men- 
tioned ;  and  yet  it  is  apparent  from  the  writings  executed 
that  the  son  did  make  some  kind  of  an  agreement,  not  re- 
duced to  writing,  respecting  the  balance  of  the  considera- 
tion. In  fact  it  is  impliedly  admitted  in  the  answer  by 
alleging  in  effect  that  the  defendants  had  been  ready  and 
willing  to  perform  "  all  the  written  agreements  and  ve7*hal 
trnderatandi/nga  .  .  ,  relative  to  said  land  and  personal 
property,  except  so  far  as  plaintiffs,  by  their  own  conduct, 
prevented.'* 

The  rule  is  well  established  that  when  only  a  part  of  an 
entire  agreement  is  reduced  to  writing  the  residue  may  be 
proved  by  extrinsic  evidence.  Ballston  Spa  Bank  v.  Marine 
Bank.,  16  Wis.  136;  JiUon  v.  Gilbert,  26  Wis.  645;  Mlsa?i 
V,  Morse,  52  Wis.  240 ;  Becker  v.  Knudson,  ante,  p.  14.  So, 
where  the  time  and  manner  of  paying  the  consideration  for 
a  conveyance  is  not  expressed,  or  is  only  partially  expressed 
in  the  writings,  it  is  competent  to  prove  the  same  by  parol. 
Frey  v.  Vam^derhoof,  15  Wis.  397 ;  Hannan  v.  Oxley,  23  Wis. 
519 ;  Horner  v.  C,  M.  <&  St.  P.  R.  Co.  38  Wis.  Uh]  De  Forest 
V.  Holum,  38  Wis.  516;  Eicklandv.  Menasha  W.  W.  Co.  68 
Wis.  34 ;  Green  v.  Batson,  71  Wis.  54 ;  Ludeke  v.  Sutherland, 
87  111.  481.  Some  of  these  cases  go  to  the  extent  of  hold- 
ing that  parol  evidence  is  admissible  to  prove  an  additional 
consideration  to  the  one  recited  in  the  conveyance,  though 
not  inconsistent  with  it.  So  it  has  been  repeatedly  held 
that  a  conveyance,  though  absolute  in  form,  may  neverthe- 
less be  shown  by  parol  evidence  to  be  nothing  more  than  a 
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mortgage  or  security.  We  must  hold  that  it  was  competent 
to  prove  by  parol  the  true  consideration  for  the  conveyance,- 
and  the  time  and  manner  in  which  the  same  was  to  be  paid. 
The  action  seems  to  be  iVi  line  with  numerous  cases  in  this 
court,  where,  as  here,  the  written  instruments,  taken  to- 
gether, have  been  held  to  be  a  conveyance  upon  condition 
resting  ^wholly  or  partially  in  parol,  and  where  such  con- 
veyance has  been  set  aside  for  a  breach  of  such  .condition, 
and  the  court  has  done  equity  between  the  parties,  especially 
in  favor  of  aged  parents.  Bogie  v.  Bogie^  41  Wis.  209; 
Bremahan  v.  Bresnahariy  46  Wis.  385 ;  Blake  v.  Blake^  56 
Wis.  392;  Belong  v.  Belong,  56  Wis.  514;  Bivan  v.  Zoomisy 
68  Wis.  150;  Stoel  v.  Flanders,  68  Wis.  256;  Hartatein  v. 
Uartstein,  74  Wis.  1 ;  Bickson  v.  Field,  77  Wis.  439 ;  Mor- 
gan V.  Loomis,  78  Wis.  600. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 


GiLBEBT,  Appellant,  vs.  Lobero  and  another,  Bespondents. 

January  9  — January  SO,  1894, 

Pleading:  Counterclaim:  Landlord  and   tenant:   Waste:  Conversion: 
Striking  out. irrelevant  matter, 

1.  In  an  action  by  a  landlord  against  tenants  for  waste,  the  defendants 

may  counterclaim  for  the  value  of  personal  property  placed  by 
them  on  the  premises  during  their  tenancy,  and  which  the  landlord 
has  converted  by  preventing  its  removal. 

2.  A  motion  to  strike  out  defensive  matter  is  properly  denied  if  any 

part  of  the  matter  so  attacked  is  good. 

APPEAL  from  the  Circuit  Court  for  Shawano  County. 

The  complaint  in  this  action  has  been  before  this  court 

upon  demurrer,  and  is  reported  in  83  Wis.  189.    The  first 
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count  in  the  complaint  states  a  cause  of  action  by  a  land- 
•  lord  against  his  tenants,  under  ch.  136,  K.  S.,  for  waste  in 
removing  a  barn  from  the  demised  premises,  and  claims 
double  damages  therefor.  * 

The  answer  contains  a  counterclaim  for  the  conversion 
by  plaintiff  of  an  ice  box  and  ice  pan  which  defendants, 
during  their  tenancy,  placed  temporarily  in  a  building  on 
the  demised  premises,  and  which  it  is  alleged  the  plaintiff 
prevented  them  from  removing.  The  answer  also  contains 
a  count  by  way  of  defense,  which  alleges,  among  other 
things,  that  the  barn  was  built  by  defendants  and  was  not 
a  permanent  structure  attached  to  the  freehold ;  that  there 
was  a  custom  in  the  neighborhood  which  authorized  the 
removal  by  the  tenants  of  such  a  building;  and  that  when 
it  was  built  it  was  understood  between  the  parties  that  it 
might  be  removed  at  the  termination  of  the  lease. 

Plaintiff  demurred  to  the  counterclaim  generally  and  be- 
cause the  facts  were  not  pleadable  as  a  counterclaim. 
Plaintiff  also  moved  to  strike  out  the  alleged  defense  above 
statOT,  as  irrelevant,  immaterial,  and  redundant.  The  de- 
murrer and  motion  were  heard  together,  and  from  an 
order  overruling  the  demurrer  and  denying  the  motion 
plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Ge7^it  T.  Thorn. 

For  the  respondents  there  was  a  brief  by  M,  J,  Walh^hj 
attorney,  and  Spooner^  Sanborn  cfe  Kerr^  of  counsel,  and 
oral  argument  by  J.  B.  Kerr. 

WiNSLow,  J.  The  first  question  is  whether,  in  an  action 
by  a  landlord  against  his  tenants  for  waste  upon  the  de- 
mised premises,  the  tenants  can  counterclaim  for  the  value 
of  personal  property  which  they  have  placed  on  the  prem- 
ises during  their  tenancy,  and  which  the  landlord  has  con- 
verted by  preventing  them  from  removing  it.    We  think 
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'  '  '  '  I  ' 

this  is  a  proper  subject  of  counterclaim.  The  statute  (R.  S. 
sec.  2656)  allows  the  defendant  to  plead  as  a  counterclaim 
**  a  cause  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation  of  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action."  The 
fact  of  the  tenancy  was  an  essential  fact  in  the  plaintiff's 
cause  of  action,  without  which  he  could  not  maintain  his 
action  of  waste.  The  subsisting  lease  was,  therefore,  the 
transaction  which  was  the  very  foundation  stone  of  his 
claim.  It  is  quite  plain  that  the  counterclaim  is  for  the 
violation  of  a  right  which  also  grew  out  of  the  relations  es- 
tablished by  the  lease,  and  thus  is  a  cause  of  action  arising 
out  of  the  transaction  which  is  the  foundation  of  plaintiff's 
claim.    Such  was  the  ruling  in  Vilas  v.  Masoii^  25  Wis.  310. 

As  to  the  motion  to  strike  out  the  defensive  matter,  it  is 
settled  that  the  motion  must  be  denied  if  any  part  of  the 
matter  so  attacked  is  good.  Jarvia  v.  McBridsy  18  Wis. 
516.  That  part  of  the  answer  which  alleges  that  it  was  un- 
derstood that  the  barn  might  be  removed  by  the  tenants  is 
clearly  defensive  matter  in  the  way  of  confession  and  avoid- 
a.nce,  and  consequently  is  properly  pleadable. 

By  the  CovH. —  Order  affirmed. 


Maeathon  County,  Appellant,  vs.  Babkes,  Assignee,  Re- 
spondent. 

January  9  —  Janttaryy  SO,  1894, 

Voluntary  assignment:  Collection  of  taxes  on  personal  property, 

1.  Taxes  assessed  to  an  assignee  for  the  benefit  of  creditors  on  account 
of  personal  property  in  his  hands  as  such  assignee  are  entitled  to 
the  preference  of  payment  provided  by  sea  1698c,  S.  &  B.  Ann. 
Stats. ;  and  under  sec.  1700  it  is  the  duty  of  his  successor  in  the 
trust  to  pay  them  before  making  any  dividend,  unless  for  any  rea^ 
son  such  taxes  are  illegal 
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2l  An  action  by  a  county  against  an  assignee  for  the  benefit  of  credit- 
ors to  recover  delinquent  taxes  on  personal  property  and  to  have 
them  adjudged  a  preferred  claim  and  to  have  the  assignee  ordered 
to  pay  them,  is  essentially  an  equitable  action  and  cannot  be  main- 
tained because  the  relief  may  be  obtained  in  the  assignment  pro- 
ceedings. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

This  is  an  action  for  the  recovery  of  delinquent  taxes, 
and  the  complaint  shows,  in  substance,  that  Ho(xie  &  Mellor 
made  a  voluntary  assignment,  pursuant  to  the  statute,  of 
their  property,  effects,  etc.,  for  the  benefit  of  their  creditors, 
to  C.  V.  Bardeen,  who  qualified  and  entered  upon  his  duties, 
and  sold  and  converted  into  money  the  greater  part  of  the 
assigned  estate,  and  to  the  amount  of  $40,000.  He  had 
kept  his  office  as  such  assignee  at  Antigo  in  the  county  of 
Langlade,  where  the  assignment  was  made,  for  about  four 
months,  and  then  removed  it  to  Wausau,  Marathon  county, 
depositing  the  sum  so  realized  in  divers  banks  in  that  city, 
and  kept  his  office  thereafter  in  said  city  until  he  resigned 
his  trust,  August  20,  1891,  and  the  defendant,  BameSy  was 
appointed  and  qualified  in  his  place.  On  the  1st  of  May, 
1891,  Bardeen,  as  such  assignee,  while  having  said  money 
on  deposit,  returned  and  listed  it  for  taxation,  pursuant  to 
the  demand  of  the  assessor  of  Wausau,  and  this  assessment 
was  equalized  and  approved,  and  a  tax  thereon  was  ex- 
tended upon  the  tax  roll  against  Bardeen  as  such  assignee, 
for  that  year,  amounting  to  $1,564.20,  and  was  returned  to 
the  county  treasurer  of  Marathon  county  as  delinquent. 
The  sheriff,  in  whose  hands  the  delinquent  list  was  placed 
for  collection,  had  been  unable  to  collect  said  tax,  and  the 
defendant,  assignee  of  Hoxie  &  Mellor,  neglected  and  re- 
fused to  make  payment  thereof,  and  the  whole  sum  due, 
with  interest  allowed  by  law,  remained  unpaid.  Judgment 
was  demanded  against  the  defendant,  as  such  assignee,  for 
said  sum  with  interest,  and  that  it  be  adjudged  a  preferred 
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claim  against  the  assets  of  Hoxie  &  Mellor,  and  that  the 
defendant  be  ordered  and  directed  to  pay  it,  besides  costs, 
etc. 

The  defendant  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  plaintiff  appealed  from  an  order  sustaining 
the  demurrer. 

For  the  appellant  there  was  a  brief  by  C.  F.  Eld/red^  at- 
torney, and  Myhreay  Marchetti  <&  Bird,  of  counsel ;  and  a 
supplemental  brief  by  Silverthorn,  Hurley,  Ryan  cfe  Jones; 
and  the  cause  was  argued  orally  by  C.  B.  Bird.  To  the 
point  that,  although  the  tax  was  assessed  to  Mr.  Bardeen 
as  assignee,  the  action  could  be  maintained  against  the 
present  assignee,  they  cited  Enoa  v.  Bemie,  61  Wis.  656, 
659 ;  Dalhy  v$  People,  124  111.  66.  If  Bardeen  was  a  neces- 
sary party  defendant  the  present  demurrer  does  not  raise 
that  objection.  E.  S.  sees.  2649,  2654;  flallam  v.  Stiles,  61 
Wis.  270;  Burhqp  v.  Milwaukee,  18  id.  431,  436;  Baker  v. 
HoAJokins,  29  id.  576 ;  Yates  v.  Shepardson,  39  id.  174. 

For  the  respondent  there  was  a  brief  by  Raymond,  Lam- 
oretcx  cfe  Park,  and  oral  argument  by  B.  B.  Park.  Hey 
contended  that  if  the  complaint  states  a  cause  of  action  it 
is  a  cause  of  action  against  Bardeen  and  not  against  Barnes. 
MerriU  v.  P.  B.  Champagne  L.  Co.  75  Wis.  142 ;  WiUiam^s 
V.  Holden,  4  Wend.  223-6;  VfaUon  v.  Westwood,  73  HI.  125; 
Bigelow,  Estoppel  (5th  ed.),  148;  3  Wait,  Act.  &  Def.  259, 
art.  2,  sec.  13.  • 

PiNNEY,  J.  The  assessor  is  required  to  place  on  the  as- 
sessment roll,  "  opposite  the  name  of  each  pergon  liable  to 
assessment  on  personal  property,"  as  provided  in  the  stat- 
ute, "the  valuation  of  all  personal  property  owned  by 
himself  or  wife,  or  which  he  has  in  charge  or  possession  as 
lessee,  occupant,  agent,  mortgagee,  pledgee,  parent,  guard- 
ian, executor,  administrator,  trustee,  assignee,  or  receiver. 
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which  is  liable  to  taxation."  S.  &  B.  Ann.  Stats,  sec.  1044. 
The  tax  is  to  be  computed  upon  and  carried  out  opposite 
to  each  such  valuation  (Id.  sec.  1079) ;  and  the  warrant  for 
its  collection  to  the  treasurer  requires  him  "  to  collect  from 
each  of  the  persons  and  corporations  named  therein  .  .  . 
the  taxes  set  down  in  such  roll  opposite  to  their  respective 
names."  Id.  sec.  1081.  If  not  collected,  a  schedule  of  de- 
linquent taxes  on  personal  property  is  returned  to  the 
^  county  treasurer,  giving  the  names  of  the  persons  taxed 
and  the  amount  and  years  for  which  the  taxes  are  due,  and 
he  issues  a  warrant  to  the  sheriff  for  its  collection ;  and,  ^^  in 
case  any  of  such  taxes  shall  be  returned  unpaid  in  whole 
or  in  part,  the  said  treasurer  may  at  any  time  within  six 
years  thereafter  bring  an  action  or  actions  in  the  name 
of  his  county  to  recover  such  unpaid  taxes  and  the  costs 
and  charges  thereon,  against  the  persons  or  corporations 
charged  therewith^  in  any  court  of  competent  jurisdiction." 
Id.  sec.  1127. 

It  was  argued  that  Bardeen,  and  not  the  defendant,  had 
been  charged  with  the  tax  in  question,  and  that  the  defend- 
ant was  therefore  not  liable  to  the  action ;  but  it  will  be 
seen  that,  in  view  of  the  statutory  provisions  about  to  be 
referred  to,  the  case  does  not  require  a  decision  of  this 
question.  The  statute  authorizes  a  legal  action,  and  the 
pleader  has  attempted  to  set  out  an  equitable  cause  of  ac- 
tion, and  to  obtain  equitable  relief,  upon  the  ground  that 
the  estate  and  assets  ol  Hoxie  &  Mellor,  in  the  hands  of 
the  defendant  as  their  assignee,  are  held  in  trust  for  the 
payment  of  the  tax  in  question,  assessed  on  account  of  it ; 
and,  in  addition  to  demanding  judgment  for  the  amount 
due  against  the  defendant  as  assignee  of  Hoxie  &  Mellor, 
asks  that  such  sum  be  adjudged  a  preferred  claim  against 
the  assets  in  the  hands  of  the  assignee,  and  that  the  de- 
fendant, as  such  assignee,  be  ordered  to  pay  it,  besides 
costs,  etc.    Since  the  enactment  of  sec.  1127,  allowing  ac- 
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tions  to  be  brought  for  the  recovery  of  delinquent  taxes,  it 
has  been  provided  by  sec.  2,  ch.  48,  Laws  of  1885  (S.  &  B. 
Ann.  Stats,  sec.  1693c),  that  "  the  costs,  debts  due  the  United 
States  or  the  state  of  Wisconsin,  all  taxes  and  assessments 
levied  and  unpaid,  expenses  of  the  assignment,  and  executing 
the  trust,"  shall  be  first  paid ;  and  by  subd.  13,  sec.  2,  ch.  194, 
Laws  of  1879  (S.  &  B.  Ann.  Stats,  sec.  1700),  it  is  provided 
that  "  before  making  any  dividend  the  assignee  shall  pay 
all  taxes  assessed  upon  the  property  assigned  which  remain 
unpaid."  The  tax  in  question  is  one  levied  by  reason  of 
the  property  assigned,  and,  in  a  general  sense,  upon  it,  and 
is  entitled  to  the  preference  of  payment  provided  by  sec. 
169Sc.  It  is  the  plain  duty  of  the  present  assignee,  under 
sec.  1700,  to  pay  it  before  making  any  dividend,  unless  for 
any  cause  the  tax  is  illegal.  These  provisions  are  to  be 
construed  liberally  for  the  protection  and  relief  of  the  as- 
signee, who  has  no  personal  interest  in  the  matter,  but 
merely  a  duty  to  perform  for  the  benefit  of  those  bene- 
ficially interested. 

The  circuit  court,  or  the  judge  thereof  in  vacation,  has 
supervision  of  the  proceedings  in  all  voluntary  assignments 
made  under  the  statute,  and  may  make  all  necessary  orders 
for  the  execution  of  the  same.  R.  S.  sec.  1693.  Upon  a 
petition  on  behalf  of  the  plaintiflf,  stating  the  material  facts 
and  that  the  assignee  refused  ta  make  payment  of  the  tax, 
it  would  be  the  duty  of  the  court,  or  judge  in  vacation,  to 
direct  payment  thereof,  if  the  validity  of  the  tax  was  not 
questioned  and  the  assignee  had  funds  belonging  to  the 
estate  to  enable  him  to  make  such  payment.  His  failure 
to  make  payment,  having  sufficient  funds  for  that  purpose, 
would  be  a  clear  breach  of  his  bond,  and  would  render  both 
himself  and  his  sureties  liable  for  the  amount.  If  the 
validity  of  the  tax  is  questioned,  the  court  may  proceed  to 
try  and  determine  its  validity  in  the  same  manner  as  in  the 
case  of  any  other  contested  claim. 
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An  independent  original  action  for  relief  cannot  be  main- 
tained where  it  may  be  obtained  on  motion  or  petition  in 
an  action  or  proceeding  previously  commenced,  in  which 
the  necessary  parties  are  before  the  court,  or  where  the 
claimant  may  intervene  by  motion  or  petition.  The  cases 
are  numerous  on  this  point,  and  some  of  them  are  referred 
to  in  Stein  v.  Benedipt,  83  Wis.  610.  The  reason,  for  the 
rule  is  stronger  where,  as  in  the  present  case,  tha  claim  re- 
lates to  or  may  affect  assets  or  a  fund  in  course  of  admin- 
istration in  the  action  or  proceeding  already  instituted. 
Any  other  rule  would  be  productive  of  embarrassment  and 
uncertainty.  The  present  action  is,  we  hold,  essentially  an 
equitable  one,  and  the  plaintiff  can  have  all  the  relief  it 
seeks  by  it  in  the  proceedings  in  the  matter  of  the  assign- 
mefnt  of  Hoxie  &  Mellor.  There  was  no  necessity,  there- 
fore, for  instituting  the  present  action,  and  to  sustain  it 
tends  to  multiplicity  of  suits  and  would  be  productive  of 
unnecessary  costs.  No  reason  whatever  is  suggested  why 
a  remedy  so  plain,  direct,  and  inexpensive  has  not  been  re- 
sorted to.  For  this  reason  the  demurrer  of  the  defendant 
was  rightly  sustained,  but  the  judgment  to  be  entered 
thereon  must  be  without  prejudice  to  the  right  of  the  plaint- 
iff to  proceed  by  motion  or  petition,  as  already  indicated. 

By  the  Court. —  The  order  of  the  circuit  court  is  aflBrmed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 


Lamon  and  others,  Respondents,  vs.  FBrrz,  Appellant. 

January  10 —  January  30, 1894. 

Contracts:  Interpretation:  Evidence. 

In  an  action  to  recover  for  making  railroad  ties  under  an  oral  con- 
tract»  plaintiffs  testified  that  defendant  told  them  to  make  the  ties 
the  same  as  they  had  been  making  them  for  M.,  a  neighbor.     De- 
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fendant,  in  his  direct  examination,  testified  that  he  told  one  of  the 
p]ainti£fs  he  could  go  to  work  ''  on  the  same  terms  he  was  working 
for  M.  as  to  specifications,  and  that  the  terms  were  to  be  the  same 
as  with  the  ties  he  wa§  making  for  M.  ;*'  but  on  cross-examination 
he  said:  *'I  told  him  to  go  on  and  make  the  ties  just  the  same  as 
he  had  been  for  M.  That  was  the  words  used."  Held,  that  the 
court  was  justified  in  assuming  that  by  the  contract  the  ties  were 
to  be  made  the  same  as  those  of  M.,  and  not  on  the  same  terms,  and 
in  excluding  evidence  of  the  terms  of  the  contract  with  M.  in  re- 
apect  to  the  manner  in  which  the  quantity  of  ties  was  to  be  deter- 
mined, eta 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

The  facts  are  stated  in  the  opinion.  The  defendant  ap- 
peals from  a  judgment  in  favor  of  the  plaintiffs. 

Z.  J.  Ruskj  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  W.  H,  Stafford 
and  Vesper  Morgan^  and  oral  argument  by  Mr.  Stafford. 

Obton,  C.  J.  This  action,  consolidated  of  two  actions, 
stands  now  in  the  names  of  the  three  plaintiffs  against  the 
defendant,  on  a  contract  between  them  for  making  3,480 
railroad  ties  of  timber  on  the  defendant's  land,  at  the  price 
of  seven  cents  per  tie,  and  for  a  lien  on  said  land  therefor. 
The  case  was  tried  before  the  court  with  a  jury,  but  the 
following  was  the  only  question  submitted  to  the  jury,  viz. : 
"How  many  ties  did. plaintiffs  make  for  defendant,  of  the 
kind  contemplated  by  the  parties  when  the  contract  was 
made?"  and  the  jury  answered  "3,480  ties."  This  num- 
ber of  ties,  at  seven  cents  each,  constituted  the  judgment, 
exclusive  of  interest  and  costs  and  lien  on  the  land,  and  the 
defendant  has  appealed  therefrom.  The  main  questions 
presented  on  this  appeal  are,^r«^.  What  was  the  language 
used  by  the  parties  in  making  the  contract?  and  second^  Is 
there  any  ambiguity  in  the  language  used  that  required 
either  the  court  or  jury  to  put  any  construction  upon  it, 
outside  or  beyond  its  plain  and  obvious  meaning? 
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The  learned  counsel  of  the  appellant  contends  that  the 
language  used  means  that  the  plaintiffs  agreed  to  cut  said 
ties  on  the  same  terms  as  they  were  cutting  ties  for  another 
person  near  by,  by  the  name  of  Morrissey.  On  the  other 
hand,  the  learned  counsel  of  the  respondents  contends  that 
the  language  used  means  that  they  were  to  make  the  ties 
the  same  as  they  had  been  making  ties  for  Morrissey.  It 
is  conceded,  however,  pn  both  sides,  that  the  price  was  to 
be  seven  cents  per  tie.  The  testimony  of  the  plaintiffs,  as 
to  the  language  used,  was  as  follows :  "  Go  on  and  make 
the  ties,  and  make  them  the  same  as  we  had  been  making 
them  for  Morrissey."  The  testimony  in  chief  of  the  de- 
fendant, as  to  the  language  used,  was  as  follows :  "  I  told 
him  he  could  go  to  work  any  time  he  wanted  to  on  the 
same  terms  he  was  working  for  Morrissey  as  to  specifica- 
tions, and  that  the  terms  were  to  be  the  same  as  with  the 
ties  he  was  making  for  Morrissey."  On  cross-examination 
the  defendant  testified  as  follows:  "I  told  him  to  go  on 
and  make  the  ties  just  the  same  as  he  had  been  foi*  Morris- 
sey. That  was  the  words  used."  This  last  testimony  of 
the  defendant,  and  the  testimony  of  the  plaintiffs  as  to  the 
contract,  are  substantially  the  same.  The  lang'uage  is  so 
plain,  even  where  the  testimony  differs,  that  it  certainly 
does  not  require  any  special  interpretation.  By  the  testi- 
mony of  the  plaintiffs,  the  ties  were  to  be  made  (or  manu- 
factured) the  same  as  those  of  Morrissey;  and  by  the  first 
testimony  of  the  defendant  the  ties  were  to  be  made  on  the 
same  terms  as  the  Morrissey  ties.  The  difference  is  obvious 
and  material.  But  the  defendant  corrected  his  testimony 
on  cross-examination,  so  as  to  agr.ee  with  the  plaintiffs'. 
The  jury  found  the  plaintiffs'  version  of  the  contract  the 
true  one. 

First,  then,  such  was  the  contract;  and,  secondly,  the 
jury  does  not  seem  to  have  had  any  difficulty  in  under- 
standing what  the  language  meant.    The  difference  be- 
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tween  making  ties  and  the  terms  upon  which  they  are  made 
is  quite  distinct  and  material.  The  first  exception  taken 
by  the  learned  counsel  of  the  appellant  will  clearly  and 
practically  show  this  difference.  The  plain  tiflf,  as  a  witness, 
was  asked  by  defendant's  counsel,  on  cross-examination : 
"How  were  you  paid  by  Mr.  Morrissey?  What  was  Mor- 
rissey's  method  of  determining  the  amount  of  the  ties? 
How  were  the  tiQS  you  made  for  Mr.  Morrisey  to  be  counted 
or  estimated?"  The  court  sustained  the  plaintiffs'  objec- 
tions to  these  questions,  and  the  defendant  excepted.  The 
court  probably  understood  that  the  defendant  had  finally 
agreed  with  the  plaintiffs  as  to  the  language  used  in  mak- 
ing the  contract,  and  rejected  the  testimony  as  to  the 
ierm%  of  the  Morrisey  contract ;  and  we  think  the  court 
was  correct  in  this  ruling.  The  defendant's  counsel  asked 
the  court  to  direct  a  verdict  for  only  1,740  ties,  "accord- 
ing to  inspection,'*  at  seven  cents  each.  This  raised  the 
same  question  as  to  whether  the  plaintiffs'  ties  should  not 
be  first  hauled  to  the  railroad,  and  be  there  inspected  and 
counted  the  same  as  Morrissey's  ties.  The  plaintiffs'  ties 
were  counted  in  the  woods  as  fast  as  made,  and  entered  in 
a  book;  and  as  to  the  dimensions  of  the  ties  and  the  kind 
and  quality  of  the  timber  the  plaintiffs  claimed  that  the 
defendant  knew  at  the  time  just  how  the  ties  were  made, 
and  made  no  objection  to  them,  and  finally  ordered  the 
plaintiffs  to  cut  the  timber  closer  or  cleaner,  which  made 
some  of  the  ties  under  size  for  their  inspection  at  the  rail- 
road like  the  Morrissey  ties.  These  were  questions  for  the 
jury  on  the  evidence.  The  court  properly  refused  to  direct 
such  a  verdict. 

The  other  exceptions  are  to  be  instructions  of  the  court. 
If  there  were  any  errors  in  the  charge,  they  are  not  specific- 
ally pointed  out  any  further  than  by  inclosing  large  portions 
of  the  charge  within  brackets,  and  all  such  appear  to  be 
unexceptionable.    The  instructions  throughout,  if  there  is 
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any  difference  at  all,  appear  to  be  very  favorable  to  the 
defendant. 

Lastly,  the  court  did  not  err  in  denying  the  defendant's 
motion  for  a  new  trial.  The  verdict  of  the  jury  and  the 
judgment  are  clearly  supported  by  the  testimony,  and  ap- 
pear to  be  just. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Abandonment. 

Of  highway.    See  Highways,  8. 

Of  child.    See  Parent  and  Child. 
Abatement,  Plea  in.    See  Pleading,  ft. 
Acceptance.    See  Sale  of  Chattels,  8, 12. 
Accident  Insurance.    See  Insurance,  2-7. 
Account.    See  Appeal,  12. 

Accounting.  See  Corporations,  4.  Guardian  and  Ward.  Part- 
nership, 7. 

ACTION. 

Cause  of  Action.  See  Action,  2.  Assault  and  Battery,  1.  Con- 
tracts. Corporations.  CouNTisa  Death,  l.  Debtor  and 
Creditor.  Deeds,  1,  4.  Ejectment.  Estates  of  Decedents. 
False  Representations.  Highways,  6,  Insurance,  l,  a  Land- 
lord AND  Tenant.  Libel,  a  Master  and  Servant,  3,  7,  9,  10. 
Municipal  Corporations,  1,  4-6.  Partnership.  5-7.  Pleading. 
3-5. 10, 11.  Railroads.  1-3,  6,  0,  10,  15.  Sale  of  Chatteis,  8,  IB- 
Street  Railways.  Sunday.  Trespass.  Vendor  and  Pur- 
chaser.   Voluntary  Assignment,  7.    Witnessfa 

By  whom  to  be  brought  —  Who  may  maintain.    See  Corporations,  4. 

CouNTiESw    Debtor  and  Creditor,  2-4    Deeds,  4.    Insurance, 

11, 13.    Sale  of  Chattels,  13.    Schools. 
Conditions  precedent.    See  Municipal  Corporations,  4. 
Commencement.    See  Service  of  Summons. 
Limitations.    See  Limitation  of  Actions. 
When  barred  by  other  action  or  proceeding.    See  Debtor  and  Creditor, 

a    Voluntary  Assignment,  7. 

Survival. 

1.  An  actioD  to  recover  the  amouDtof  expenses  incurred  in  consequence 

of  8  personal  injury  which  was  caused  by  defects  in  a  highway  and 
resulted  in  death,  cannot  be  maintained  by  the  personal  representa- 
tive of  the  deceased.     Topping  v.  St.  Lawrence,  526 

Dismissal  for  champerty.    See  Attorneys,  1. 

Revival    See  Insurance,  12. 

At  law  or  in  equity 9  See  Pleading,  %.  Suretyship,  1.  Voluntary 
Assignment,  7. 

2.  The  complaint  in  this  case,  showing  that  defendants  as  ofRcers  of 

the  plamtiff  corporation  had  been  guilty  of  breaches  of  trust  and 
fraud  in  dealing  with  the  property  of  the  corporation,  is  hdd  to 
state  a  good  cause  of  action  for  equitable  relief.  North  Hudson 
M.  B.<&L.  Asso.  V.  ChildSy  82  Wis.  460,  adhered  ta  Same  Case,  292 
Vol.86  — 43 
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Tort  or  contractf    See  FAliSB  Rspbssentations,  2L 
Various  Aetiona  and  Proceedings, 

Against  a  County, 
To  recover  attorney's  feee,  etc.,  paid  by  town,  26fi. 

Against  a  City. 

Certiorari  to  review  proceedings  for  opening  street^  876b 

To  restrain  opening  of  disused  street,  897. 

For  injuries  rrom  defective  sidewalk,  458i 
Against  a  Toitm, 

For  injuries  from  defective  bridge.  482. 

For  death  of  person  caused  by  defective  highway,  526L 

Against  a  Village, 
For  injuries  caused  by  steamboat  in  street^  ISL 

Against  Public  Officers. 

btate  treasurer.    On  official  bond,  29. 

City  clerk.    Certiorari,  189,  876. 

Town  clerk.    Certiorari,  140.    Mandamus,  568. 

Justice  of  the  peace.    False  imprisonment,  868L    Quo  uxtrranto^  646L 

Constable.    For  false  imprisonment,  868. 
Against  a  Railway  Company, 

To  set  aside  contract  for  sale  of  land,  48. 

To  establish  trust  in  land  and  compel  conveyance,  59. 

For  injuries  to  person  through  negligence,  64,  179^  197,  285,  287,  8(N^ 
635,  589. 

For  injury  to  personal  property  through  negligence^  197. 

For  killing  of  horses  on  track,  206. 

For  death  of  person  caused  by  negligence,  501. 

For  injury  to  cranberry  marsh  by  fire,  466.  471, 

For  breach  of  contract  of  carrfage  of  horses,  S2, 

Garnishment,  805. 

For  obstructing  and  destroying  use  of  street,  597. 
Against  a  Street  Railtvay  Company,  ' 

For  injury  to  carriage  through  negligences  840. 

For  pei-sonal  injuries  caused  by  ejection  of  boy  from  car,  48& 
Against  an  Insurcmce  Company, 

On  fire  policy,  77,  823,  898^  402»  425,  60& 

On  life  policy,  468,  5ia 

Against  a  Bank. 
For  appointment  of  receiver,  etc.,  612L 

Against  other  Private  Corporations. 
For  trespass,  142. 
For  injury  to  employee,  230. 
For  death  of  employee,  226,  576. 
For  breach  of  covenant  in  lease,  270. 
For  breach  of  warranty  of  machinery,  281. 
For  goods  sold  and  delivered,  852. 
For  services  rendered,  882,  580,  587. 
Ejectment,  540,  552. 

Against  Administrators  or  Executors, 
To  compel  payment  of  legacy,  19. 
For  services  and  disbursements  of  attimieys^  880l 
For  storing  logs  in  booms,  etc.,  4981 
Against  a  Guardian, 
For  an  accounting,  99. 
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Against  Assignee  for  Benefit  of  Creditors, 

Garnishment,  829. 

Settlement  of  account,  612. 

To  recover  delinquent  taxes,  663. 
By  the  State, 

On  bond  of  state  treasurer,  29. 

Certiorari  to  review  proceedings  laying  out  drain,  140. 

CertioraH  to  review  assessment  proceeSings,  189. 

Certiorari  to  revie.w  proceedings  opening  street,  876. 

Mandamus  to  compel  decision  by  circuit  judge,  474 

MandamtLS  to  compel  insertion  of  tax  in  roll,  56^1 

Mandamus  to  compel  delivery  of  possession  of  office,  634. 

QvLO  warranto^  to  try  title  to  office  of  justice,  646. 

For  bigamy,  498. 

For  burglary,  626. 

By  a  County. 
For  priority  of  payment  from  assets  of  bank,  612, 
For  delinquent  taxes,  668. 

By  a  CUy. 

To  compel  removal  of  buildings  from  street,  291. 
Bya  Toton, 

To  recover  attorney's  fees,  etc.,  paid  for  county,  266. 

By  Public  OfflcerSj  Boards,  etc 

Free  high  school  board.    Relation  for  mandamus,  668. 

Clerk  ot  circuit  court    Relation  for  mandamus  684 
By  a  Railway  Company, 

Condemnation  of  land  for  spur  track,  154 
By  a  Bank, 

Attachment,  212. 
By  other  Pritate  Corporations, 

For  price  of  goods  sold,  89,  852. 

Relation  for  certiorari  to  review  assessment  1891 

For  rent  27a 

For  breaches  of  trust  etc.,  by  its  officers,  292. 

Garnishment  829. 

To  restrain  opening  of  disused  street,  897. 

Objection  to  account  of  assignee,  612^ 
ByAdministraiors. 

For  death  caused  by  negligence,  etc,  226.  501,  576. 

For  death  caused  by  defective  highway,  526. 

For  storing  logs  in  booms,  etc.,  493. 
Actions  arranged  according  to  their  sub^ject  matter. 

On  official  bond  of  state  treasurer,  29. 

On  covenant  against  incumbrances,  in  deed,  14 

On  lease,  for  rent  270. 

On  life  insurance  policy,  463. 

On  accident  and  life  insurance  policy,  518.  ' 

On  fire  insurance  policy,  77,  828,  893,  402,  425,  606. 

On  promissory  notes,  164,  255. 

On  written  contract  of  indemnity,  113,  802. 

On  written  contract  for  price  of  chattels,  217. 

On  written  contract  for  services  rendered,  580. 

On  express  oral  contract,  for  share  of  life  insurance  moneys^  1. 

On  express  oral  contract  to  place  fire  insurance,  42. 

For  price  or  value  of  goods  sold,  89, 161,  255^  852,  441. 
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For  labor  and  servicer  210,  321,  882,  587,  668. 

For  services  and  disbursements  of  attorneys,  830. 

To  recover  attorney's  fees,  etc.,  paid  by  town  for  county,  266L 

For  storing  logs  in  booms,  eta,  498. 

For  breach  of  warranty  of  goods  sold,  281. 

For  breach  of  contract  of  carriage  of  horses»  82. 

To  recover  delinquent  taxes,  663. 

For  money  had  and  received,  438. 

For  trespass  on  land,  142,  147, 408,  496. 

For  waste  by  tenant,  661. 

For  injury  to  cranberry  marsh  by  fire,  466,  471. 

For  a  nuisance  —  obstruction  of  street,  eta,  by  railroad,  597. 

For  conversion  of  pei'sonal  property,  176,  661. 

For  injuries  to  personal  property  through  negligence,  181, 197,  840L 

For  killing  of  horses  through  negligence,  206,  420. 

For  loss  of  services  of  minor  child,  etc.,  81. 

For  false  representations,  427,  477. 

For  assault  and  battery,  278i 

For  false  imprisonment,  868. 

For  injuries  to  person  through  negligence,  64^  178, 197,  220,235, 287, 

809,  585.  589. 
For  injuries  to  person  by  wrongful  ejection  from  street  car,  483. 
For  injuries  to  person  through  defective  bridge,  482. 
For  injuries  to  person  through  defective  sidewalk,  458. 
For  death  of  person  caused  by  negligence,  eta,  226,  501,  576L 
For  death  of  person  caused  by  defective  highway,  526. 
For  libel,  887,  849. 
Ejectment,  109, 170,  449,  549,  552. 
Replevin,  75,  200. 
Attachment,  212,  887. 
Gku-nishment,  25,  805,  829,  891. 
Certiorari,  140,  189,  876. 
Mandamus,  474,  568, 684 
Prohibition,  645. 
Quo  warranto,  646. 

Condemnation  of  land  for  spur  track,  154 
Taxation  of  costs  in  supreme  court,  648. 
Voluntary  assignment  —  report  of  assignee,  612. 
VoluntarV  assignment  —  petition  by  assignor  for  disohai^e^  84& 
Petition  for  administration,  361. 
Contested  probate  of  will,  188. 
To  compel  payment  of  legacy,  19. 
Account  of  trustee  of  trust  power  under  will,  92l 
Account  of  guardian,  99. 
For  contribution  between  sureties,  569. 
For  dissolution  of  partnership,  859. 
To  foreclose  mortgage,  164,  399,  511,  649. 
To  redeem  land  from  mortgage,  416. 
To  establish  trust  in  land  and  compel  conveyance,  59. 
For  breaches  of  trust,  eta,  by  officers  of  corporation,  2921 
For  appointment  of  receiver,  eta,^  813,  612. 
In  the  nature  of  interpleader,  819. 
To  quiet  title  and  restrain  trespass,  299. 
To  restrain  opening  of  disused  street,  897. 
For  mandatory  injunction  to  compel  removal  of  buildings  from 

street,  291. 
To  rescind  contract  of  sale  of  chattels,  eta,  248. 
To  rescind  conveyance  of  land,  106^ 
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To  set  aside  land  contract,  48. 

To  set  aside  tax  deed  for  fraud,  538. 

To  cancel  and  set  aside  mortgafi;e  executed  by  infant,  878. 

To  cancel  deed  and  mortgage,  655. 

Creditors'  actions  to  set  aside  fraudulent  conveyances,  138,  870. 

For  specific  performance  of  land  contract^  43. 

For  bigamy,  498. 

For  burglary,  626. 

ADJOURNMBNT&  ,  See  JU8TICE8*  COUETa 

Administrators  and  Exboutor&  See  Action,  1.  Estatbb  of  De- 
cedents.   Insurance,  12.    Wills. 

Admissions  of  fact  on  trial    See  Appeal^  8,  9.    Evidence,  9. 

Adoption.    See  Parent  and  Chilix 

ADVERSE  POSSESSION. 

1.  In  an  action  of  trespass,  where  the  defendant  claims  title  to  the 
locus  in  quo,  his  title  deeds  are  admissible  without  proof  of  seisin' 
or  possession  within  twenty  years.  Having  shown  his  legal  title  to 
the  premises,  he  is  presumed,  under  sec.  4210,  R  S.,  '*  to  have  been 
possessed  thereof  within  the  time  required  by  law,''  and  the  occu-y 
pancy  of  other  persons  is  **  deemed  to  have  been  under  and  in  sub- 
ordination to  the  legal  title,"  unless  shown  to  have  been  adverse. 
Riha  V,  Pelnar,  408 

%,  The  grantor  of  land  is  estopped  from  claiming  that  his  possession 
after  the  conveyance  was  adverse  to  his  grantee.  Ibid, 

8L  The  grantor  of  land  continuing  in  possession  after  the  convevance 
cannot  set  up  adverse  possession  against  his  grantee,  but  holds  as 
tenant  for  the  latter  until  he  explicitly  disclaims  such  relation. 
McCormick  v.  Hemdon,  449 

AFFmAViT.    See  Attachment. 

AoENCT.  See  Insurance,  14-17,  20.  Limitation  op  Actions,  2l  Ne- 
gotiable Instruments,  2.  Sale  of  Chattels,  1,  7»  13.  Vendor 
AND  Purchaser,  5.  , 

Amendment  of  pleading.  See  Ejectment.  Estates  of  Decedents;  2. 
Pleadinq,  4,  5. 

Andcals.    See  False  Representations,  2l    Railroads,  7,  9l    ' 

Answer  See  Appeal,  0.  Corporations,  8.  Ejectment.  Judgment, 
5.    Partnership,  4-a    Pleading,  6-a    Sale  of  Chattei^  9, 10. 

APPEAL  TO  SUPREME  COURT. 
From  what  may  betaken^    See  Practice. 

1.  A  judgment  for  costs  is  appealabla    Sanborn  u  Perry,  861 

2.  That  part  of  a  judgment  of  foreclosure  which  orders  a  personal  judg- 

ment for  any  deJlciency  after  sale  of  the  mortgaged  premises,  is  ap- 
pealabla    (faynor  v,  Blewett,  899 

8.  An  order  denying  a  motion  for  judgment  on  the  minutes  and  special 
verdict,  not  followed  by  judgment  for  the  opposite  i>arty,  affects  a 
substantial  right  and  is  appealable.    Murphey  u  Weil^  648 

Notice  of  appeal 

4  Under  sec.  3049,  R.  S.,  a  notice  of  appeal  not  directed  to  or  served 
"  on  the  clerk  of  the  court  in  which  the  .  .  .  order  abpealed 
from  is  entered,"*  is  a  mere  nullity.  North  Hudson  3LB.A  L,  Aseo, 
V.  ChUda,  293 
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Exceptions:  Bill  of  exceptions:  Cases  and  briefs.    See  Attoenkys,  4 

Chanoe  of  Venue,  2.    New  Trial,  4. 
&  Circuit  Court  Rule  XXIV,  as  to  the  preparation  of  bills  of  exceptions* 
and  Supreme  Court  Rules  VIII  and  IX,  as  to  the  preparation  and 

grin  ting  of  cases  and  briefs,  will  be  strictly  enforced.    Megow  r. 
'..  M.  d:St,RR  Co.  465 

Findings  of  fact:  When  treated  cm  verities.    See  Street  Railways^  a 
5.  A  recital  in  a  judgment  tliat  '*  no  answer  or  demurrer  has  been  served 
or  filed  herein,"  is  conclusive  on  appeal,  where  the  record  does  not 
show  what  proofs  were  made  to  the  court  when  the  judgment  was 
applied  for  and  ordered.     WHmot  v.  Smith,  299 

7.  A  finding  of  fact  by  the  trial  court  will  be  regarded  in  all  respects  as 
a  verity,  as  against  a  respondent  who  took  no  exception  thereta 
Miller  v,  Tracy,  830 

Admissions  of  fact:  Correction  of  record. 

&  A  fact  admitted  in  open  court  on  the  trial  is  one  of  the  facts  in  the 
case,  as  much  as  the  finding  of  a  special  verdict    Murphey  v.  WeU, 

643 
9l  Upon  an  appeal  from  an  order  panting  a  n«w  trial  on  the  ground 
diat  the  findings  of  the  special  verdict  were  inconsistent,  the  bill 
of  exceptions  contained  only  the  special  verdict,  aIthou<?h  respond- 
ent had  asked  the  insertion  tliert-in  of  an  admission  of  an  important 
fact,  made  on  the  trial  On  respondent's  motion  the  record  is  re- 
turned to  the  trial  court,  in  order  that  motion  may  there  be  made 
for  correction  of  the  bill  of  exceptions.  Ibid, 

Errors  which  mil  not  work  a  reversal  See  Assault  and  Battery,  & 
Insurance,  7.  Judgment,  6.  Mandamus,  2.  Master  and  Serv- 
ant, 12,  la 

10.  A  verdict  will  not  be  disturbed  because  the  trial  judge  made  an  error 

of  ten  cents  in  stating  to  the  jury  the  amount  which  plaintiff  should 
reoover  in  case  certain  facts  were  found.     Warden  v,  Sweeney, 

11.  The  exclusion  of  admissible  evidence  which  could  not  have  changed 

the  result  is  not  a  material  error.    Hoffman  u  Joachim,  188 

12.  Where  an  action  is  upon  an  account  and  also  upon  a  note  given  for 

a  part  thereof,  and  the  note  is  brought  into  court,  the  defendants 
are  not  prejudiced  by  the  fact  that  the  findings  and  judgment  rest 
upon  the  account  rather  than  the  note,  especially  where  no  interest 
was  allowed.    Spaulding  v,  Stubbings,  255 

18.  A  refusal  to  instruct  the  jury  that  they  might  find  damages  for  de- 
fendant in  case  they  found  in  his  favor  is  not  a  ground  for  reversal 
where  the  verdict  was  for  plaintiff.    Palmer  v.  Banjield,  441 

Reversal  in  matters  of  discretiotu    See  references  under  Discretion. 

Effect  of  appeal  upon  judgment  as  a  bar.    See  Judgment,  2, 

Perfecting  judgment  on  appeal:  Costs. 

14  Ch.  202,  Laws  of  1882  (a  &  R  Ann.  Stata.  sea  2894aX  providing  that 
judgment  shall  be  entered  without  costs  if  the  sucx^essful  party 
fails  to  enter  and  perfect  it  within  sixty  days  after  "  the  finding  of 
a  court  shall  be  filed,"  does  not  apply  to  decisions  rendered  by  the 
supreme  court  upon  appeal  from  lower  courts.  Williams  v.  Otb- 
lin,  648 

Appeal  from  taxation  of  costs.    See  Costs,  2. 

Appealable  Order.    See  Appeal,  8w    Practicb. 

Apportionment  of  taxes  in  joint  free  high  school  district   See  SOHOOLa 
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Arbitration  and  Award.    See  Sale  op  Chattels,  2-5. 
Argument  to  jury.    See  Attorneys,  4,  5.    Master  and  Servant,  6. 

ASSAULT  AND  BATTERY. 

1  One  who  kicked  another  is  liable  for  an  injury  of  which  such  kick 
was  the  exciting  cause  and  which  was  its  natural  consequence, 
although  the  physical  condition  of  the  person  kicked  may  have 
aggravated  the  injury.     Vosburg  v.  Putney,  278 

2.  The  question  as  to  what  was  the  exciting  cause  of  an  injury  follow- 

ing a  kick  on  the  leg  of  a  person,  is  a  proper  subject  for  expert  tes- 
timony. Ibid. 

3.  Defendant  having  testified  that  he  touched  plaintiffs  son  with  his 

foot,  a  statement  in  the  charge  to  the  jury  that  lie  kicked  him  is 
not  ground  for  a  reversal  Ibid. 

Assionment. 
Of  policy.    See  Insurance,  18. 
For  benefit  of  creditors.    See  Voluntary  Assignment. 

ATTACHMENT. 

1.  Where  the  affidavit  for  an  attachment  upon  a  d»'nian<l  not  yet  due 
states,  as  rec^uired  by  statute,  that  the  debt  is  to  Iwcome  due,  the 
writ  is  not  mvalidated  by  an  unnecessary  recital  therein  to  the 
effect  that  it  '*  appears  from  said  affidavit  that  the  wUoIe  amount 
due  the  said  plaintiffs^  is  a  certain  sum.    Spitz  v.  Mohr,  887 

2l  The  affidavit  for  an  attachment,  made  h^  one  of  th;'  plaintiffs,  states 
that  the  defendants  (naming  them)  are  mdebted  to  the  plaintiffs,  etc, 
and  that  the  affiant  has  jsood  reason  to  believe,  etc.,  **  that  tfie  par- 
ties aforesaid  have  assigned,"  etc.,  their  property  with  intent  to 
defraud  their  creditoi-s.  HeW,  that  "the  parties  aforesaid"  refers 
to  the  defendants  specifically  named,  and  that  the  affidavit  is  a 
sufficient  compliance  with  the  statute  requiring  it  to  state  "  that 
the  defendants  have  assigned,"  eta  Ibid. 

ATTORNEYS  AT  LAW. 

See  Counties.    Criminal  Law,  1.    Estates  op  Decedents,  1.    Mas- 
ter AND  Servant,  ^  la 

1.  When  the  fact  that  an  action  is  being  prosecuted  under  a  cham- 

pertous  agreement  comes  to  the  knowledge  of  the  court  in  any 
proper  manner,  the  action  will  be  dismissed.  Barker  v.  Barker, 
14  Wia  181,  adhered  to.    Kelly  v.  Kelly,  170 

2.  A  contract  between  attorney  and  client  by  which  the  attornev 

agrees,  in  consideration  of  $1,  to  prosecute  an  action  and  pay  all 
costs,  expenses,  and  counsel  fees  therein,  and  the  client  agrees  that 
if  awarded  judgment  she  will  pay  him  a  certain  share  of  the  pro- 
ceeds of  the  land  recovered,  out,  if  unsuccessful,  said  sum  or  |l 
shall  be  full  consideration  for  the  attorney's  services  and  counsel 
fees,  is  champertous.  Ibid. 

3.  An  attorney  prosecuting  an  action  under  a  champertous  agreement 

cannot,  in  his  client^s  absence,  cancel  such  agreement  and  proceed 
with  the  action,  even  though  he  has  a  letter  of  attorney  authorizing 
him  to  sue  and  do  all  things  necessary  in  that  behalf.  Ibid. 


Digitized  by  VnOOQ IC 


680  INDEX  [86 


4  If  couDsel  pursue  an  improper  line  of  argument  to  the  jury,  excep- 
tion thereto  should  be  taken  and  a  ruling  had  thereon  at  the  time, 
so  that  the  error,  if  any,  may  appear  from  the  record.  Lane  v. 
Madison,  453 

5.  A  motion  for  a  new  trial  on  the  ground  of  improper  argument  to 
the  jury  is  addressed  to  the  discretion  of  the  trial  court,  and  its  de- 
cision will  not  be  disturbed  except  in  case  of  an  abuse  of  such  dis- 
cretion. Ibid, 

Banks  and  Banking.    See  Voluntary  Assignment,  1,  4,  5. 
BiQAMY.    See  Marriage. 

Bill   op  £xception&     See   Appeal,  5-9.     Attorneys,  4     Street 
Railways,  a 

Bills  and  Notes    See  Negotiable  Instruments. 

Bona  Fide  Purchaser.    See  Negotlable  Instruments,  Tax  Titles,  2. 

Bond  of  assignee :  Approval    See  Voluntary  Assignment,  2, 

Bridges    See  Highways,  6. 

Briefs  in  supreme  court    See  Appeal,  5. 

Brokers.    See  Vendor  and  Purchaser,  5. 

Burden  op  Proof.    See  Adverse  Possession,  1    Drains   Highways, 

2,    Master  and  Servant,  1. 
Burglary.    See  Criminal  Law,  3. 
Capacity  of  testator.    See  Wills,  2. 
Carriers    See  Railroads,  8,  9. 
Cases  and  Briefs^  in  supreme  court    See  Appear  S. 

CASES  DISTINGUISHED,  ETa 

1.  Andretos  v,  Welch,  47  Wis.  182  (as  to  time  for  foreclosure  sale),  dis- 

tinguished and  limited.    Meehan  v,  Blodgeti,  515 

2.  Arnet  v.  Milimukee  M.  M,  Ins,  Co.  22  Wis.  521 ;  Halt  v,  Hinckley,  32 

id.  868 ;  Smith  u  Lockwood,  84  id.  72  (as  to  when  statutory  remedy- 
is  exclusive),  distinguished.    Pierstoff  v,  Jorges,  188 

8.  Atlee  v,  Bartholomew,  69  Wis.  43  (as  to  oral  modification  of  contract 
for  sale  of  landX  distinguished.  Walt  v.  M,,  St  R  d:  8,  S,  M,  21 
Co.  57 

4-  Ballin  v,  Loeb,  78  Wis.  404  (as  to  effect  of  receivership  on  liens), 
explained     (harden  City  B,  cfr  T,  Co.  v,  Qeilfuss,  623-5 

5.  Barker  v.  Barker,  14  Wi&  131  (as  to  champerty),  adhered  to.    Kdly  v, 

Kelly,  172 

6.  Black  V,  Winneshiek  Ins,  Co.  31  Wis.  74    See  Na  14 

7.  Damon  V,  Damon,  28  Wis.  510;  Gibson  v.  Gibson,  46  id.  449;  Wcty  v. 

Way,  67  id.  662  (as  to  injunction),  distinguished.  North  Hudson  M, 
B.  iSt  L.  Asso.  V.  Childs,  297 

8.  First  Nat.  Bank  v,  Conway,  67  Wia  210  (as  to  waiver  of  right  to  re- 

moval of  cause),  distinguished.    Northern  Pac  i2L  Ca  ix,  McMullen, 

501,509 

9.  Gibson  v.  Gibson,  46  Wi&  449.    See  Na  7. 

10.  Hall  V.  Hinckley,  32  Wis.  36a    See  Na  2. 

11.  Hlawacek  v,  Bohman,  51  Wis.  92  (as  to  character  of  orderX  distin- 

guished.   Merriman  v,  McCormick  H,  AL  Cik  145 
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12.  In  re  Rankin,  85  Wis.  15  (as  to  discharge  of  assigDor),  distinguished. 
Van  Ingen  v.  Feldt,  347-8 

la  Jewell  V.  a,  St  P,<&M.R  Co.  54  Wis.  610  (as  to  negligence  of  passen- 
gerX  distinguished.    Alford  v,  C,  M,  dt  St,  R  R,  Co,  286 

14-  Killips  17.  Putnam  F.  Ins,  Co.  28  Wis.  472;  Black  v.  Winneshiek  Ins, 
Co,  31  id.  74  (as  to  time  limited  for  action),  distinguished.  Hart  v. 
Citizens'  Ins.  Co.  80 

15.  Larkin  v.  Noonan,  19  Wi&  82  (as  to  publication  of  libel),  distin- 

guished.    Werner  v.  Ascher,  a51 

16.  Mackeyv,  Michelstettei-,  77  Wis.  210.    See  Na  24. 

17.  Milwaukee  Ind,  School  v,  Milwaukee  Co.  40  Wis.  889  (as  to  changing 

custody  of  minor  child),  distinguished.    Schiltz  v.  Roenitz,  88 

18.  Mihcaukee  Iron  Co.  v.  Schubel  29  Wis.  444  (as  to  direction  of  writ  of 

certiorari),  distinguished.    State  ex  reL  Tibbits  v,  Milwaukee,     877 

19.  North  Budson  M.  B.  <StL.Asso.  v.  Childs,  82  Wis.  460  (as  to  character 

of  action),  adhered  ta    Same  Case,  298,  297 

20.  Pqposkey  v.  Munkwitz,  68  Wis.  881  (as  to  damages^  distinguished. 

Pewaukee  M,  Co,  v.  Howitt,  270,  276 

21.  Schmolze  v,  C„  4f.  <fr  St.  P.  R  Co.  88  Wis.  659 ;  Whalen  v.  C,  &  N.  W. 

R  Co,  75  id.  654  (as  to  negligence  of  person  injured  on  track),  dis- 
tinguished.   Johnson  v.  Lake  Superior  T.  <&  T,  Co.  78 

22.  Sinith  v.  Lockwood,  84  Wis.  7*2.    See  Na  2. 

28.  Stein  v.  Benedict,  83  Wis.  608  (as  to  bringing  in  new  parties),  dis- 
tinguished.    Taylor  v.  Matteson,  127 

24.  Trustees  v.  Kilboum,  74  Wis.  452 ;   Mackey  v.  Michelstetter,  77  id. 

210  (as  to  demurrer  and  adequacy  of , remedy  at  law),  distinguished. 
Pierstoff  v.  Jorges,  186 

25.  Way  v.  Way,  67  Wis.  662.    See  Na  7. 

26.  Whalm  v.  C.  iSbN.W.R.  Co,  75  Wia  654.    See  Na  21. 
Cause  of  Action.    See  Action.    Trial,  Place  of,  1.  , 
Certainty  in  pleading.    See  Trespass. 

Certificate  o(  election.    See  Officers,  1. 

CERTIORARI. 
See  Ck)STS,  L 

1.  Where  the  common  council  of  a  city  is  n  continuing  body  and  has 

the  control  of  all  its  records,  while  thecitjr  clerk  having  the  custody 
thereof  is  a  mere  ministerial  oflBcer,  a  writ  of  certiorari  to  review 
proceedings  of  the  council  should  be  directed  to  that  body,  and  not 
to  the  clerk  or  to  the  city  itself.    State  ex  rel  Tibbits  v,  Milwaukee. 

876 

2.  Where  a  writ  of  certiorari  has  been  misdirected  it  may  be  superseded 

before,  as  well  as  after,  its  return.  Ibid. 

Champerty.    See  Attorneys,  1-3. 

CHANGE  OF  VENUR 

See  Removal  of  CAUSEa    Trial,  Place  of. 

1.  An  order  directing  a  change  of  the  place  of  trial,  under  subd.  8,  sec. 
2622,  R  a,  on  the  ground  that  the  convenience  of  witnesses  and 
the  ends  of  justice  will  be  promoted  thereby,  will  not  be  reversed 
except  for  a  manifest  abuse  of  discretioa    ChaUoner  v.  Boyington, 

^  217 
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2l  Where  such  an  order  is  granted  in  a  case  which  has  onoe  been  tried, 
and  the  "  records  and  files  "  upon  which  it  was  granted  are  not  be- 
fore t)iis  court,  and  it  does  not  appear  what  facts  were  within  the 
knowledfre  and  observation  of  the  trial  judge,  this  court  cannot 
hold  that  there  was  an  abuse  of  discretion.  Ibid, 

8l  Upon  an  application  for  such  a  change,  the  convenience  of  parties 
who  are  witnesses  may  be  considered  to  the  same  extent  as  that  of 
other  witnesses.  Ibid. 

4.  Upon  an  application  for  a  change  of  venue  on  the  ground  that  the 

convenience  of  witnesses  and  the  ends  of  justice  would  be  pro- 
moted thereby,  no  procedure  being  prencribed  by  statute  or  rule, 
it  is  sufficient  if  the  judge  or  court  is  satisfied  by  proof  of  some 
sort  that  a  good  cause  for  the  change  exists.     Fostd  v,  Weinhagen^ 

308 

5.  Where  a  change  has  been  granted  on  that  ground,  this  court  will 

not  reverse  the  order  unless  there  has  been  a  clear  abuse  of  discre- 
tion. Ibid 

6.  Where  a  defendant  corporation  had  the  absolute  right  to  have  the 

f)lace  of  trial  changed  to  the  county  in  which  said  corporation  was 
ocated,  plaintiff's  opposition  to  such  change  on  the  ground  that 
the  convenience  of  witnesses  and  the  ends  of  justice  would  be  pro- 
moted by  retaining  the  cause  in  the  county  in  which  it  was  brought, 
and  his  final  consent  to  the  change,  did  not  constitute  a  waiver  of 
his  right  to  have  the  venue  changed  back  to  the  original  county  on 
said  ground,  if  the  court  of  the  county  to  which  the  first  change 
was  made  should  in  its  discretion  so  order.  Maker  u  Davis  A  Starr 
L.CO.  580 

Charginq  the  Jury.    See  Instructions  to  Jury.  • 

CHATTEL  MORTGAGEa 
See  Garnishment,  1 

1.  A  father  purchased  personal  property  and  immediately  leased  it  to 

his  son,  who  had  been  present  and  had  selected  the  property  when 
the  purchase  was  made.  The  son  took  possession  under  the  lease,  and 
while  so  in  possession  mortgaged  the  property  to  persons  who  had 
given  him  credit  on  the  faith  of  his  ownership  thereof.  Af  terwai-ds 
the  father  took  possession,  terminating  the  lease,  as  by  its  terms  be 
was  authorized  to  da  In  replevin  by  the  mortgagees  against  the 
father,  it  is  held  that  the  son  had  no  right  to  give  the  mortgage, 
and  that  the  father,  not  having  said  or  done  anything  to  mislaid 
the  mortgagees  or  induce  them  to  give  credit  to  the  son,  was  not 
estopped  to  claim  the  property.    Neuhauer  v,  Gabriel^  200 

2.  Assuming  that  the  mortgage  operated  as  an  assignment  of  the  son*8 

interest  in  the  lease,  yet  the  mortgagees  took  subject  to  the  terms 
of  the  lease  and  were  thereby  estopped  to  deny  the  lessor^s  title. 

Ibid. 

Cities.    See  Certiorari,  L  Municipal  Corforation&  Pubuo  Lands. 
Schools,  4 

Co-employees.    See  Street  Railways,  5. 

Collusion.    See  Debtor  and  Creditor,  5,  6L 

Common  Carriers.    See  Railroads,  8,  9. 

Common  Schools.    See  Schools. 

Competency  of  testator.    See  Wills,  a 
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Complaint.  See  Action,  2.  Death,  1.  Debtor  and  Crbditob,  5,  «. 
Estates  of  Decedents,  2.  Evidence,  1, 2.  False  Representa* 
tions.  2.  Highways,  6.  Insurance,  a  Judgment,  a  Libel,  8l 
Pleading,  1,  2,  4,  5, 10, 11.  Railroads,  6, 15.  Street  Railways* 
8,  5.    Trespass.  • 

Condemnation  of  Land.    Sae  Railroads,  1-a 

CoNPUCT  OF  Laws.    See  Judgment,  4.    Removal  of  Causes. 

CoNsiDKRATiON.  See  Deeds,  8,  7,  a  Insurance,  a  Mortgages,  4,  5. 
Negotiable  Instruiients.    Suretyship,  2.    Witnesses. 

Conspiracy.    See  C*riminal  Law,  a 

Constitutional  Law.    See  Judgment,  4    Taxation,  2. 

CONTRACTS. 

See  Attorneys,  1-3.  Chattel  MoRTOAOEa  Corporations.  Coun- 
ties. Deeds.  Estates  of  Decedents,  1.  Garnishment,  2,  In- 
fants. Insurance.  Landlord  and  Tenant.  Marriage.  Mar- 
ried Women.  Master  and  Servant,  14  Mortgages,  1,  a 
Negotiable  Instruments.  Partnership.  Railroads,  9.  Sale 
OF  Chatteia  Sunday.  Suretyship.  Trial.  Place  of,  2. 
Vendor  and  Purchaser.    Voluntary  Assignment.    WiTNESSEa 

1.  Defendant  having  agreed  in  writing  to  pay  plaintiff  a  certain  amount 

for  drawing  lumber  to  defendant's  yard,  to  furnish  a  wagon  for 
such  purpose,  and  to  pa^  twenty-five  cents  additional  for  each  1,000 
feet  if  the  whole  quantity  should  be  delivered  in  a  specified  time, 

Slaintiff  was  entitled  to  recover  the  additional  pay,  although  he 
id  not  complete  the  delivery  in  the^specifie<l  time,  if  the  delay  was 
caused  by  defendant's  refusal  to  furnish  the  wagon  or  failure  to 
furnish  the  requisite  facilities  for  unloading  the  lumber  in  the 
yard.    Maker  v,  Davis  dt  Starr  L,  Co,  580 

2.  In  an  action  to  recover  for  making  railroad  ties  under  an  oral  con- 

tract, plaintiffs  testified  that  defendant  told  them  to  make  the  ties 
the  same  as  they  had  been  making  them  for  M.,  a  neighbor.  De- 
fendant, in  his  airect  examination,  testified  that  he  told  one  of  the 
plaintiffs  he  could  go  to  work  "  on  the  same  terms  he  was  working 
for  M.  as  to  specifications,  and  that  the  terms  were  to  be  the  same 
as  with  the  ties  he  was  making  for  M. :"  but  on  cross-examination 
he  said:  **I  told  him  to  go  on  and  make  the  ties  just  the  same  as 
he  had  been  for  M.  That  was  the  words  used."  Held,  that  the 
court  was  justified  in  assuming  that  by  the  contract  the  ties  were 
to  be  made  the  same  as  those  of  M.,  and  not  on  the  same  terms,  and 
in  excluding  evidence  of  the  terms  of  the  contract  with  M.  in  re- 
spect to  the  manner  in  which  the  quantity  of  ties  was  to  be  deter- 
mined, eta    Lamori  v.  Fritz,  668 

Contribution.    See  Suretyship. 

Contributory  Negugence.  See  Municipal  Corporations*  2,  8. 
Railroads,  7, 11-14 

Conversion.    See  Landlord  and  Tenant,  6. 

Conveyances.  See  Adverse  Possession,  2,  a  Debtor  and  Creditor. 
Deeds.    Railroads,  4    Tax  TiTi^Ea    Vendor  and  Purchaser. 
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CORPORATIONa 

See  Action,  2l  Cha-nqe  op  Venue,  6.  Ejectment.  Guabdian  and 
Ward,  1.  2.  Insurance,  17.  Landlord  and  Tenant,  1.  I^duta- 
TiON  OF  Actions,  1.    Municipal  Corporations.    Schools.  1. 

1.  Stx)ckho]der8  in  a  corporation  having  by  a  written  contract  severally 

agreed  to  indemnify  such  stockholders  as  were  or  should  become 
liable  upon  the  paper  of  the  company  as  indorsers,  each  to  con- 
tribute in  proportion  to  the  stock  held  by  him,  it  is  immaterial,  in 
an  action  upon  such  contract  against  one  who  executed  it  uncon- 
ditionally, that  other  parties  signed  it  upon  condition  that  it  should 
be  binding  on  them  only  if  signed  by  all  who  were  named  therein. 
Taylor  V.  Mattesoriy  113 

2.  The  fact  that  the  plaintiff  in  such  action  had  received  an  increase  in 

his  salary  as  president  of  the  company,  as  a  consideration  for  in- 
dorsing paper  of  the  company,  does  not  preclude  him  from  resort- 
ing to  the  contract  of  indemnity.  Ibid. 

8.  The  fact  that  plaintiff  as  president  issued,  and  personally  indorsed, 
notes  of  the  company  beyond  the  limit  fixed  in  the  contract  of  in- 
demnity, without  authority  from  ,the  corporation,  and  that  tlie 
assets  of  the  corporation  were  by  its  authority  applied  to  the  pay- 
ment of  the  notes  issued  in  Excess  of  said  limit  instead  of  the  notes 
within  the  terms  of  the  contract  of  indemnity,  at  a  time  when  the 
corporation  was  in  fact  insolvent,  is  not  a  defense  to  an  action  on 
the  contract,  since  the  corporation,  whether  solvent  or  not,  had  the 
power  to  ratify  and  to  pay  the  notes  so  given  by  plaintiff,  and  de- 
fendant, not  being  a  creditor  of  the  corporation,  could  not  be  heard 
to  question  its  action  in  that  behalf.  IbicL 

4.  In  an  action  at  law  upon  the  contract  of  indemnity  defendant  could 
not  set  up  a  counterclainf  for  an  accoimting  by  plaintiff  as  to  un- 
authorized or  improper  acts  done  by  him  as  president  of  the  cor- 
poration, because  the  right  of  action  m  respect  thereta  if  any,  is  in 
the  corporation,  and  it  is  a  necessary  party  to  the  litigation  thereof, 
but  is  not  a  necessary  party  to  the  litigation  of  plaintiff's  demand. 

Ibid. 

COSTS. 

See  Appeal,  1, 14.    Judgment,  1.    New  Trial,  2,  8,  5. 

1.  Where,  upon  a  writ  of  certiorari  directed  to  a  city  clerk,  an  assess- 

ment of  certain  property  for  taxation  was  held  unlawful,  costs 
were  properly  awarded  against  the  clerk.  State  ex  reL  Holt  L,  Co, 
V.  BeUew,  189 

2.  Defendants  having  appealed  from  the  taxation  of  costs  by  the  clerk, 

plaintiff  offered  to  aeduct  the  sum  claimed  as  excessive  if  defend- 
ants would  withdraw  their  appeal  without  costs  of  motion,  but  de* 
fendants  declined  to  do  sa  The  court,  having  found  that  a  smaller 
sum  should  be  deducted,  refused  costs  of  motion.  Held^  not  an 
abuse  of  discretion.    Stubbings  v,  McGregor^  248 

Counsel  to  defend :  Appointment    See  Criminal  Law,  1. 

Counterclaim.  See  Corporations,  4  Ejectment.  Landlord  and 
Tenant,  6.    Partnership,  4-a 
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COUNTIES. 

See  Criminal  Law,  1.    Voluntaey  Assignment,  7. 

In  an  action  against  a  county  to  set  aside  certain  taxes,  two  items  of 
which  were  to  pay  indebtedness  of  a  town,  there  was  a  judgment 
setting  aside  said  items  and  sustaining  the  others,  and  giving  costs 
against  the  counter*  The  county  appealed  from  the  part  of  the 
judgment  against  it,  and  the  plaintinn  also  appealed.  The  county 
l>oard  authorized  said  town  to  employ  an  attorney  to  take  entire 
»!harge  of  the  cause  in  the  supremo  court  The  town  did  so,  and 
f)aid  his  fees  and  disbursements.  Held,  that  the  county  was  the 
real  partjr  in  interest  in  the  action ;  that  it  had  power  to  employ,  or 
In  authorize  the  town  to  employ  for  it,  counsel  to  attend  to  the 
c<'iuse  in  the  supreme  court;  and  that  it  was  liable  to  reimburse  the 
town  for  said  expenditures.  Sec.  752,  R  &  (requiring  the  district 
attorney  to  prosecute  er  defend  all  actions  in  which  the  county  is 
interested  or  a  party,  '*in  the  circuit  court  *'X  is  not  applicabla 
Eagle  River  v,  Oneida  Co.  206 

Court  and  Jury.    See*  iNSTRUcmoNs  to  Jury.    Railroads,  8, 11. 
CouRTSw    See  Debtor  and  Creditor,  7.    Mandamus,  1.    Removal  of 

Causes.    Supreme  Court. 
CovENANTa    See  Deeds,  1,  2.    Landlord  and  Tenant,  1-4.    Vendor 

and  Purchaser,  4. 

Creditors'  Actions.    See  Debtor  and  Creditor. 

CRIMINAL  LAW  AND  PRACTICR 
See  Justices'  Courts. 

1.  The  defendant  in  a  criminal  case  may  have  whatever  counsel  be 

chooses  to  retain,  and  may  refuse  the  services  of  any  other :  but 
if  he  would  be  defended  at  the  expense  of  the  county  he  must  ac- 
cept the  services  of  any  reputable  attorney  whom  the  court,  in  its 
discretion,  may  see  fit  to  appoint    Baker  v.  State,  474 

2.  In  a  criminal  case,  the  court  having  repeatedly  charged  the  jury 

that  to  justify  a  conviction,  *•  no  mere  weight  of  evidence  is  suffi- 
cient unless  it  excludes  all  reasonable  doubt,"  and  that  *'  the  proof 
of  guilt  must  be  inconsistent  with  smy  other  rational  supposition," 
it  was  not  error  to  refuse  to  give  an  instruction  to  the  effect  that 
the  defendants  should  not  be  convicted  upon  mere  suspicion,  es- 
pecially as  there  was  abundant  undisputed  evidence  in  the  case 
tending  to  prove  the  guilt  of  all  the  defendants.    Murphy  v.  State, 

626 
S.  Defendants  were  vagrants  and  tramps,  punishable  under  sees.  1543- 
1546,  R  8.,  and  sec.  1547d,  S.  <&  B.  Ann.  Stats.,  and  had  confederated 
together  to  continue  their  criminal  career  as  such.  Acting  together 
as  confederates  they  attempted  to  steal  passage  on  a  railway  train, 
and  refused  to  pay  fare  thereon.  After  bemg  ejected  from  the 
train  they  continued  together  until  late  at  night  when,  being  sub- 
stantially together  and  acting  in  concert  three  of  them  stole  some 
chickens.  An  hour  or  two  later  a  store  about  eighty  rods  distant 
was  burglarized.  After  the  store  was  robbed  they  remained  sub- 
stantially together,  wandering  through  the  country,  until  the  next 
evening,  when  they  were  arrested  in  another  county,  arid  part  of 
the  property  stolen  from  the  store  was  found  on  one  of  them. 
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When  arrested  they  were  Hitting  around  a  fire  which  they  had 
lighted  close  to  a  railway  track,  and  one  of  them  was  armed  with 
a  revolver.  The  carrying  of  the  revolver,  and  probably  also  the 
building  of  the  fire,  was  a  oriminHl  offense,  in  the  commission  of 
which  they  were  all  confederates.  In  an  action  against  them  for 
the  burglanr  of  the  store,  the  above  facts,  being  conclusively 
proven,  are  held  to  establish  a  conspiracy  and  confederacy  between 
them  to  commit  crimes  of  the  same  nature  during  the  night  the 
burglary  was  committed,  and  to  justify  an  instruction  tJiat  the 
fact  that  a  part  of  the  stolen  property  was  in  the  possession  of  one 
of  them  might  be  considered  in  a^termining  the  guilt  of  the  others. 

JWdL 
Custom.    See  Master  and  Servant,  2, 14.    Sale  of  Chattels,  7. 

DAMAGEa 

See  Assault  and  Battery,  1.    Death.    False  Imprisonment.    Land- 
lord AND  Tenant,  2-5. 

In  an  action  for  personal  injuries  it  was  error  to  instruct  the  jury 
that  they  might  allow  reasonable  compensation  for  the  tncoiiven- 
ience  as  well  as  for  the  injury  suffered  by  the  plaintiff  Jenson  tx 
C,  St.  P.,  M.<SbO.RCo.  689 

DEATH  BY  WRONGFUL  ACT. 
See  Action,  1.    Master  and  Servant,  3, 10. 

1.  In  an  action  under  sees.  4256,  4256,  R  S.,  to  recover  damai^ffs  for  the 

death  of  plaintiff's  intestate,  who  left  no  widow  and  whose  children 
are  none  of  them  alleged  to  be  infants,  the  complaint  is  held  de- 
fective in  not  showing  that  there  were  any  persons  to  whom  pe- 
cuniary injury  resulted  from  such  death.  Topping  v,  St  Law- 
renee^  536 

2.  In  an  action  to  recover  damages  for  the  death  of  a  boy  sixteen  years 

old,  evidence  as  to  the  pecuniary  circumstances  of  his  motner,  a 
widow,  and  the  number  of  her  children,  was  admissible;  and  the 
jury  in  such  case  might  take  into  account  her  reasonable  expecta- 
tion of  pecuniary  benefit  from  the  continuance  of  his  life,  even 
beyond  his  majority.     Thomptton  v,  Johnston  Bros,  Co,  576 

8.  An  award  of  $1,700  in  such  a  case  is  held  not  excessiva  Ibid, 

Death  of  party.    See  Insurance,  12. 

DEBTOR  AND  CREDITOR 

See  Appeal,  12.    Attachment.    Chattel  Mortgages.    Garnishment. 
^         RECEivERa    Suretyship.    Tender.    Voluntary  Assignment. 

1.  A  judgment  debtor  having  fraudulently  transferred  book  accounts 
and  other  personal  property,  and  the  fraudulent  vendee  having  col- 
lected and  appropriated  to  his  own  use  moneys  upon  said  accounts 
and  from  a  sale  of  a  part  of  the  other  property,  the  judgment 
creditor  may,  after  the  return  of  an  execution  unsatisfied,  main- 
tain an  equitable  action  under  sec.  8029,  R.  S.,  even  though  a  part 
of  the  propertv  is  still  in  the  possession  of  the  fraudulent  vendee 
and  might  be  levied  upoa    Pieratoff  v,  Jorgea,  128 


Digitized  by  VnOOQ IC 


Wis.]  index.  687 


a.  A  creditor's  action  under  sec  3029,  R  8.,  may  be  maintained  al- 
though plaintifiTs  judgment  is  one  recovered  by  her  in  bastardy 
proceedings  against  the  father  of  her  child.  The  equitable  powei-s 
of  the  court  will  be  exercised  in  such  action  to  enforce  ana  make 
efifectual  the  remedy  given  to  the  mother  by  the  statute  in  relation 
to  bastardy.  Ibid. 

8.  In  such  action  the  plaintiff  may  attack  the  validity  of  conveyances 
made  by  the  defendant  prior  to  the  recovery  of  the  judgment  in 
the  bastardy  proceedings,  on  the  ground  that  they  were  made  with 
intent  to  hinaer,  delay,  and  defraud  her  in  the  collection  of  any 
judgment  which  she  might  recover  in  said  proceedings.  IbirJ, 

4.  A  mere  creditor  at  large  is  not  entitled  to  have  conveyances  of  th  » 
debtor's  property  set  aside  as  fraudulent ;  nor  can  the  alleged  fraud- 
ulent grantees  l)e  made  parties  in  his  action  against  the  debtor  (even 
though  such  action  is  an  equita)>le  one)  merely  for  the  purpose  of 
restraining  them  from  disposing  of  said  property.  North  Hudson 
M.B.iSbL,  Amo,  v.  Childa,  292 

QL  In  a  creditors'  action  under  sec  8029,  R.  S.,  the  failure  of  the  com- 
plaint to  contain,  in  form,  the  averments  in  respect  to  collusion 
specified  in  Circuit  Court  Rule  XXVIII,  sec  1,  is  not  ground  of 
demurrer.    Faberv,  Matz,  870 

6.  It  is  a  sufficient  compliance  with  said  rule  if  the  complaint  states 

facts  from  which  the  lack  of  collusion,  etc,  are  apparent        Ibid, 

7.  The  circuit  court  for  Milwaukee  county  may  entertain  an  action  in 

the  nature  of  a  creditors'  bill  upon  a  judgment  of  the  superior  court 
of  that  county,  to  enforce  satisfaction  thereof  out  of  property  fraud- 
ulently conveyed  by  the  judgment  debtor.  Ibid. 

8.  The  pendency  of  proceedings  supplementary  to  execution  on  a  judg- 

ment is  not  a  bar  to  a  creditors'  action  to  reach  property  fraudu-^ 
lently  conveyed  by  the  judgment  debtor  to  a  third  person.        Ibid, 

9.  The  judgment  on  the  debt  is  conclusive  in  the  creditors'  action  as  to 

the  validity  and  justice  of  the  plaintiff's  claim.  Ibid. 

10.  Voluntary  conveyances  by  a  judgment  debtor  to  a  third  person  of 
substantially  all  her  property  not  exempt  from  execution,  upon  a 
trust  and  benefit  reservea  to  her,  are  fraudulent  as  a  matter  of  law. 

Ibid. 

Deceit.    See  Fai^e  Rbpre8entation& 

DEED& 

See  Adverse  Possession.    Mortgages,  1,  2.    Railroads,  4.    Tax 
Titles.    Vendor  and  Purchaser,  4. 

1.  After  the  execution  and  delivery  of  a  conveyance  of  land  the  grantee 

retained  the  entire  consideration  under  an  agreement  that  he 
would  apply  it  to  the  payment  of  existing  incumbrances,  against 
which  there  was  a  covenant  in  the  deed.  Afterwards,  upon  a 
settlement  between  the  parties,  the  grantee  represented  that  he  Imd 
paid  a  certain  incumbrance,  and  took  ccedit  therefor,  thoujerh  he 
had  not  in  fact  paid  it  Held,  that  he  was  estopped  thereafter  to 
claim  a  breach  of  the  covenant  by  reason  of  said  incumbrance. 
Becker  v.  Knudson,  14 

2.  Parol  evidence  of  the  above  facts  did  not  tend  to  contradict  or  vary 

the  effect  of  the  deed  or  covenant  Ibid. 

dw  Parol  evidence  is  admissible  to  show  in  what  manner  the  consider- 
ation named  in  a  deed  is  to  be  paid.  Ibid. 
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4.  A  deed  will  not  relate  back  to  the  date  of  a  contract  for  the  sale  of  the 

land  so  as  to  prevent  the  vendor,  who  retained  possession  until  de- 
livery of  the  deed,  from  maintaining^  replevin  against  a  mere  tres- 
passer who  wrongfully  cut  and  removed  timber  from  the  land  after 
the  date  of  the  contract  but  before  the  consideration  was  paid  or 
the  deed  delivered.    Stahl  v.  L/ynn,  76 

5.  In  ejectment  the  complaint  described  the  land  as  lots  194, 196,  and  198, 

W(»t  Sixth  street,  in  the  city  of  Superior,  and  upon  the  town  site 
of  Sut>erior  as  said  town  site  has  been  surveyed  and  platted  and  the 
plat  thereof  recorded.  A  tax  deed,  dated  in  1866,  upon  which 
plaintiffs  title  i-ested,  purported  to  convey  "  West  Sixth  street,  lots 
194,  196,  198,  in  the  town  of  Superior."  Held,  that  although  ju- 
dicial notice  could  be  taken  of  Uie  fact  that  the  territory  of  the  town 
is  now  embraced  in  the  city,  yet  the  description  in  the  deed  did  not, 
by  itself,  show  that  it  referred  to  the  land  in  suit  That  description 
could,  however,  be  aided  by  extrinsic  evidence.    Ritchie  t7.  Catlin, 

109 

6.  Upon  an  issue  involving  title  to  land,  the  testimony  of  one  under 

whom  both  parties  claim,  that  when  he  signed  the  deed  of  the 
premises  to  defendant's  grantor  he  could  not  read  English  and  sup- 
posed that  it  described  a  different  parcel  of  land,  is  not  admissible, 
where  there  was  no  claim  that  the  mistake  was  mutual  or  that  the 
grantee  in  such  deed  knew  of  the  mistake  or  was  guilty  of  any 
fraud.     Riha  v,  Pelnar,  408 

7.  A  written  contract  of  sale  and  the  deed  given  in  execution  thereof 

described  specifically  two  government  subdivisions  of  land  and 
stated  the  consideration  as  a  gross  sum,  without  mention  of  the 
number  of  acres  sold  or  of  any  price  per  acre.  Held,  that  in  the 
absence  of  fraud  or  mistake  parol  evidence  was  inadmissible  to 
^  show  that  the  agreement  was  for  the  sale  of  a  certain  number  of 
acres  or  for  a  certain  price  per  acre.     Ohlert  v.  Alderson,  483 

8.  A  conveyance  of  their  homestead  by  parents  to  their  son,  and  a  mort- 

gage Imck,  showed  that  the  only  consideration  which  he  agreed  in 
writing  to  pay  was  wholly  inadequate,  and  that  he  had  made  some 
kind  of  an  oral  agreement  as  to  the  balance  of  the  consideration.  In 
an  action  by  the  |)arents  for  a  cancellation  of  the  deed,  it  is  held  that 
the  true  consideration  and  the  time  and  manner  in  which  it  was  to 
be  paid  might  be  shown  by  parol.    Beckmaii  v,  Beckman,  655 

De  Facto  Officers.    See  Officers,  1,  2.    Prohibition. 

Default.    See  Judgment,  5,  6. 

Deficiency,  Judgment  for.    See  Appeal,  2.    Married  Women. 

Definitions.    See  Words  and  Phrases. 

Delay  in  completing  contract    See  CJontracts,  L 

Delivery. 
Of  books  and  papers.    See  Officers,  8L 
Of  summons,  etc.,  outside  of  state.    See  Service  of  Summons 

Demurrer.    See  Death,  1.    Insurance,  8.    Judgment,  8.    Partner- 
ship, a    Pleading;  3-5,  10,  IL 

Depositions.    See  Evidence,  1-8,  a 

Description  of  land    See  Deeds,  5-7. 

Disaffirmance  of  contract    See  Infants. 

Discovery.    See  Debtor  and  Creditor.    Evidence,  1-3. 

Discretion.  See  Attorneys,  5.  Change  of  Venue,  1,  2, 5,  a   Coots,  2. 
Evidence,  10.    Insurance,  12.    New  Trial,  1,  5t    Receivers^  1. 
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Dissolution.    See  Partnership,  8,  4. 

Distribution  of  assets.    See  Voluntary  Assignment,  5, 

District  Attorney.    See  Counties. 

Ditches.    See  Drains. 

Divorce.    See  Marriage. 

Docket  Entries  of  adjournments.    See  Justices'  CJourts. 

DRAINa 

1.  Under  sec.  1359,  S.  &  R  Ann.  Stats.,  the  town  supervisors  before  pro- 
ceeding to  ]ay  out  and  establish  a  ditch  must  determine  that  in 
their  judgment  it  is  demanded  b^,  or  will  conduce  to,  the  public 
health  or  welfare.  Such  a  determmation  is  essential  to  their  juris- 
diction, and  unless  it  appears  on  the  face  of  their  proceedings  their 
order  laying  out  and  establishing  the  ditqh  is  yoid.  State  ex  rel. 
Witte  V.  Curtis,  140 

%  Sec  1888,  R.  S.  (making  the  order  of  the  supervisors  "  presumptive 
evidence  of  the  facts  therein  stated,  and  of  the  regularity  of  all  the 
proceedings  prior  to  the  making  of  such  order  "),  does  not  create  a 
presumption  of  jurisdiction  or  supply  jurisdictional  defects  in  the 
order.  Ibid. 

Ejection  of  boy  from  street  car.    See  Street  Railways,,  8-5. 

EJECTMENT. 

See  Partnership,  5-8. 

In  ejectment  against  a  corporation  a  proposed  amended  answer  alleged 
that  the  lands  had  belonged  to  a  firm  consisting  of  plaintifiTs  ances- 
tor and  another,  and  had  been  left  in  the  hands  of  the  latter  as  sur- 
viving partner,  as  personalty  subject  to  the  firm  debts,  which  were 
large ;  that  in  the  settlement  of  the  i>artnership  affairs  and  for  the 
continuance  of  the  business  said  survivor  had  mused  the  defendant 
corporation  to  be  organized,  and  had  conveyed  the  lands  to  it  in 
consideration  of  the  payment  of  the  firm  debts,  which  it  assumed. 
•  The  judgment  demanded  was  that  plaintiffs  take  nothing  by  the 
action.  Ald^  that  the  proposed  answer  was  defective  under  sec. 
8078,  R  S.,  because  stating  an  equitable  defense  without  demand- 
ing, by  way  of  counterclaim,  a  confirmation  of  the  legal  title  in 
defendant^  and  that  the  court  proi>erly  refused  to  allow  it  to  be 
filed.  [Winslow,  J.,  is  of  the  opinion  th^t  the  allegations  of  the 
answer  are  insufficient  to  constitute  either  a  defense  or  a  counter- 
claim.]    Weld  V,  Johnson  lilfg,  Co,  549 

Elections.    See  Officers. 

Eminent  Domain.    See  Railroads,  1-8,  5. 

Encroachments.    See  Municipal  Corporations,  6. 

Equity.    See  Action,  2.    Debtor  and  Creditor.    Deeds,  4,  a    Eject- 
ment.   Infants,  a    Mortgages.    Partnership,  5-7.  Pleading,  8. 
Receivers.     Suretyship.    Vendor  and  Purchaser,  1-1     Vol- 
untary Assignment,  7.    Wilus,  1, 
Vol.  86—44 
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ESTATES  OF  DECEDBNTSw 

See  Action,  1,    Insurance,  12l    Judqmknt,  4    Wnxs. 

L  Where  an  attorDey  has  rendered  services  and  made  disbursements  in 
defeating  a  claim  against  the  estate  of  a  decedent  in  the  belief  that 
he  was  employed  for  that  purpose  by  the  administrator,  when  in 
fact  their  minds  never  met  as  to  such  employment,  the  adminis- 
trator, having  taken  the  benefit  of  such  services  and  disbursements, 
may  be  held  personally  liable  for  their  value  upon  an  implied  as- 
sumpsit, especially  where  he  has  assets  of  the  estate  out  of  which 
to  indemnify  hiniself.    Miller  v.  Tracy,  830 

2.  In  an  action  by  an  administrator  upon  a  cause  of  action  which  accrued 
to  his  intestate  and  her  estate,  the  complaint  by  mistake  alleged 
that  defendant  was  indebted  to  "  plaintiff  **  for  services  pterformed 
by  " plaintiff "  in  storing  logs  in  the  booms  of  "plaintiff."  The 
mistake  was  apparent,  and  defendant  was  not  misled  but  answered 
the  complaint  as  it  was  obviously  meant  Held,  that  the  mistake 
should  have  been  disregarded  on  the  trial  or  corrected  as  of  course 
and  without  terms  or  delay.    Chandoa  v,  Edivards,  4d3 

Estimate  of  lumber.    See  Sale  of  Chatteus,  2-5. 

EsTOPPEU  See  Adverse  Possession,  2,  a  Chattel  Mortoage& 
Deeds,  1, 2.    Railroads,  a    Taxation,  a 

EVIDENCE. 

See  Adverse  Possession.  1.  Appeal,  11.  Assault  and  Battery,  2l 
Contracts,  2.  Death,  2.  Deeds,  2,  a  5-a  Insurance,  5-7. 
Master  and  Servant,  4,  14.    Mortgages,  1.    Public  Lands,  1. 

1.  In  an  action  b^  the  state  against  a  former  state  treasurer  and  the 

sureties  on  his  official  bond  to  recover  interest  alleged  to  have  been 
received  by  him  on  state  funds  deposited  in  banks,  an  examination 
of  the  defendants,  under  sec  409(i,  S.  &  K  Ann.  Stata,  for  the  pur- 
pose of  enabling  theplaintiff  to  frame  its  complaint,  was  properly 
allowed  upon  an  affidavit  showing  that,  while  plaintiff  knew  the 
aggregate  amount  of  moneys  deposited  in  banks  during  each  quar- 
ter of  the  treasurer's  term  of  office,  it  did  not  know  the  banks  where 
it  was  deposited,  the  rates  of  interest  received  thereon,  the  dates  of 
the  deposits,  the  duration  or  terms  of  the  deposits,  the  amounts  re- 
ceived therefor  by  the  treasurer,  nor  the  proportion  of  such  depos- 
its which  properly  belonged  to  the  general  fund  and  to  the  various 
trust  funds  in  the  custody  of  the  treasurer.    State  v,  Baetz,  2^ 

2.  The  sureties,  being  parties  to  the  action,  cannot  be  relieved  from  an 

examination.  IbicL 

3.  That  clause  of  sec;  4096,  R  S.,  which  provides  that  "the  party  ex- 

amining shall,  in  all  cases,  be  allowed  to  examine  upon  oral  in- 
terrogatories," applies  to  eveij  examination  under  that  section, 
whether  before  or  after  issued  joined,  or  within  or  without  the  state. 
Neevea  v,  Gregory,  319 

4  The  defendant  in  an  action  for  the  conversion  of  a  horse  cannot  be 
impeached,  or  his  testimony  contradicted,  by  the  minutes  of  his 
testimony  on  a  prosecution  of  plaintiff  for  stealing  the  horse.  Cohn 
V.  Heimbanch,  176 

5.  A  witness  cannot  be  impeached  by  asking  him  if  he  had  not  "once 
before  "  testified  differently.  IbicL 
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6.  -A  party  cannot  manufacture  testimony  for  himself  by  proving  what 

he  said  at  some  former  tima  Ibid, 

7.  Where  a  husband  is  offered  as  a  witness  on  behalf  of  his  wife,  the 

matter,  if  any,  upon  which  he  is  a  competent  witness  should  be 
stated  in  the  offer.     Hoffman  v,  Joachim,  188 

8.  Where  the  deposition  of  a  party  as  a  witness  in  his  own  behalf  is 

taken  without  the  state  on  commission  and  written  interrogatories, 
the  adverse  party  cannot  cross-examine  him  Orally.  Neeves  v,  Qreg- 
ory,  319 

9l  Evidence  is  not  admissible  to  contradict  a  solemn  admission  pre- 
viously made  on  the  trial  by  the  party  off^ing  it,  and  which  has 
not  been  withdrawn    Riha  v,  Pelnar,  408 

10.  After  a  case  is  closed,  the  matter  of  reopening  it  for  farther  proof 
rests  in  the  sound  discretion  of  the  trial  court  Ibic^ 

Examination  of  party.    See  Evidenob,  1-a 

Exceptions.    See  Attorneys,  4, 

Executions. 
Supplementary  proceedinga    See  Debtor  and  Creditor. 
How  pleaded.    See  Pleading,  2. 

Executors  and  Adhinistrator&     See  Action,  1.    Estates  of  De- 
cedents.   Insurance,  12.    Wili& 

Expert  Testimont.    See  Assault  and  Battery,  2, 

FAI^E  IMPRISONMENT. 

An  award  of  $350  damages  for  a  false  impriscmment  of  two  d&ys  is 
held  not  excessive    Brosde  v,  Sanderson,  368 

FALSE  REPRESENTATIONa 
See  Vendor  and  Purchaser,  8. 

1.  False  representations  which  were  not  relied  upon  are  not  actionable. 

Fowler  v.  McCann,  427 

2,  The  complaint  alleged  that  plaintiff's  husband  wished  to  buy  a  kind 

and  gentle  road  horse  for  her ;  that  defendant  offered  liim  a  horse 
'  and  warranted  to  the  plaintiff  that  such  horse  was  kind  and  gentle 
and  free  from  any  tricks  and  bad  habits  and  was  perfectly  safe  for 
a  lady  to  drive,  and  invited  her  to  get  into  his  buggy  and  drive  the 
horse ;  that  plaintiff,  relying  on  said  representations  and  warranty, 
got  into  the  miggy  to  try  the  horse,  and  after  driving  a  short  dis- 
tance attempted  to  turn  around,  when  the  horse  plunged  and 
reared  and  upset  the  buggy,  injuring  plaintiff ;  and  that  m  truth 
the  horse  was  an  uglj[  and  vicious  animal  Held,  that  the  action 
was  in  tort,  and  that  it  was  not  necessary  to  all^  or  prove  that 
defendant  knew  the  falsity  of  said  representations  and  warranty. 
Cam£ron  v.  Mount,  477 

Fees.    See  Witnesses. 

Fellow-Servants.    See  Street  Railways,  6. 

Fences.    See  Railroads,  7. 

Fire  Insurance.    See  Insurance,  8-20. 

Fires  caused  by  negligence.    See  Railroads,  181 
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Foreclosure  of  mortgages.    See  Appear  2.    Married  Women.   Mokr- 

GAOES,  8-5.     REOBiyBR& 

Foreign  Corporations.    See  Limitation  op  Actions,  L 

Foreign  Judgments.    See  Judgment,  4. 

Forfeiture.    See  Insurance,  14-17,  20.    Vendor  and  Purchaser,  ^ 

Fraud.  See  Action,  2.  Chattel  Mortgages.  Debtor  and  Cred- 
itor. iNFANTa  Insurance,  1, 19.  Negotiable  Instruments,  1. 
Tax  TrruBS,  a    Vendor  and  Purchaser,  3.    Verdict. 

Frauds,  Statute  of.    See  Vendor  and  Purchaser,  2. 

Fraudulent  Conveyances.    See  Debtor  and  Creditor. 

Free  High  Schools.    See  Schooi^ 

GARNISHMENT. 

See  Judgment,  5,  6. 

1.  Under  sea  2768,  R  Sb,  a  garnishee  cannot  be  held  liable  for  property 
of  which  he  had  taken  possession  under  a  chattel  mortgage  given 
by  the  defendant,  but  which  had  passed  out  of  his  possession  and 
control  prior  to  tlie  service  of  the  garnishee  summons  upon  him ; 
and  it  is  immaterial  whether  the  mortgage  was  valid  or  invalid,  or 
t^e  possession  so  taken  was  lawful  or  unlawful,  as  against  the  de- 
fendants other  creditora    Spitz  v,  lYipp,  25 

3,  A  railway  company  may  withhold  so  much  of  the  amount  due  to  a 

contractor  as  it  may  become  liable  to  pay  to  his  laborers  undersea 
1815,  S.  4&  B.  Ann.  Stats.,  and  cannot  be  deprived  of  such  right 
either  by  the  contractor  or  by  garnishment  in  a  suit  against  him. 
As  garnishee  of  the  contractor  it  can  be  held  liable  for  so  much 
only  as  shall  remain  due  to  him  after  the  determination  of  its  con- 
tingent liability  to  his  laborera  VoUmer  v.  C,  <&  N,  W,  E,  Co.  S05 
Guaranty.    See  Suretyship. 

GUARDIAN  AND  WARD. 

1.  A  married  woman  having  procured  insurance  upon  the  life  of  her 

husband  '*  for  the  sole  use  of "  herself  and  his  children,  and  the 
company,  after  his  death,  having  voluntarily  paid  the  amount  to 
her  and  the  guardian  of  the  children,  the  question  whether  the 
company,  under  its  charter  and  the  law  as  it  then  existed,  had  the 
power  to  issue  to  a  married  woman  a  policy  other  than  one  payable 
to  herself  alone  in  case  she  survived  her  husband,  is  immaterial  in 
a  proceeding  on  behalf  of  the  children  to  cornel  the  guardian  to 
account  for  the  money  so  received  by  him.     Taylor  v.  Hill,  99 

2.  The  policy  in  such  case  having  in  terms  provided  that  the  insurance 

should  be  paid  to  the  widow  and  children^  and  having  received  a 
practical  construction  accordingly  by  all  parties,  the  court  will  not 
consider,  in  the  proceeding  against  the  guardian,  whether,  constru- 
ing together  the  policy  and  the  charter  of  the  company,  the  insur- 
ance was  not  payable  to  the  widow  alona  Ibid. 

8.  There  having  been  no  designation  in  the  policy  of  any  inequality  in 
the  shares  which  the  widow  and  children  should  receive,  they  were 
all  entitled  to  share  equally.  Ibid, 

4.  Although  the  guardian  had  in  good  faith  turned  over  the  whole  of 

the  insurance  money  to  the  widow,  he  was  bound  to  account  to  his 
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wards  for  their  shares  thereof ;  and  he  was  DOt  entitled  to  be  cred- 
ited with  their  support  furnished  gratuitously  by  the  widow,  their 
mother,  with  no  intention  of  charging  therefor.  IbicL 

5.  Neither  the  statute  of  limitations  nor  any  bar  in  anaIo$;y  thereto  — 

such  as  laches  —  would  apply  to  the  claim  of  the  wards  against  the 
guardian,  unless  the  full  period  of  limitation  had  elapsed  after  the 
guardian's  denial  or  repudiation  of  the  trust.  IbicL 

High  Schools.    See  Schooia 

HIGHWAYa 
Laying  out:  User, 

1.  Sec  59,  ch.  19,  R  8.  1858  (providing  that  the  order  laying  out  a  high- 

way shall  be  "competent  evidence  of  the  facts  therein  contained, 
and  shall  be  prima  facie  evidence  of  the  regularity  of  all  the  pro- 
ceedings prior  to  the  making  of  such  order  *'X  even  if  it  had  a  retro- 
spective effect  could  only  apply  to  such  prior  highways  as  were  in 
actual  existence  when  it  went  mto  effect     Williams  v.  Oiblin,  147 

2.  Compliance  with  the  requirements  of  the  act  of  April  15, 1843  (Laws 

of  1843,  p.  46),  as  to  an  application  in  writing  by  six  or  more  free- 
holders, and  as  to  written  notice  of  the  commencement  and  route 
of  the  proposed  highway  and  Of  the  meeting  of  the  commissioners 
to  make  an  examination  and  survey,  was  essential  to  the  jurisdic- 
tion of  commissioners  to  lay  out  a  highway ;  and  where  such  com- 
pliance is  not  recited  in  the  order  or  otherwise  shown  it  cannot  be 
presumed  by  virtue  of  sec.  59,  ch.  19,  R  S.  185a  Ibid. 

8.  Travel  in  the  vicinity  of  the  line  surveyed  for  a  highway,  without 
any  work  thereon  by  the  public  authorities,  would  not  prevent  the 
extinguishment  of  the  highway,  under  sec.  80,  ch.  16,  R  S.  1849, 
providing  that  **  every  public  highway  already  laid  out,  no  part  of 
which  shall  have  been  opened  and  worked  within  four  years  .  .  . 
shall  cease  to  be  considered  as  a  public  highway."  Ibid, 

4.  The  evidence  in  this  case  is  Jield  not  to  show  adverse  user  of  an 
alleged  highway  for  ten  years  after  sec.  80,  ch.  16,  R  S.  1849,  went 
into  effect  Ibid, 

6.  Ch.  19,  Laws  of  1857  (providing  that  all  highways  laid  out  and  re- 

corded, any  portion  of  which  shall  have  oeen  opened  and  worked 
for  three  years  shall  be  deemed  to  be  legal  highways  so  far  as  so 
opened  and  worked,  notwithstanding  the  statutes  may  not  have 
been  in  all  respects  pursued  in  laying  them  out),  applied  only  to 
highways  laid  out  and  recorded  by  otticers  having  jurisdiction  of 
the  subject  matter,  and  was  not  intended  to  revive  and  validate  a 
road  which  had  previously  ceased  to  be  a  public  highway  under 
sec.  80,  ch.  16,  R  S.  1849.  Ibid. 

Abandonment    See  Municipal  Corporations,  7. 

Encroachments,  etc   See  Municipal  Corporations,  6.    Railroads,  4-6. 

Injuries  from  defects,  etc    See  Action,  1.    Municipal  Corporations, 

1-5,  8-10. 
6.  A  complaint  which,  after  describing  certain  alleged  defects  in  a  bridge, 
states  that  "  by  reason,  entirely,  of  the  insufficiency,  wafit  of  re- 
pair, and  defects  aforesaid,  of  and  in  said  bridge,"  a  wagon  in  which 
plaintiff  was  riding  was  precipitated  therefrom^  causing  serious 
injuries  to  hec,  sufficiently  alleges  that  the  defects  were  the  proxi- 
mate cause  of  the  injury.    Kelly  u  Lfarlington,  483 

Injuries  at  railuxiy  crossings.    See  Railroads,  13-17. 
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HUSBA.ND     AND    WiFB.     See    EVIDENCB,    7.     INFANTS,    2,    S,     MaBRIED 

Women. 
Illegal  {Dontracts.    See  Sale  of  Chattels,  9, 10.    Sunday. 
Impeachment  of  witnesses.    See  EvmENCB,  4,  5. 
Imdemnttt.    See  Corporations. 

INFANTS. 

1.  A  note  and  mortgage  having  been  executed  by  an  infant,  h^  dis- 
affirmance thereof  within  three  and  oqe-half  months  after  she  at- 
tained majority  is  held  to  have  been  within  a  reasonable  time,  it  not 
appearini^  that  during  said  time  there  was  any  material  change  in 
the  relation  of  the  parties  to  the  securities  or  in  the  value  of  the 
mortgaged  land.    Thormaehlen  v,  Kaeppel,  378 

2L  An  infant  married  woman  having  executed  a  mortgage  of  land 
owned  by  her  to  secure  a  loan  of  money  to  her  huslmnd,  the  fact 
that  a  part  of  the  money  was  used  to  discharge  a  debt  secured  by 
another  mortgage  theretofore  executed  by  her  upon  the  same  land 
does  not  render  the  later  mortgaj^e  valid  to  that  extent  unless  the 
earlier  mortgage  was  valid  as  against  her.  IbicL 

Z,  The  mere  failure  of  the  infant,  in  such  caise,  to  inform  the  mortgagee 
that  she  was  an  infant  or  that  the  earlier  mortgage  was  not  valid 
as  against  her, —  there  being  no  misrepresentation  of  fact,  and  no 
artifice  employed  to  mislead  the  mortgagee, —  was  not  such  a  fraud 
as  would  preclude  her  from  having  the  mortgage  set  aside  in  a 
court  of  equity.  Ibid, 

Injunction.  See  Debtor  and  Creditor,  4  Municipal  Corporations, 
6,7. 

Insane  Person.    See  Judgment,  5,  ft. 

Insolvency.    See  Voluntary  Assignment. 

INSTRUCTIONS  TO  JURY. 

See  Appeal,  la  Assault  and  Battery,  a  Criminal  Law,  2,  a 
Damages.  Libel,  1,  2.  Munictpal  Corporations,  10.  Rail- 
roads, 17.    Sale  op  Chattei^  a  • 

The  refusal  to  give  instructions  which  were  substantiallv  embraced 
in  the  general  charge  is  not  error.     Thompson  v,  Johnston  Bros,  Co, 

576 

INSURANCR 

Hfe  and  accident.  See  Guardian  and  Ward.  Trial,  Place  of,  2. 
1.  A  cousin  of  plaintifiTs  wife,  who  lived  much  of  the  time  in  plaintiflTs 
family,  procured  insurance  upon  her  own  life,  payable  m  part  to 
him.  Afterwards  a  question  arose  as  to  whether  plaintiff,  not  being 
a  blood  relation,  could  be  named  as  a  beneficiary,  and  it  was  agreed 
between  the  assured,  plaintiff,  and  defendant  (an  aunt  of  the  as- 
sured) that  defendant  should  be  named  as  beneficiary  but  should 
receive  the  insurance  moneys  in  trust  and  jjay  a  part  thereof  to 
plaintiff.  Plaintiff  thereupon  surrendered  the  insurance  cerUficate, 
which  had  been  delivered  to  him,  and  a  new  certificate  was  pro- 
cured according  to  the  agreement.  After  the  death  of  the  assured 
the  insurance  moneys  were  paid  to  defendant,  but  she  refused  to 
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pay  any  part  thereof  to  plaintiff.  Held,  that  whether  plaintiff  had 
an  insurable  interest  in  the  life  of  the  assured  or  not,  defendant 
was  bound  to  pay  over  to  him  the  money  according  to  the  agree- 
ment Hurd  V.  Doty,  1 
2.  In  an  action  upon  an  accident  insurance  policy,  although  the  medi- 
cal testimony  (somewhat  stated  in  the  opinion)  was  conflicting  as 
to  the  cause  of  the  death  of  the  assured,  a  finding  by  the  jury  that 
an  injury  resulting  from  a  fail  was  the  sole  cause  of  death  is  held 
to  be  supported  by  the  evidence.  Hall  v,  American  Masonic  Ace 
Ajbso.                                                                                              518 

^  An  affirmative  answer  to  the  question,  "  Was  such  injury  the  sole 
cause  of  death?"  is  hdd  to  be  a  finding  that  the  injury  was  the  sole 
and  proximate  cause  of  the  apoplexy  which,  it  was  conceded,  was 
the  immediate  cause  of  death ;  there  having  been  no  objection  by 
defendant  to  the  questions  submitted,  and  no  request  for  a  sped^^o 
question  as  to  whether  the  injury  was  the  cause  of  the  apoplexy. 

Ibid, 

4  The  jury  were  instructed  that  "a  grocer  delivering  goods  by  occu- 
pation,^' within  the  meaning  of  the  classification  of  risks  in  the 
policy,  is  one  who  habitually  delivers,  in  person,  goods  sold  to  his 
customers,  and  that  an  occasional  delivery  by  himself  —  the  rule 
being  that  delivery  is  made  by  others  —  would  not  make  him  a 
grocer  delivering  goods.  There  was  no  exception  to  this  instruc- 
tion. Held,  that  the  finding  that  the  assured  was  not ''  a  grocer  de- 
livering goods  by  occupation"  was  supported  by  testimony  that, 
while  he  occasionally  delivered  goods,  his  son  delivered  the  princi- 
pal part  of  them.  Ibid. 

6.  A  statement  made  by  the  assured  as  he  lay  upon  the  ground  after 

he  fell,  or  when  he  was  getting  up,  that  "It  was  a  hard  one,"  or 
'*  that  he  got  a  bad  one,"  was  admissible  in  evidence  as  of  the  res 
gestae.  Ibid, 

^  A  statement  by  the  assured,  a  few  hours  after  his  fail,  that  he  was 
feeling  badly,  was  admissible.  Ibid, 

7.  An  error  in  admitting  evidence  of  a  statement  by  the  assured,  made 

some  time  after  the  accident,  that  he  was  badly  hurt,  was  not  ma- 
terial, that  fact  bein^  conclusively  i>rovea  by  other  evidence.  Wins- 
low,  J.,  dissents,  being  of  the  opinion  that  the  fact  that  the  injury 
was  serious  was  not  conclusively  proven.  Ibid. 

Fire. 

8L  In  an  action  against  an  insurance  agent  for  breach  of  a  contract 
to  place  insurance  on  plaintiff's  property,  the  complaint  alleged, 
among  other  things,  that,  after  a  policy  had  been  issued  by  de- 
fendant and  the  premium  therefor  been  paid  to  him  by  plaintiff, 
the  latter  moved  the  insured  property  and  told  defendant  he  wished 
to  have  the  insurance  transferred ;  that  defendant  said  he  would 
change  the  policy,  but  afterwards  told  plaintiff  he  had  canceled  the 
policy  and  would  issue  a  new  one,  that  he  had  placed  the  insur- 
ance, that  the  unearned  premium  on  the  old  policy  would  i>ay  for 
a  new  one  for  the  unexpired  term,  and  that  he  would  write  the 
policy  and  send  it  to  plaintiff.  The  complaint  further  alleged  that 
defendant  negligently  omitted  to  have  the  property  insured  as.  he 
had  agreed  to  do;  but  also  alleged  that  the  unearned  premium  was 
applied  by  him  in  pavment  of  the  premium  on  the  policy  which  he 
promised  to  write.  It  did  not  allege  that  the  original  policy  was 
ever  canceled  in  fact,  or  that  defendant  had  any  unearnea  preniium 
thereon  in  his  hands,  or  that  he  would  have  been  entitled  to  a 
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commission  on  the  new  policy  had  be  written  it  HeU  that  the 
complaint  waff  insufficient  in  that  it  did  not  show  any  considera- 
tion for  d^fendanf s  alleged  agreement  and  because  of  the  con- 
flicting averment  as  to  the  application  of  the  unearned  premium. 
Stadler  v.  Trever,  42 

9.  Where  an  insurance  policy  provides  that  no  action  thereon  for  the 
recovery  of  any  claim  shall  be  sustained  "  unless  commenced  within 
twelve  months  next  after  the  ^re/'  the  time  limited  begins  to  run 
from  the  date  of  the  fire,  and  not  from  the  tim^  when  the  liability 
is  fixed  and  the  right  of  action  accrues.    Hart  v.  Citizens^  Ins,  Co. 

77 

10.  Such  a  provision  is  not  within  the  meaning  of  sec.  1975,  R  S.,  which 

forbids  the  insertion  in  any  policy  of  any  provision  *'  tjiat  no  action 

or  suit  shall  be  brought  thereon."  IbicL 

m^The  owner  of  mortgaged  premises  was,  by  a  policy,  insured  against 
loss  or  damage  by  fire  to  an  amount  greater  than  the  mortgage 
debt,  *'  loss,  if  any,  payable  to "  the  mortgagee ;  and  the  insurer 
thereby  agreed  to  make  good  unto  the  said  assured,  his  executors, 
eta,  all  such  loss  or  damage,  not  exceeding  said  amount  Hdd^ 
that  the  policy  was  given  primarily  to  insure  the  owner,  and  only 
so  much  was  payable  to  the  mortgagee  as  her  interest  might  be ; 
that  she  was  not  a  trustee  of  an  express  trust  within  the  meaning 
of  sec.  2607,  R  S. ;  and  that  in  case  of  loss  she  could  not  alone  main- 
tain an  action  on  the  policy.    Carherry  v,  Oerman  Ins.  Co,         323 

12.  After  an  action  upon  the  policy,  brought  by  the  assured  and  the 
mortgagee,  had  been  pendmg  for  nine  years,  the  assured  died.  His 
administrator  was  not  appointed  until  two  years  after  his  death, 
and  no  application  to  revive  the  action  was  made  until  a  year  later, 
after  there  had  been  a  trial  thereof  and  a  judgment  dismissing  tlie 
complaint  Ueld^  that  the  denial  of  such  application  was  not  an 
abuse  of  discretion.  Ibid, 

13w  A  provision  in  a  policy  of  insurance  against  fire  that  the  loss,  if  any, 
snail  be  payable  first  to  a  mortgagee  or  his  assigns  as  his  interest 
may  appear,  does  not  operate  as  an  assignment  of  the  policy, 
whether  the  mortgage  debt  be  greater  or  less  than  amount  of  the 
insurance ;  and  in  case  of  a  loss  an  action  on  the  policy  must  be 
brought  in  the  name  of  the  insured,  though  the  mortgagee,  in  re- 
spect to  his  interest,  may  be  joined  as  a  coplaintiff.  Williamson  i\ 
Michigan  F.  &  Af,  Ins,  Co.  893 

14.  Plaintiff  applied  to  defendant's  agent  for  insurance  and  truly  stated 

the  amount  of  an  incumbrance  on  his  property.  At  the  instance 
of  the  agent  the  defendant's  secretary,  who  was  present  and  who 
afterwards  countersigned  the  policy,  wrote  out  the  application,  but 
falsely  stated  therein  that  the  incumbrance  was  for  a  smaller 
amount  HeUJU  a  waiver  of  a  condition  in  the  policy  avoiding  it 
in  case  of  any  false  statement  as  to  incumbrances.  Bourgeois,  v, 
Mut.  F.  Ins,  Co.  402 

15.  Under  sea  1977,  "^  S.,  an  insurance  company  which  has  issued  a 

policy  upon  an  application  taken  by  an  agent  cannot  disclaim  his 
agency  m  the  domg  of  anything  necessarily  implied  in  the  takine 
and  forwarding  of  such  application.  IbicU 

16.  Where  the  authority  of  a  local  agent  is  limited  to  taking  applications. 

and  receiving  premiums,  his  agency  as  to  a  particular  policy  ceases 
as  soon  as  the  contract  is  complete,  and  he  has  no  power  thereafter 
to  waive  any  of  the  conditions  of  the  policy.  Ibid^ 
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17.  One  who  becomes  a  member  of  a  mutual  fire  insurauce  company  by 

accepting  a  policy  therein  takes  it  subject  to  all  the  conditions  and 
limitations  con  tamed  therein  and  in  the  charter  and  by-laws,  and 
in  the  absence  of  fraud  or  mistake  is  cdnclusively  presumed  to 
know  their  contents.  Ibid, 

18.  All  objections  to  the  proofs  of  loss  furnished  by  the  insured  are 

waived  by  the  company  keeping  them  without  complaining  of  any 
defect  or  objecting  to  payment  at  the  time.  Vergeront  v,  Oerman 
Im,  Co.  425 

19.  An  over-estimate  by  the  insured  of  the  value  of  his  property  and  the 

amount  of  the  loss,  if  unintentional  and  with  no  purpose  of  de- 
frauding the  company,  will  not  preclude  a  recovery  for  the  loss. 

Ibid. 

20.  Ch.  195,  Laws  of  1891,  provides  for  a  "Wisconsin  Standard  Policy," 

to  which  all  fire  insurance  policies  issued  in  this  state  shall  conform, 
and  that  other  conditions  may  be  written  upon  or  attached  to  a 
I)olicy,  but  that  they  "  shall  in  no  case  be  inconsistent  with  or  a 
waiver  of  any  of  the  provisions  or  conditions  of  the  standard 
policy."  Held,  that  since  the  enactment  of  this  law  a  local  agent 
cannot,  either  in  writing  or  by  parol,  at  the  time  the  insurance  is 
effected,  change  or  waive  the^provision  of  the  standardpolicy  pro- 
hibiting future  additional  insurance.  Bourgeois  u  N,  W,  Nat,  Ins, 
Co.  606 

INTERPLEADEB.     See  RECEIVERS,  1. 

Interstate  Ck>MMERCE.    See  Sale  of  Chattels,  11. 

Irrelevant  Matter.    See  Pleading,  7-9. 

,  Joinder. 

Of  causes  of  action.    See  Pleading,  4.    TKEsrAsa 
Of  parties.    See  Corporations,  4.     Debtor  and  Creditor,  4.    In- 
surance, 11, 13.    Partnership,  7.    Pleading,  5,  6, 11. 

JUDGMENT. 

Offer  of  judgment:  Costs. 

1.  An  offer  by  defendant  to  bring  into  court  a  certain  sum  to  be  paid  to 

plaintiff,  unaccompanied  by  &ny  offer  to  pay  the  costs  up  to  that 
time,  is  not  a  sufficient  offer  of  judgment  under  sec.  8627,  R  S..  to 
entitle  defendant  to  costs  subsequently  accruing.  Warden  v. 
Svjeeney,  •  161 

For  deficiency  on  foreclosure  of  mortgage.    See  Appeal,  2.  Married 

WOMEN. 

When  to  be  perfected:  Costs.    See  Appeal,  14. 

Date  of  foreclosure  judgment:  When  sale  may  be  made.    See  Mort- 
gages, a 
How  pleaded.    See  Pleading,  1. 
Res  adjudicata.    See  Debtor  and  Creditor,  9. 

2.  A  mere  appeal  does  not  affect  a  judgment  as  a  bar  to  another  action. 

Smith  V.  SchreineVt  19 

8.  A  judgment,  upon  demurrer,  dismissing  a  complaint  on  the  ground 
that  it  was  insufficient  by  reason  of  the  omission  of  an  essential 
allegation,  is  not  a  bar  to  another  action,  the  complaint  in  which 
contains  sudi  allegation.    Taylor  v.  Matteson,  113 
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Recitals:  Findings  of  fact    See  Appeal,  6.    Street  Railways,  a 
Foreign  judgment:  Effect:  Constitutional  law, 

4,  A  claim  against  the  estate  of  a  decedent  was  disallowed  bv  a  probate 

court  in  Minnesota,  and  such  disallowance  was  affirmed  on  appeal 
by  a  district  court  of  that  state,  on  the  ground  that  the  claim  was 
barred  by  the  statute  of  limitation&  Such  disallowance  and  af- 
firmance, haying  in  Minnesota  the  force  and  efifect  of  a  judgment 
in  favor  of  the  estate,  are  given  the  same  force  and  effect  in  this 
state,  pursuant  to  sec.  1,  art  IV,  Ck)nst  of  U.  S.    Sanborn  v.  Perry, 

Enforcement  by  creditors^  action:  Bastardy,    See  Debtor  and  Cred- 
itor, 2,  a 
Vacating  judgment 

5.  Judgment  by  default  having  been  rendered  against  a  garnishee  who 

was  insane  when  the  summons  was  served  upon  her,  it  was  proper, 
under  sea  2883,  R  S.,  upon  that  fact  being  made  to  appear,  to  open 
the  default  and  allow  her  to  answer.    Bond  v,  Neuschwander,    391 

d.  The  property  claimed  to  be  in  the  hands  of  such  garnishee  being 
real  estate  which,  she  being  insane,  could  only  be  transferred  by 
authority  of  court,  plaintiff  was  not  prejudiced  by  an  order  vacat- 
ing the  judgment  absolutely  instead  of  allowing  it  to  stand  as 
security  to  him  pending  the  determination  of  the  issue;  Ibid, 

Appeal:  From  what  may  be  taken.    See  Appeal,  l-Z. 

Reversal  on  appeal  See  Appeal^  10-18.  Assault  and  Battery,  3. 
Insurance,  7.  Judgment,  ft.  Mandamus,  2.  Master  and  Serv- 
ant, 12,  la    Pleading,  7. 

Judicial  Notice,    See  Deeds,  5.    Pubuo  Lands,  1. 

Judicial  Sales.    See  Mortgages,  8-5. 

JuRisDicnoN.  See  Drains.  Highways,  2.  Justices'  Courts.  Re- 
moval of  CAUSEa    Supreme  CJourt.    Taxation,  a 

Jurors:  Misconduct    See  New  Triai^  4  5.    Verdict. 

JUSTICES'  COURTS. 
See  Prohibition.    Supreme  Court. 

1.  A  justice  of  the  peade  loses  jurisdiction  if  he  fails  to  enter  on  his 

docket  the  time  and  place  to  which  a  case  is  adjourned ;  and  in  a 
criminal  case  the  imprisonment  of  the  defendant  after  such  ad- 
journment is  unlawful.    Brosde  v,  Sanderson,  368 

2,  If  such  loss  of  jurisdiction  can  be  waived  in  a  criminal  case  by  the 

subsequent  appearance  of  the  defendant  without  objection,  such 
appearance  must  be  a  voluntary  one.  An  appearance  in  order  to 
avoid  default  on  a  bond  and  loss  of  money  deposited  to  secure  his 
appearance,  is  not  voluntary.  Ibid, 

Laches.    See  Guardian  and  Ward,  5.  Insurance,  13.  Mortgages,  5. 

Land  Contract.    See  Deeds,  4,  7.    Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 

See  Adverse  Possession,  a    Chattel  Mortgages. 

1.  In  a  lease  of  a  mill  the  lessor,  a  corporation,  covenanted  to  put  in  a 
water  wheel  of  not  less  than  fifty  horse  power  *'  if  required  by  the 
lessee."   Held,  that  it  was  not  necessary  that  a  formal  notice  should 
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be  given  to  the  board  of  directors  of  the  corporation  that  the  wheel 
was  required,  but  it  was  enough  that  a  reouest  therefor  was  made 
of  its  officers  in  charge  of  the  business.  Pewaukee  Milling  Co.  v. 
Hotvitt,  270 

2.  The  lessor  having  failed  to  perform  the  covenant,  but  having  put  in 
a  wheel  which  did  not  furnish  more  than  thirty  horse  power,  the 
lessee  was  not  bound,  in  order  to  lessen  his  damages,  to  put  in  a 
new  wheel  or  to  reset  or  alter  the  one  put  in  so  that  it  would  fur- 
nish more  power.    Poposkey  v,  MunkwitZy  68  Wis.  831,  distinguished. 

Ibid 

8.  The  lessee  had  the  right  to  continue  in  possession  and  pay  rent  and 
hold  the  lessor  responsible  for  the  damages  resulting  from  its  fail- 
ure to  perform  the  covenant,  if  he  did  not  acquiesce  in  or  accept 
the  wheel  so  put  in  as  a  performance.  Ibid, 

4.  It  not  appearing  that  the  lessee  had  a  like  business  already  built  up 
which  might  serve  as  a  basis  for  the  allowance  of  prospective 
profits,  the  measure  of  damages  was  the  difference  between  the 
rental  value  of  the  premises  with  the  specified  wheel  and  their 
rental  value  with  the  wheel  actually  put  iiv  Ibid, 

6.  A  lease  of  chattels  provided  that  in  case  of  a  sale  of  the  property  by 
the  lessor  at  any  time  during  the  term  of  the  lease  be  should  for- 
feit to  the  lessee  a  certain  sum  as  damage&  The  lessee  was  in  de- 
fault in  payment  of  rent,  and  the  lessor  sold  the  property  and 
demanded  possession,  tendering  to.  the  lessee  the  stipulated  sum, 
which  was  refused.  Heldj  that  the  lease  implied  an  agreement 
that  the  lessor  might  terminate  it  at  anv  time  by  a  sale,  and  that 
the  lessee  was  not  entitled  to  damages  for  the  taking  of  thb  prop- 
erty by  the  lessor  and  his  vendee.     King  v.  Ransom,  4tf6 

6.  In  an  action  by  a  landlord  against  tenants  for  waste,  the  defendants 

may  counterclaim  for  the  value  of  personal  property  placed  by 

them  on  the  premises  during  their  tenancy,  and  which  the  landlord 

has  converted  by  preventing  its  removal.    Gilbert  v,  Loberg,      661 

Lands  Sold  for  Taxes.    See  Tax  Tttlks. 

Leases.    See  Landlord  and  Tenant. 

LIBEL 

1.  In  an  action  by  a  woman  for  a  libel  imputing  to  her  a  want  of  chas- 

tity, there  was  evidence  that  her  general  reputation  for  chastity 
was  bad  Held,  that  unless  some  equivalent  charge  was  given  it 
was  error  to  refuse  to  instruct  the  jury  that  if  plaintiff,  **  at  the 
time  of  the  publication,  was  a  woman  of  disparaged  reputation, 
then  that  n^ust  be  taken  into  consideration,  because  a  woman  whose 
reputation  for  chastity  is  bad  cannot  suffer  the  same  damages  as  a 
woman  of  good  reputation  would,  if  an  article  was  published  about 
her,  reflecting  upon  her  chastity."    Nellia  v,  Cramer,  887 

2.  It  was  not  equivalent  to  such  instruction  to  charge  that  not  only 

plaintiff's  ''  reputation  for  chastity  must  jou  take  into  consideration, 
but  also  her  general  reputation,"  and  *'in  determining  the  amount 
of  the  damages  jou  will  consider  the  nature  of  the  charge  made  in 
this  article ;  the  injury  which  is  produced  upon  the  feelings  of  plaint- 
iff. You  must  consider  her  character  and  reputation,  her  social 
standing  among  her  friends  and  acquaintances  and  the  public  gen- 
erally, and  her  mental  suffering  on  account  of  this  publication." 

Ibid. 
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8.  An  alleged  libel  was  in  the  form  of  a  petition  or  complaint  to  the  town 
board  for  the  purpoee  of  obtaining  a  revocation  of  plaintiff's  license 
to  sell  liquors,  and  was  probably  privileged  if  the  only  publication 
thereof  was  its  presentation  to  said  board.  The  complaint  in  the 
action  alleged  simply  that  said  paper  was  maliciously  written  and 
published.  Held,  that  on  a  demurrer  ore  tenu8  this  should  be  con- 
strued as  charging  an  unauthorized  and  improper  publication  or 
circulation  of  the  paper,  and  hence  that  the  complaint  did  not 
show  on  its  face  that  the  alleged  libel  was  privileged.  Werner  v, 
Ascher,  349 

Licensees  on  track.    See  Railroads,  10-12. 

Liens.    See  Garnishment,  2. . 

Life  Insurance.    See  Insurance,  1-7.    Trial,  Place  op,  2, 


LIMITATION  OF  ACTIONa 

See  Adverse  Possession.     Guardian  and  Ward,  5.     Insurance,  9. 

Judgment,  4. 

1.  A  foreign  corporation  is  a  person  **  out  of  this  state,"  within  the 

meaning  of  sec.  4281,  R  S.,  which  provides  that  "if,  when  the 
cause  of  action  shall  accrue  against  any  person,  he  shall  be  out  of 
this  state,  such  action  mav  be  commenced  "  within  the  time  lim- 
ited, after  such  person  shall  return  to  or  remove  to  this  state.  Lar- 
son V.  Aultman  iSb  Taylor  Co,  281 

2.  Payments  by  a  grantee  of  mortgaged  land  who.  as  part  of  the  con- 

sideration, assumed  and  agreed  to  pay  the  mortgage,  cannot  be 

imputed  to  the  mortgagor  so  as  to  remove  the  bar  of  the  statute  of 

limitations  as  against  him.    Cottrell  v.  Shepherd,  649 

Loos  AND  Timber.    See  Deeds,  4.    Sale  of  Chattels,  1-5.   Taxation. 


MANDAMUS. 
See  Officers,  3, 4.    Schools,  1. 

1.  Mandamus  will  not  lie  to  compel  a  circuit  judge  to  decide  a  motion 

where  there  has  been  no  refusal  to  decide  and  no  such  delay  that  a 
refusal  can  fairly  be  inferred.    Baker  v.  State,  474 

2,  An  error  in  overruling  an  objection  to  an  alternative  writ  of  man" 

damua  on  the  ground  that  it  was  signed  by  the  judge  instead  of  the 
clerk  and  was  not  under  seal,  is  held  not  to  affect  any  substantial 
right  and  hence  not  to  be  one  for  which  the  judgment  awarding  a 
peremptory  writ  should  be  reversed.    State  ex  reL  Jones  v,  OateSy 

684 
Mandatory  Injunction.   Bee  Municipal  Corporations,  6. 

MARRIAGE  AND  DIVORCR 

The  marriage  of  a  person  who,  for  want  of  age,  is  incapable  of  assent- 
ing thereto  is  not  void  in  this  state,  but  under  sec.  2850,  R  S.,  is 
voidable  only  by  judicial  decree.    State  v.  Cone,  598 
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MARRIED  WOMEN. 

See  Infants,  2, 

Although  a  married  woman  joined  with  her  husband  in  executing  a 
note  and  mortgage,  there  should  be  no  judgment  against  her  for 
any  deficiency  on  foreclosure  of  the  mortgage,  unless  she  signed  the 
note  on  account  of  her  separate  property  or  to  charge  the  same. 
Oaynor  tx  Blewett,  399 

MASTER  AND  SERVANT. 

Injuriea  through  negligence  and  defective  appliances.  See  Raii- 
roai>s,12l 

1.  The  presumption  is  that  a  boy  under  the  age  of  fourteen  years  is  not 
competent  to  perform  duties  involving  the  personal  safety  of  others 
and  requiring  the  exercise  of  a  good  degree  of  judgment  and  dis- 
cretion and  constant  care  and  watchfulness ;  and  in  an  action  for 
injuries  resulting  from  the  negligence  of  a  boy  so  employed,  the 
burden  is  upon  his  employer  to  show  that  he  was  in  fact  compe- 
tent   Molaske  v.  Ohio  Coal  Co,  220 

"2,  No  usage  to  employ  boys  of  tender  years  to  perform  such  duties  can 
be  upheld.  Ibid, 

Z,  In  connection  with  its  sawmill  defendant  had  a  "slab  burner,"  con- 
structed of  sheet  iron,  in  three  sections,  in  all  about  ninety-five 
feet  high,  the  lowest  section,  which  was  lined  with  brick,  being 
thirty-five  feet  high  and  forty  feet  in  diameter,  and  the  highest 
section  about  twenty-one  feet  high  and  seventeen  feet  in  diameter. 
In  this  burner  the  slabs  and  other  refuse  of  the  mill  had  to  be  dis- 
posed of  as  fast  as  they  accumulated,  in  order  to  prevent  their 
overwhelming  the  worka  The  only  safe  way  to  use  the  burner 
was  to  kindle  the  fire  early  in  the  morning,  so  that  the  slabs  should 
be  consumed  as  fast  as  they  were  conveyed  to  it,  since,  if  a  largo 
quantity  of  slabs  accumulated  in  the  burner,  they  would  overheat 
it  and  open  the  seams  or  burst  its  sides,  as  had  happened  once,  some 
years  before  the  day  in  question.  On  that  day,  through  a  failure 
to  get  the  fire  properly  started,  there  was  an  accumulation  of  slabs 
which  nearly  filled  the  lowest  section  of  the  burner,  and  about  the 
time  the  mill  shut  down  at  noon  they  became  fully  ignited,  and 
the  intense  heat  caused  the  burner  suddenly  to  collapse,  the  highest 
section  falling  upon  and  killing  plaintifiTs  intestate,  who  was  pass- 
ing. Held,  that  the  accident  was  caused  by  defendant's  negligence 
in  not  stopping  the  mill  during  the  morning  so  as  to  allow  the 
burner  to  clear  itself  and  thus  avoid  the  accumulation  of  slabs 
therem.     Faerber  v.  T,  B.  Scott  Lumber  Co,  226 

4.  The  refusal  to  allow  a  witness  to  testify  that  the  burner  was  built 

like  other  approved  burners  used  in  similar  mills  was  not  error, 
since  the  acciaent  was  not  caused  by  any  defect  in  its  construction, 
but  by  its  negligent  and  improper  use.  Ibid, 

5.  The  negligence  of  defendant's  superintendent  who  had  full  charge 

of  the  burner  and  its  management  on  that  day  was  negligence  of 
.    the  defendant  Ibid, 

6.  Remarks  of  plaintifiTs  counsel  in  his  argument  to  the  jury,  charging 

defendant  with  being  actuated  by  motives  of  parsimony  in  neg- 
lecting to  repair  or  replace  the  burner  after  the  former  injury  to 
i^  are  held  not  to  have  been  improper,  'Ibid, 
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7.  An  employer  is  not  liable  for  injuries  sustained  by  an  employee  in 

an  unsafe  or  dangerous  place  in  which  he  was  working  without 
any  express  or  implied  direction  from  the  employer,  even  though 
the  same  work  had  been  done  at  other  times  oy  other  employees 
in  the  same  pkce.    Ooffv,  C.  V,&M,R,  Co.  237 

8.  A  special  verdict  finding  that  plaintiff,  an  employee  of  the  defend- 

ant corporation,  was  not,  when  injured,  engaged  in  the  regular 
course  of  his  duties  at  the  place  where  directed  by  defendant's , 
servants  charged  witli  the  dufy  of  designating  the  proper  place  for 
the  performance  of  such  duties ;  that  the  place  where  he  was  in- 
jur^ was  the  place  where  the  work  he  was  doing  had  previously 
ordinarily  been  performed,  to  the  knowledge  of  defendant's  agent ; 
that  it  was  the  place  provided  by  the  defendant  for  the  perform- 
ance of  that  work ;  tnat  it  was  not  reasonably  safe  for  that  pur- 
pose; and  that  the  proximate  cause  of  plaintiff's  injury  was  a 
want  of  ordinary  care  on  the  part  of  the  aefendant  in  not  provid- 
ing a  reasonably  safe  place  for  him  to  be  while  doing  his  work, — 
is  held  to  be  inconsistent  and  not  to  sustain  a  judgment  for 
plaintiff.  Ibid, 

9.  Where  a  considerable  force  of  men  is  engaged  in  a  business  neces- 

sarily somewhat  dangerous  —  in  this  case  the  loading  of  logs  upon 
cars, —  it  is  the  duty  of  the  employer  to  have  some  one  in  attend- 
ance to  see  that  the  men  have  reasonably  safe  places  in  which  to 
do  their  work.  Ibid, 

10.  The  evidence  in  this  case  (showing,  among  other  things,  that  the 

steel  cable  by  which  defendant's  freight  elevator  was  raised  and 
lowered,  and  the  drum  on  which  the  cable  was  wound,  were  near 
the  edge  of  the  elevator  platform  as  it  passed  up  and  down  and 
were  unguarded,  in  violation  of  ch.  549,  Laws  of  1887 ;  that  the 
check  lines  by  which  the  elevator  was  managed  were  so  near  to  the 
cable  that  the  person  running  the  elevator  might  by  mistake  or  in- 
advertence take  hold  of  the  cable  instead  of  such  lines,  and,  if  he 
did  so  near  the  drum,  would  be  in  danger  of  having  his  hand  or 
fingers  taken  off ;  and  that  plaintiff's  intestate,  a  boy  sixteen  years 
,  old,  who  had  been  employed  four  days  before  to  run  the  elevator, 
'was  found  dead,  jammed  between  the  platform  and  the  ceiling  at 
the  side  of  a  hatchway,  with  his  head  near  the  cable,  his  arms  out- 
stretched, and  two  fingers  torn  off)  is  held  to'  sustain  special  filnd- 
ings  by  the  jury  to  the  effect  that  the  elevator  was  not  a  reasonably 
safe  appliance,  as  respected  the  person  employed  to  operate  it ;  that 
its  unsafe  condition  was  the  proximate  cause  of  the  intestate's 
death ;  that  he  was  not  of  sufficient  age  and  experience  to  compre- 
hend the  danger,  and  was  not  guilty  of  negligence ;  that  he  ac- 
cidentally seized  the  cable  instead  of  one  of  the  check  lines,  before  he 
fell  upon  the  platform,  and  his  hand  was  thereb)r  drawn  into  the 
drum ;  and  that  defendant  was  negligent  in  permitting  or  causing 
the  elevator  to  be  used  in  its  dangerous  condition.  Thompson  v. 
Johnston  Bros.  Co.  576 

11.  Upon  the  evidence,  it  could  not  be  held  as  a  matter  of  law  that  the 

boy  assumed  the  risk  of  any  danger  from  the  proximity  of  the 
drum  and  cable.  Ibid. 

12.  It  was  not  a  material  error  to  permit  an  expert  to  testify  that  the 

drum  should  have  been  covered,  since  the  statute  so  required.    Ibid, 

18.  A  judgment  for  plaintiff  will  not  be  reversed  because  of  a  statement 

by  counsel  that  they  could  show  that  another  man  was  caught  in 

•the  drum,  lUl  evidence  offered  to  show  such  an  occurrence  having 

been  excluded.  Ibid, 
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Action  for  wages:  Custom  to  retain  part, 

14.  In  to  action  for  a  balance  due  for  work  as  a  trimmer  in  defendant's 
saw  mill,  evidence  of  the  terras  of  defendant's  contracts  with  the 
other  trimmers  and  of  its  custom  to  retain  a  part  of  the  wages  of 
its  employees,  to  be  forfeited  by  them  if  they  should  leave  before 
the  end  of  the  sawing  season,  was  not  admissible  in  the  absence  of 
evidence  that  plain tilT'  had  knowledge  of  the  terms  of  such  con- 
tracts or  Uie  existence  of  such  custom.  BrunrieU  v.  Hudson  Saw 
MiU  Co.  587 

Volunteer  servants.    See  Street  Railways,  5. 

MAXTMa 

In  jure  causa  proxima  non  remota  spectatur,  843. 

In  pari  delicto,  potior  est  conditio  defendentis,  180. 

Nemo  debet  bis  vexari  pro  una  et  eadeni  causa,  24. 
Medical  Testimony.    See  Assault  and  Battery,  2.    Insurance,  2. 
M1NOR&    See  Infants* 

Misconduct  of  jurors.    See  New  Trial,  4,  5.    Verdict. 
Mistake.    See  Deeds,  6,  7.    Estates  of  Decedents,  2. 

Modification  of  contract  See  Sale  of  Chattels,  1.  Vendor  and 
Purchaser,  2. 

MORTGAGEa 

See  Appeal,  2.  Chattel  MoRTOAOEa  Infants.  Insurance,  11-ia 
Limitation  of  Actions,  2.    Married  Women.    Receivers.    Tax 

TiTLEa 

1.  The  positive  and  uncontradicted  testimony  of  the  widow  and  two 

sons  of  the  grantor,  who  were  present  when  the  deed  was  executed, 
that,  though  absolute  in  form,  it  was  given  to  secure  a  debt,  and  that 
the  grantee  orallj  agreed  to  execute  a  defeasance,  is  held  sufficient 
to  support  a  findmg  that  the  deed  was  iu  fact  a  mortgage,  there 
being  nothing  against  such  testimony  but  the  mere  suspicion  that 
it  might  not  be  true.    McCormick  v.  Hemdon,  449 

2.  The  deed  in  such  a  case  may  be  given  the  effect  of  a  mortgage  with- 

out specific  performance  of  such  oral  agreement  being  obtained. 

Ibid, 
8.  Under  sec  8162,  R.  S.,  providing  that  "no  sale  shall  be  made  until 
the  expiration  of  one  year  from  the  date  of  a  foreclosure  judg- 
ment, if  the  judgment  has  been  signed  and  filed  with  the  clerk  and 
the  costs  have  been  taxed  and  inserted  therein  it  need  not  be  re- 
corded before  the  year  will  begin  to  run.    Meehan  v,  Blodgett,  511 

4.  Mere  inadequacy  of  consideration  is  not  a  sufficient  ground  for  set- 

ting aside  a  foreclosure  sala  Ibid, 

5.  Wlieru  defendant,  with  full  knowledge  of  all  the  facts,  waited  for 

more  than  two  years  and  until  the  property  had  materially  in- 
creased in  value  before  moving  to  set  aside  a  foreclosure  sale,  he 
was  guilty  of  such  laches  as  to  deprive  him  of  the  ri^ht  to  make 
the  motion  on  the  ground  of  inadequacy  of  consideration.        Ibid, 

MUNICIPAL  CCXRPORATIONa 
Public  lands  in  city  limits:  Pre-emption,    See  Public  Lands. 
Certiorari:  To  whom  addressed?    See  Certiorari,  1. 
Obstruction  in  street:  Nuisance:  Injury, 
1.  The  owners  of  a  small  steamboat  drew  it  to  the  edge  of  a  lake  for 
the  purpose  of  launching  it,  and  left  it,  about  5  o'clock  P.  M.,  in 
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such  a  poeition  that  it  extended  about  half  wa^  across  a  village 
street  About  10  o'clock  the  next  morning  plaintiff  was  driving 
along  the  street,  and  led  his  horse  past  the  boat  without  injury. 
The  owners  were  then  engaged  in  launching  the  boat  About  an 
hour  and  a  half  later  plaintiff  returned,  and  when  he  attempted  to 
lead  his  hoi-se  by  the  boat,  which  was  still  in  about  the  same  posi- 
tion, the  horse,  being  frightened  by  it,  plunged  and  finally  broke 
the  bit  and  ran  away  and  was  injured.  In  an  action  agamst  the 
village  and  the  owners  of  the  boat  the  evidence  is  field,  as  against 
such  owners,  to  sustain  findings  of  the  jury  to  the  effect  that  the 
boat  was  not  launched  with  reasonable  care  and  promptness,  and 
that  as  left  in  the  street  it  was  an  object  naturaJly  calculated  to 
frighten  horses  of  ordinary  gentleness.     Cairna^oss  v.  Peioatikee, 

181 

2.  The  fact  that  plaintiff,  When  returning,  might  have  passed  around 
the  boat  by  taking  another  road  about  a  mile  and  a  half  longer,  - 
was  properly  excluded  from  the  consideration  of  the  jury  upon 
the  question  of  contributory  negligence ;  and  they  were  properly 
instructed  that  they  were  not  to  consider  the  fact  that  plamtin 
knew  of  the  obstruction  when  he  first  passed  it  except  that  such 
fact  held  him  to  a  greater  degree  of  care  in  passing  it  again.    Ibid, 

8,  The  jury  were  also  properly  instructed  not  to  take  into  consideration 
the  fact  that  the  bit  broke.  Ibid 

4  A  failure  to  give  the  notice  required  by  sec.  1839,  R  S.,  to  be  given 
to  the  vUlage,  is  no  defense  for  the  owners  of  the  boat  ^ho  were 
the  active  agencies  in  placing  the  obstruction  in  the  street       Ibid, 

5.  The  owners  of  the  boat  had  the  right  to  place  it  where  they  did  for 
the  purpose  of  launching  it  and  it  did  not  become  a  public  nuisance 
untu  it  unnecesRarily  impeded  or  incommoded  travel  upon  the 
street  that  is,  until  the  owners  had  failed  to  launch  it  with  reason- 
able promptness ;  and  the  village  is  not  liable,  therefore,  unless, 
after  the  boat  had  so  become  a  nuisance  to  the  knowledge  of  its 
officers,  they  failed  to  abate  it  with  reasonable  diligence.  Ibid 

Buildings  encroaching  on  street:  Removal 

d.  A  city  may  maintain  an  action  in  equity  against  a  lot-owner  to  obtain 
a  mandatory  injunction  compelling  removal  of  buildings  which 
encroach  upon  or  obstruct  a  public  street     Eau-  Claire  v,  Matzke^ 

291 
Opening  of  disused  street:  Injunction, 

7.  A  temporary  injunction  granted  in  an  action  to  restrain  a  city  from 
opening  a  street  which  for  more  than  thirty  years  it  has  allowed 
trie  plaintiff  and  its  grantors  to  occupy  to  the  exclusion  of  the  pub- 
lic, will  not  be  disturbed  on  appeal  where  it  is  not  shown  that  if 
allowed  to  stand,  it  will  result  m  any  special  harm  to  the  city  or 
any  citizen.    Paine  Lumber  Co,  v,  Oshhosh,  397 

Injury  from  slippery  sidewalk, 

8^  Where  the  notice  given  pursuant  to  sec.  1339,  R.  S.,  accurately  states 
the  place  where  an  injury  occurred  and  describes  generally  the  in- 
sufficiency or  want  of  repair  which  occasioned  it  the  complaint 
and  evidence  need  not  be  confined  strictly  to  the  precise  defects 
described  or  mentioned  in  the  notice.  Thus,  where  the  notice 
stated  that  at  the  point  where  plaintiff  slipped  and  fell  on  the  side- 
walk there  was  a  steep  and  dangerous  descent  that  the  boards 
were  old  and  rotten,  that  there  were  no  slats  nailed  across  the  walk, 
and  that  when  wet  by  rain  it  became  exc^dingly  slippery,  it  was 
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proper  to  aHow  plaintiff  to  allege  and  prove  the  actual  condition  of 
the  walk,  including  the  facts  that  it  had  a  lateral  pitch  and  that 
rains  carried  slippery  mud  upon  it  from  the  adjoining  lot  Laue 
V,  Madison,  458 

9.  Upon  the  evidence  in  this  case  —  tending  to  show  that  the  walk  was 
as  above  described  and  that  this  condition  of  things  had  existed  for 
years  —  it  was  not  error,  as  against  the  city,  to  submit  to  the  jury 
the  questions  whether  the  walk  was  insufficient  and  whether  the 
city  had  constructive  notice  of  that  fact  Ibid, 

10.  There  was  no  error  prejudicial  to  the  city  in  instructing  the  jury 
that  the  walk  could  not  be  held  insufficient  because  lengthwise  it 
followed  the  slope  of  the  ground,  but  that  it  was  for  them  to  deter- 
mine whether  or  not  it  was  unsafe  because  of  the  extent  of  its 
pitch  toward  the  street,  and  of  its  being  so  tliat  earth  would  wash 
upon  it  from  the  adjacent  lot,  if  they  found  that  earth  did  so  wash 
upon  it  *  Ibid, 

NEauGENCB.  See  Master  and  Servant.  Municipal  Corporations* 
1-5,  9, 10.    Railroads,  1-17.    Street  Railways,  2. 

NEGOTIABLE  INSTRUMENTS. 
See  Appeal,  12.    Infants.    Married  Women.    Suretyship,  2. 

]«  Notes  and  mortgages  obtained,  without  consideration,  from  a  per- 
son weak  in  mind  and  fond  of  liquor,  by  a  designing  and  shrewd 
man  whom  he  thought  to  be  his  friend,  by  plying  him  with  liquor, 
playing  on  his  fears  as  to  the  action  of  supposed  creditors,  threat- 
^ening  and  cajoling  him,  until,  in  a  state  of  intoxication  and  not 
realizing  what  he  is  doing,  he  signs  the  instruments,  are  void,  both 
for  lack  of  consideration  and  for  fraud,  in  the  hands  of  the  payees 
and  subsequent  holders  who  are  not  boiia  fide  purchasers.  Knott 
V,  Tidyman,  164 

2.  Notice  to  an  agent  for  the  investment  of  moneys,  of  equities  in 
favor  of  the  makers  of  notes .  and  mortgage  in  which  he  makes 
an  investment  thereof,  is  notice  to  his  principal  Ibid. 

S,  One  who  receives  the  notes  of  a  third  person,  a  part  of  which  are 
past  due,  as  collateral  security  for  a  pre-existing  debt  due  him 
from  the  holder  thereof,  who  had  notice  of  equities  in  favor  of  the 
maker,  is  not  a  bona  fide  purchaser.  Ibid, 

NEW  TRIAL. 
See  Attorneys,  5. 

1.  Where  there  is  evidence  which  tends  to  support  the  verdict,  the 

granting  or  denying  of  a  motion  to  set  it  aside  as  contrary  to  the  evi- 
dence IB  a  matter  within  the  discretion  of  the  trial  court,  and  this 
court  will  not  interfere  unless  such  discretion  has  been  abused  or 
unless,  as  a  matter  of  law,  upon  the  entire  case  the  verdict  cannot 
be  allowed  to  stand.    Johnson  v,  L.  S.  T,  <Sb  T,  Co,  64 

2.  Where  no  reasons  for  granting  a  new  trial  are  stated  in  the  order,  it 

should  impose  as  terms  the  payment  of  the  taxable  costs  of  the 

former  trial.     Oamy  v,  Katz^  821 

8.  Same  point    Cameron  v.  Mount,  477 

4.  Where  an  order  granting  a  new  trial  on  the  ground  of  misconduct 

of  a  juror  is  based  on  the  minutes  of  the  court  and  certain  affida- 

VOL.  86—45 
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vits,  it  will  not  be  disturbed  on  appeal  If  ^uch  minutes  are  not  before 
the  appellate  court,  even  though  the  affidavits  do  not  sufBcientlv 
establish  the  alleged  misconduct  Hoffman  u  C,  M,  A  SL  P.  A 
Co.  471 

6.  Where  the  successful  party  is  not  responsible  for  the  misconduct  of 
a  juror,  and  such  misconduct  does  not  of  itself  render  the  verdi(tt 
of  the  whole  jury  a  perverse  verdict,  the  fi^ranting  of  a  new  trial 
because  of  such  'misconduct  is  a  matter  of  discretion,  and  it  should 
be  granted  only  on  the  terms  that  the  moving  party  pay  the  costs  of 
the  former  trial  Ibid. 

NoNBESiDENTa    See  Limitation  op  Actions,  h    Service  of  Sum- 
mons.   Suretyship,  t 

Nonsuit.    See  Railroads,  la 

Notice. 
Of  appeal    See  Appeal,  4. 
In  highway  proceedings.    See  Highways,  2, 
Of  injury  on  street  etc.    See  Municipal  CJorporations,  4,  8, 
Of  defect  in  sidewalk.    See  Municipal  Corporations,  9. 
Of  equities.    See  Nbqotiable  Instruments,  2. 
Of  adoption  prooeeding&    See  Parent  and  Child. 
Of  termination  of  option.   See  Vendor  and  Purchaser,  6L 

Nuisance.    See  Municipal  Corporations,  1-6.    Railroads^  6. 

Offer  of  judgment    See  Judgment,  1. 


OFFICEB& 

Election:  Possession  of  office. 

1.  One  who  has  been  declared  by  the  proper  canvassing  board  to  have 

been  elected  to  an  office,  and  has  received  the  proper  certificate  of 
election,  and  has  duly  qualified,  has  the  prima  facie  ri^ht  to  the 
office  and  is  entitled  to  possession  thereof,  when  bis  term  begins,  as 
against  every  one  except  a  de  facto  officer  in  possession  under  color 
of  authority.     State  ex  rel  Jones  v.  Oates,  684 

2.  An  officer  who  retains  possession  of  the  office  after  his  term,  claim- 

ing that  he  was  in  fact  re-elected,  but  without  other  color  of  au- 
thority, is  not  a  de  facto  officer  as  against  the  person  who  holds  tiie 
certificate  of  election  and  has  qualified.  Ibid, 

3.  Mandamus  is  the  appropriate  remedy  in  such  a  case  to  enforce  the 

right  of  the  person  having  the  ortma  facie  title  to  the  office.  The 
remedy  under  sees.  977,  988,  R  8.,  by  proceedings  to  compel  delivery 
of  books  and  papers,  is  not  adequate,  where  possession  of  the  seal 
of  the  office  and  the  moneys  appertaining  thereto  is  also  desired. 

Ibid. 

4.  The  fact  that  the  person  so  retaining  possession  of  the  office  and 

claiming  to  have  been  re-elected  did  receive  the  greater  number  of 
legal  votes  at  the  election  cannot  be  pleaded  as  a  defense  in  the 
mandamus  proceedings  as  against  the  relator's  prima  facie  title. 
The  contest  should  be  made  on  quo  warranto,  IbicL 

City  clerk.    See  Certiorari,  1.    Costs,  1. 
Common  council.    See  Certiorari,  1. 

Corporation  officers.     See  AcnoN,  2.     Corporations,  2-4.     InsuRp 
ANCB,  14.    Landlord  and  Tenant,  1. 
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De  facto  officera.    See  Opficbrs,  1,  2L    Prohibition, 

District  attorney.    See  Counties. 

Highway  commissionera    See  Highways,  3,  6. 

Ouo  warranto.    See  Officers,  4.    Sxtpremb  GoxtrTi 

Scbool  officers.    See  Schooia 

State  treasurer.    See  Evidence,  1,  3. 

Taxing  officers.    See  Taxation,  a 

Town  supervisors.    See  Drains. 

Official  Bonds.    See.  Eyidbnob,  1,  a 

OpnoN  to  buy  land.    See  Vendor  and  Purchaser,  1,  (^  6L 

Order:  By  court  or  judge?    See  PRAonoB. 

PARENT  AND  CmLD. 

See  Guardian  and  Ward,  L 

An  order  of  adoption,  based  on  the  abandonment  of  the  child  by  the 
parent,  is  a  nuUity  as  a^inst  the  latter  if  he  had  no  notice  of  the 
proceeding  or  opportumty  to  defend.    Schiltz  v,  Roenitz,  81 

PARTIE&  See  Chanoe  of  Venue,  a  Ck)RFORATiONa  4.  Counties. 
Debtor  and  Creditor,  4  Insurance,  11-ia  Partnership,  7. 
Pleading,  5,  6,  IL    Sale  of  Chattels,  la 

PARTNERSHIP. 
See  EjEorMENT. 

1.  A  partnership  is  the  contract  relation  subsisting  between  persons 
who  have  combined  their  property,  labor,  and  skill  in  an  enterprise 
or  business,  as  principals,  for  the  purpose  of  joint  profit  Spauld- 
ing  V,  Stubhings,  255 

2l  a  contract  between  O.  and  S.  recited  that  O.  was  engaged  in  carry- 
ing on  a  general  merchandise  business,  and  that  S.  had  theretofore 
loaned  him  a  certain  sum,  which  was  evidenced  by  a  note.  It  pro« 
Tided  that  S.  should  allow  said  sum  to  remain  with  O.  for  five 
years ;  that  O.  should  pay  him  interest  at  ten  per  cent  (the  highest 
legal  rate)  on  said  sum  stnd  also  one  half  of  the  net  profits  of  said 
business,  and  should  keep  correct  account  books  of  the  business, 
open  at  all  times  to  the  inspection  of  S. ;  and  that  during  said  term 
of  five  years  the  stock  of  goods  of  said  business  should  not  be  sold 
out  in  bulk  without  the  consent  of  lx)th  partie&  S.  made  further 
advances  for  the  benefit  of  the  business,  and  was  to  some  extent 
active  in  its  management,  but  it  was  carried  on  in  the  name  of  O., 
and  in  letters  to  him  S.  referred  to  it  as  **your  business."  It  ap- 
peared that  S.  desired  that  his  connection  with  the  business  should 
be  kept  secret    Held,  that  O.  and  S.  were  partners  in  the  business. 

Ibid. 

a  After  the  death  of  O.  the  business  was  carried  on  in  the  name  of  his 
administrator,  with  full  knowledge  and  permission  of  S.,  in  all  re- 
spects as  before,  without  any  settlement ;  and  S.  continued  to  make 
advances  to  carry  it  on.  Held,  that  the  liability  of  &  as  a  partner 
continued.  Ilnd* 
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4  In  an  action  for  the  dissolution  of  a  partnership^  the  defendant  cannot 
plead  as  a  counterclaim  any  claim  against  the  plaintiff  individually, 
no  matter  how  it  arose.  So  held,  where  the  ooanterclaim  alleged 
was  for  the  amount  of  defendant's  capital  in  the  business,  upon  a 
stipulation  in  the  partnei-ship  articles  that  plaintiff  would,  after  a 
certain  time,  on  notice,  pa^  that  amount  to  defendant  for  his  in- 
terestan  the  business.    Smith  v.  Diamond,  359 

6b  In  ejectment  by  the  heirs  of  a  deceased  partner  a^inst  a  corpora- 
tion for  an  undivided  half  of  partnership  lands  which  had  been  con- 
veyed to  it  by  the  surviving  partner,  the  answer  alleged,  as  a 
counterclaim,  that  at  the  time  of  the  death  of  plaintiffs'  ancestor 
the  indebtedness  of  Uie  firm  was  about  $21,000,  and  its  assets  con- 
sisted of  the  lands  in  qfiestion  and  other  lands,  and  personal  prop- 
erty worth  not  to  exceed  $10,000 ;  that  in  order  to  pay  said  indebt- 
edness and  carry  out  the  contracts  of  the  firm  it  was  necessary  chat 
its  business  should  be  continued ;  that  the  formation  of  a  corpora- 
tion, to  which  the  firm  property  should  be  conveved  and  which 
should  assume  said  indebteaness  and  perform  said,  contracts,  was 
necessary  for  the  accomplishment  of  said  purposes  and  for  the  in- 
terest of  plaintiffs,  as  heirs  of  the  deceased  partner,  and  of  his  estate, 
and  to  prevent  a  sacrifice  of  the  propertv ;  that  the  defendant  cor- 
poration was  accordingly  organized  by  the  surviving  partner  and 
the  administrator  and  widow  of^the  deceased,  said  widow  being  also 
guardian  of  the  plaintiffs ;  that  all  of  the  firm  property  was  con- 
veyed to  the  corporation,  and  in  consideration  thereof  stock  to  the 
amount  of  over  $10,000  was  issued  to  the  surviving  partner  and  to 
plaintiffs'  guardian  for  them,  and  $500  was  paid  to  said  widow; 
that  the  corporation  has  continued  the  business  of  the  firm,  and  has 
applied  all  of  its  said  property,  to  the  full  value  thereof,  to  the  pay- 
ment of  said  $21,000  indeotedness.  The  prayer  is  that  the  title  to 
the  land  be  adjudged  to  be  in  the  defendant,  and  that  plaintiffs  be 
adjudged  to  have  no  interest  therein,  etc.  Held,  that  the  counter- 
claim failed  to  show  that  such  disposition  of  the  lands  by  the  sur- 
viving partner  was  a  necessary  or  proper  one  iti  order  to  pay  the 
debts  of  the  firm,  and  hence  failed  to  show  that  defendant  was  en- 
titled to  the  relief  demanded.    Weld  v.  Johnson  Mfg,  Co,  552 

6.  As  the  land  was  personal  property  in  the  hands  of  the  surviving 

partner  until  the  firm  debts  were  paid,  and  plaintiffs  could  not, 
until  then,  recover  possession  of  it,  and  as  it  does  not  appear  that 
all  of  such  debts  have  been  paid,  the  answer  is  good  as  a  defense, 
^ough  not  as  a  counterclaim.    Winslow,  J.,  dissents.  Ibid. 

7.  Plaintiffs'  remedy  would  seem  to  be,  not  by  ejectment,  but  by  an  ac- 

tion for  an  accounting  by  the  surviving  partner,  in  which  all  per- 
sons interested  should  be  made  parties.  Such  an  accounting  could 
not  be  had  in  the  ejectment  action,  because  of  the  absence  of  nec- 
essary parties,  and  the  counterclaim  could  not  be  amended  so  as 
to  bring  them  in.  Ibid. 

6.  Plaintiffs  having  demurred  to  the  counterclaim,  and  the  facts  stated 
therein  being  held  to  constitute  a  defense,  an  order  striking  out  the 
demurrer  is  affirmed.    Orton,  J.,  and  Lyon,  C.  J.,  dissent       Ibid, 

Payments.    See  Limitation  op  Actions,  2.    Tender. 

Physicians  and  Surgeons.     See  Assault  and  Battery,  2.    Insur- 
ance, 2. 

Place  op  Trial.    See  Change  of  Venue.    Removal  op  Causes. 
Trial,  Place  of. 

Plat  of  city.    See  Deeds,  5. 
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PLEADING. 

See  Corporations.  4  Death,  1.  Debtor  and  Creditor,  5,  6.  Eject- 
ment. Estates  op  Decedents,  2.  Evidence,  1,  2.  Highways,  0. 
Insurance,  8.  Judgment,  3,  5.  Landlord  and  Tenant,  6. 
Libel.  3.  Officers,  4  Partnership,  4-8.  Railroads,  1,  6,  15. 
Street  Railways,  5.    Trespass. 

1.  Under  aec.  2678.  R  S.  (which  provides  that  in  pleading  a  judgment 

of  a  court  of  special  jurisdiction  it  shall  not  be  necessary  to  state 
the  facts  conferring  jurisdiction,  but  such  judgment  may  be  staled 
to  have  been  duty  given  or  made),  an  allegation  that  plaintiff  re- 
covered a  judgment  against  defendant  and  that  it  was  duly  dock- 
eted, is  Jiela  to  be  equivalent  to  a  statement  that  such  judgment 
was  "duly  given  or  made."    Pieratoff  v  Jwges,  128 

2.  An  allegation  that  on  a  day  named  an  execution  was,  in  due  form  of 

law,  issued  upon  a  certain  judgment,  to  the  sherift,  and  that  said 
execution  was  duly  returned  by  said  sherifi.  wholly  unsatisfied, 
sufficiently  showd  that  a  legal  execution  had  been  issued  on  the 
judgment  and  returned  unsatisfied.  IbidL 

3.  Where  the  subject  matter  of  an  action  is  of  Suitable  cognizance,  a 

demurrer  ore  tenus  does  not  go  to  the  point  that  the  plaintiff  has  an 
adequate  remedy  at  law,  but  only  raises  the  question  whether  the 
complaint  states  a  cause  of  action  in  equity.  IbicL 

4  New  matter  added  to  a  complaint  by  amendment  does  not  iuake  an 
improper  joinder  of  causes  of  action  where  the  matter  so  added 
does  not  state  a  cause  of  action.  North  Hitdson  JM,  B.AL.  Asso.  v, 
Childs,  292 

5.  The  original  defendants  cannot  by  demurrer  to  an  amended  complaint 

object  that  there  is  an  excess  of  parties  defendant  because  of  the 
joinder  of  new  defendants  as  to  whom  no  cause  of  action  is  shown 
to  exist  Ibid. 

6.  In  an  action  for  the  purchase  price  of  goods,  an  allegation  in  the 

answer  that  plaintiff  is  a  member  of  a  trust  or  combination  which 
is  the  real  party  in  interest,  is  defective  as  a  plea  in  abatement 
where  it  does  not  appear  whether  such  trust  is  a  partnership  or  a 
corporation  and  it  is  not  alleged  that  it  or  any  of  its  members  other 
than  the  plaintiff  had  any  interest  in  the  goods  sold  or  the  money 
to  be  paid  for  them.  National  Distilling  Co,  v.  Cream  City  Im- 
porting Co*  352 

7.  Where  plaintiff  moved  ta  strike  out  one  defense  in  an  answer  and 

to  maKe  the  other  more  definite  and  certain,  the  failure  to  deter- 
mine tlie  second  branch  of  the  motion  was  a  material  error.    Ibid, 

8.  Where  a  defense  is  irrelevant  and  of  such  a  character  that  it  may 

embarrass  or  prejudice  the  plaintiff,  it  should  be  stricken  from  the 
answer  on  motion.  Ibid, 

9.  A  motion  to  strike  out  defensive  matter  is  properly  denied  if  any 

part  of  the  matter  so  attacked  is  good.     Chiwert  v.  Loberg,         601 

10.  A  general  demurrer  by  one  defendant  separately  should  be  sustained 

if  the  complaint  does  not  state  a  cause  of  action  as  to  him.  Cum- 
mings  v.  Town  of  Lake  Realty  Co,  382 

11.  The  question  of  misjoinder  ot  plaintiffs,  or  whether  the  complaint;  as 

to  one  or  more  of  several  plam tiffs  states  a  cause  of  action  against 
the  defendants,  cannot  be  raised  by  demurrer,  under  sec.  2649,  R  S. 
Kucera  v,  Kucera,  416 

Possession.    See  Adverse  Possession. 

Powers  in  trust    See  Wilia  1. 
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PBACTICR 

See  Appeai*  Attachment.  Attorneys,  4,  5.  Certiorarl  Chanoe 
OP  Venue.  Costs.  Criminal  Law.  DAMAOEa  Estates  op 
Decedents,  2.  Evidence.  Instructions  to  Jury.  Judgment, 
1, 6, 6.  Justices'  Courts.  Mandamus.  New  Trial.  Pleading. 
RECEiYERa  Removal  of  Causes.  Service  op  Summons  Su- 
preme Court.    Triai^  Place  op.    Verdict.    Witnessed 

Upon  a  rule  to  show  cause  before  the  judge  at  chambers  an  ordei 
was  made,  signed  by  the  judge  under  the  formula  "  By  the  Court'* 
In  a  subsequent  rule  to  snow  cause  why  that  order  snould  not  b< 
set  aside,  it  was  referred  to  as  an  order  made  by  the  judga  Upon 
an  appeal  from  an  order  denying  the  latter  motion,  the  first  order 
is  treated  as  one  made  by  the  judge  at  chambers.  Merriman  v. 
McCoi^niick  H.  M.  Co,  14*^ 

Precatory  Trust.    See  Wills,  1. 

Pre-emption.    See  Public  Lands. 

Preperences.    See  Voluntary  Assignment,  1,  5. 

Presumptions.  See  Adverse  Possession,  1.  Drains,  3,  Highwayf. 
2.    Insurance,  17.    Master  and  Servant,  1. 

Printed  Case.    See  Appeal^  5. 

Privileged  Communication.    See  Libel. 

PROHIBITION. 

1.  A  writ  of  prohibition  will  not  issue  to  test  the  title  of  a  de  /oc^o  ju- 

dicial officer.    In  re  RcuU^  645 

2,  Where  the  office  of  justice  of  the  peace  in  a  city  exists  dejuref  a  per- 

son appointed  by  the  common  council  to  fill  a  vacancy  in  such 
office,  and  who  has  qualified,  is  a  de  facto  officer,  even  though  the 
council  had  no  power  to  make  such  appointment  Ibid, 

Promissory  Notes.  See  Appeal,  13.  Infants.  Negotiable  Instru- 
ments.   Suretyship,  2. 

Proximate  Cause.  See  Highways,  6.  Insurance,  a  Master  and 
Servant,  8, 10.    Railroads,  18.    Street  Railways,  1. 

PCTBLIC  LAND& 

1.  Judicial  notice  will  be  taken  of  the  fact  that  lands  sought  to  be  ac- 

quired under  the  pre-emption  laws  of  the  United  States  were  within 
the  corporate  limits  of  a  city,  and  not  subject  to  pre-emption,  under 
sec.  2258,  R.  a  of  U.  S.    Hoxdton  v.  C,  St  P..  M,iStO,h  Co.       59 

2.  The  act  of  Congress  of  March  3,  1877,  providing  that  '*  the  existence 

or  incorporation  of  anv  town  on  the  public  lands  of  the  United 
States  shall  not  be  held  to  exclude  from  preemption  ...  a 
greater  quantity  than  2,560  acres  of  land,"  does  not  apply  to  a  city 
laid  out  mostly  on  private  lands  but  including  some  of  the  lands  of 
the  United  States.  Ibid. 

Public  Schools.    See  Schools. 

Publication.    See  Libel,  a    Service  op  Summons. 

Quo  Warranto.    See  Opficers»  4.    Supreme  Court. 
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RAILROADa 
'Condemnation  of  land, 

1.  In  a  proceeding  by  a  railway  company,  under  sec.  1852,  R  S.,  to  con- 
demn land  on  which  a  spur  track  has  been  constructed  and  has 
been  in  use  for  two  years,  the  petition  need  not  allege  t^at  "it  is 
the  intention  of  the  corporation,  in  good  faith,"  to  use  the  land  for 
the  purpose  of  operating  its  road,  as  is  required  by  sec.  1846,  in  a 
case  where  the  track  has  not  been  constructed.  Chicago,  M,  <&  8t 
P.  K  Co.  V.  Richardson,  154 

%  Where  the  land  sought  to  be  taken  is  a  strip  but  eighteen  feet  wide, 
and  the  track  runs  through  the  center  of  such  strip  and  has  been 
in  use  more  than,  two  years,  these  facts  show  prima  facie  the  ne- 
cessity of  taking  the  lands.  [Whether  it  is  incumbent  on  the  com- 
pany to  show  the  necessity  in  the  first  instance,  not  determined.] 

t.  Where  the  owners  of  land  assented  to  and  acquiesced  in  the  laying 
of  a  spur  track  thereon,  the  right  to  condemn  the  land  therefor  is 
perfect  without  proving  a  necessity  for  the  taking ;  and  they  will 
not  be  heard  to  deny  such  right  on  the  ground  that  the  land  taken 
is  a  part  of  a  manufacturing  plant  or  a  water  power.  Ibid, 

Obstruction  of  streets, 

4.  An  instrument  granting  to  a  railroad  company  the  right  to  construct, 
maintain,  and  operate  its  railroad  in  the  street  in  front  of  the 
grantor's  lot,  *'as  the  same  was  at  the  date  of  said  instrument  con- 
structed,'* gave  the  company  no  right  thereafter  to  destroy  the 
street  as  a  public  highway  in  front  of  said  lot  Evans  v,  C,  at  P., 
M.AO.R  Co.  597 

tf.  The  construction  and  maintenance  of  a  railroad  along  a  street  in 
such  a  wa^  as  to  destroy  entirely  the  use  of  the  same  as  a  public 
highway,  is  not  authorized  by  statute  (R  S.  sec  1828,  subd.  5,  and 
sec.  1886).  Ibid. 

^  A  complaint  alleging  that  a  railroad  company  has  wrongfully  and 
unlawfully  used  and  occupied  the  street  opposite  plaintiffs  lot  in 
such  a  way  as  to  completely  obstruct  all  ti'avel  with  teams  thereon 
and  to  entireljT  destroy  its  use  as  a  public  highway,  and  has  thereby 
prevented  plaintiff's  former  customers,  and  other  persons  who 
would  otherwise  have  done  business  with  him  at  his  warehouse 
and  elevator  on  said  lot,  from  having  access  to  or  egress  from  the 
same,  and  has  thereby  destroyed  plaintiff's  business  and  the  value 
of  his  said  premises,  shows  that  plaintiff  has  suffered  such  special 
and  peculiar  damage  as  to  enable  him  to  maintain  an  action  there- 
for, both  at  common  law  and  under  sec.  3180,  R  S.  Ibid. 

Fences:  Killing  of  horses  on  track. 
7.  To  the  plaintiff's  knowledge,  four  or  five  rods  of  the  fence  between  his 
yard  and  defendant's  track  had  been  broken  down  for  several 
months,  and  the  opening  had  been  used  as  an  entrance  to  the 
yard.  His  horses  were  turned  loose  in  the  yard  by  an  employee 
who  had  been  instructed  to  watch  them  to  see  tJiat  they  did  not  get 
upon  the  track.  The  yard  was  about  eighty  feet  wide,  with  good 
pasturage  extending  through  the  opening  in  the  fence  and  upon 
defendant's  right  of  way.  While  the  'employee's  attention  was 
diverted  by  other  work  the  horses  passed  through  the  opening  upon 
the  track,  and  they  were  shortly  afterwards  killed  by  a  passing 
train.  Held,  that  plaintiff  was  guilty  of  contributory  negligence. 
Peterson  v.  N.  P.  R  Co.  206 
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Carriers:  If\jury  to  passenger, 

8.  In  an  action  against  a  railway  company  for  personal  injuries  sustained 

by  plaintiflE  while  leaving  a  train,  where  her  evidence  tended  to 
show  that  she  left  her  seat,  with  her  baby  in  her  arms,  when  the 
train  stopped,  and  proceeded  with  reasonable  diiig;ence  to  the  front 
platform,  and  that  while  in  the  act  of  alighting  withiier  husband^s^ 
assistance  the  train  started  and  threw  her  to  the  groutK^  it  was 
error  to  direct  a  verdict  for  defendant,  although  the  evidence  on 
its  behalf  tended  to  show  that  she  did  not  start  to  leave  the  train 
until  it  was  again  in  motion,  and  in  fact  jumped  from  the  train 
while  it  was  moving.    Alford  v.  C,  M,  <St  St  P.  R  Co,  235^ 

Carriers:  Delay  in  unloading  horses, 

9.  Where  a  railroad  company,  through  its  freight  agent,  contracted  ta 

carry  horses  to  a  point  a  few  miles  distant  and  to  unload  them  the 
same  evening,  it  is  liable  for  damages  resulting  from  its  failure  so 
to  unload  them,  although  the  conductor  of  the  train  on  which  they 
were  shipped  told  the  shipper,  a  few  minutes  before  the  train  started, 
that  he  aid  not  think  they  could  be  unloaded  that  night  Corbett 
V,  a,  St,  P.,  M,<SkO.R,  do,  ^  82 

Injury  to  licensee  on  track, 

10.  A  railroad  company  which  has  licensed  the  use  of  its  grounds  and 

track  by  pedestrians  for  a  way,  is  bound  to  provide  for  a  careful 
lookout  in  the  direction  in  which  a  train  is  moving,  in  places  where 
people  are  liable  or  likely  to  be  on  the  track,  and  to  signal  the  ap- 
proach of  its  cars  to  persons  in  positions  of  danger.  Johnson  v, 
L,S.T,<S:  T.  Co,  64 

11.  Whether  the  plaintiff  in  this  case,  who^  as  a  licensee,  was  walking  be- 

tween the  rails  of  defendant's  track  and  was  struck  by  a  locomotive 
running  backward  in  the  same  direction,  was  guilty  of  contributory 
negligence  in  not  looking  back  oftener  than  he  did,  is  heldy  upon 
the  evidence,  to  have  been  a  question  for  the  jury.  Aid, 

Jnjwy  to  employee  on  track, 

12.  While  plaintiff,  a  fireman,  was  walking  through  defendant's  switch 

yard  to  the  roundhouse  to  take  out  bis  engine,  he  was  struck  and 
injured  by  cars  which  had  been  "kicked"  by  a  switch  engine  upon 
the  track  on  which  he  was  walking.  He  was  familiar  with  the 
yard,  and  knew  that  switching  was  actively  in  progress  on  the 
tracks  behind  him,  but  although  there  were  spaces  between  the 
tracks  where  ho  could  have  walked  with  safety,  and  although  his 
ears  were  covered  by  his  cap,  he  had  walked  on  or  immediately  be- 
dside the  main  track  for  about  180  feet  without  looking  around. 
*Heldy  that  he  was  guilty  of  contributory  negligence;  Wilber  r. 
Wis,  Cent,  Co,  535 

Injuries  to  travelers  on  highways, 

18.  While  driving  along  a  highway  towards  defendant's  track  plaintiff 
crossed  a  bridge  which  had  proper  side  protections.  When  53  feet 
from  the  end  of  the  bridge  and  175  feet  from  the  track  he  saw  a  train 
55  rods  distant  approaching  at  high  speed.  He  walked  his  horse 
to  the  end  of  the  bridge,  in  compliance  with  a  notice  thereon,  and 
then  drove  as  fast  as  he  could  to  the  track,  on  which  his  buggy 
was  struck  by  the  tr&in  and  he  was  injured.  He  might,  before 
reaching  the  track,  have  turned  into  a  side  road  which  ran  nearly 
parallel  with  the  track.  His  horse  was  unused  to  the  cars  and 
easily  frightened.  Held,  that  he  was  guiltv  of  negligence  in  delib- 
erately attempting  to  cross  the  track  in  front  of  the  traia    The 
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rule  that  accuracy  of  judgment  is  not  required  in  the  choice  of  the 
very  beet  means  of  escapmg  imminent  peril,  has  no  application. 
Dullea  V.  C.  A  N.  W.  R  Co,  173 

14  It  is  the  duty  of  a  traveler  on  a  highway  crossed  by  a  railroad  track, 
if  he  approaches  the  crossing  when  a  moving  train  in  close  prox- 
imity thereto  is  also  approaching  it,  to  wait  for  the  train  before  he 
crosses  the  track,  and  his  failure  to  do  so  is  negligenca  Brunette 
v.C.dtKW.RCa  197 

15.  The  complaint  in  this  case  is  construed  as  alleging,  in  substance,  that 
the  crossing  of  defendant's  railway  tracks  and  a  certam  highway 
was  a  dangerous  one;  that  defendant  had  for  some  time,  to  the 
knowledge  of  plaintiff,  maintained  guard  gates  at  the  place ;  that, 
relying  on  the  fact  that  there  were  such  gates  and  that  they  were 
always  lowered  on  the  approach  of  trains,  plaintitf,  because  the 
gates  were  not  lowered,  approached  the  crossing,  and  was  about  to 
pass  over  it,  when  a  train  passed  and  caused  his  horse  to  run  away 
and  thus  inflicted  the  injuries  complained  of.  So  construed,  the 
complaint  is  field  to  charge  actionable  negligence  on  the  part  of 
defendant    Eohde  v,  C.  <&  N,  W,  R,  Co.  309 

10.  The  statutory  regulations  as  to  the  rate  of  speed  of  trains  and  the 
giving  of  signals  at  or  near  highway  crossings  apply  only  to  grade 
crossinga    Jensonv,  C,  St  P.,  M.  &  O,  R  Co,  589 

17.  In  an  action  for  injuries  sustained  by  reason  of  a  horse  being  fright- 

ened by  a  train  which  was  running  about  fifteen  miles  an  liour 
over  a  crossing  above  a  highv/av,  it  was  error  to  charge  the  jury 
that  they  should  take  into  consideration  the  rate  of  speed  of  the 
train,  and  that  it  was  negligence  not  to  have  rung  the  bell  or  blown 
the  whistie.      »  Ibid, 

Fires  set  by  locomotive, 

18.  In  an  action  for  injury  to  a  cranberry  marsh  by  fire,  a  nonsuit  was 

properly  granted  upon  evidence  which  left  it  a  matter  of  conjecture 
whether  the  injury  was  caused  by  the  original  fire  started  by  de- 
fendant twelve  miles  distant  or  by  back-fires  started  to  prevent  its 
spread.     Megow  v,  C,  M,  A  St.  P.  R  Co,  466 

Oamishment:  Liens  of  laborers.    See  Garnishment,  2. 

Street  railways.    See  Street  RAn^WAYa 

Ratification.    See  Corporations,  3. 

Real  Estate  Agents.    See  Vendor  and  Purchaser,  5. 

Real  Property.  See  Adverse  Possession.  Deeds.  Ejectment. 
Judgment,  6.  Landlord  and  Tenant.  Mortgages.  Partner- 
ship, 5-a  PuBUC  Lands.  Railroads,  1-4.  Tax  Title&  Tres- 
pass   Vendor  and  Purchaser, 

RECEIVERS. 
See  Voluntary  Assignment,  5. 

1.  Plaintiff  had  purchased  land  from  defendant  G.  and  given  back  a 
mortgage  securing  notes  for  a  part  of  the  purchase  price.  Defend- 
ant B.  claimed  to  own  said  notes  and  mortgage,  and  had  got  pos- 
session thereof  and  pledged  them  to  defendant  C.  Defendant  G., 
the  payee,  also  claimed  them.  Plaintiff,  in  his  complaint,  offered 
to  perform  all  the  conditions  of  the  notes  and  mortgage,  and  asked 
for  the  appointment  of  a  receiver  thereof,  with  power  to  receive 
payment^  and  that  defendants  interplead  for  the  determination  of 
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their  rights.  The  complaint  also  alleged  false  representations  as  to 
the  lan^  by  G.,  and  asked  damages  therefor  and  that  the  notes  and 
mortgage  be  canceled  down  accordingly.  The  receiver  was  ap- 
pointed as  prayed.  Afterwards,  plaintiff  having  failed  to  make 
payments  as  they  became  due,  an  order  was  made  directing  the 
receiver  to  foreclose  the  mortgage  unless  plaintifif  should  pay  the 
amount  due  within  twenty  days.  On  appeal  by  plaintiff  and  de- 
fendant G..  such  order  is  neld  not  an  abuse  of  discretion.  Neevea  v, 
B008,  813 

2l  The  regularity  of  the  appointment  of  the  receiver  could  not  be  ques- 
tioned on  the  appeal  from  the  order  directing  him  to  foreclose  the 
mortgage.  Ibid, 

Recitals. 
In  judgment    See  Appeal,  0.    Street  Railways^  8. 
In  writ  of  attachment    See  Attachment,  1. 
Relation,  Doctrine  of.    See  Deeds,  4 

REMOVAL  OF  CAUSES. 

1.  The  decision  of  a  circuit  court  of  the  United  States  that  the  federal 

statutes  have  been  complied  with  for  the  removal  of  a  cause  to  that 
court,  IS  conclusive,  and  the  state  court  has  thereafter  no  right  to 
decide  ottierwise  and  retain  jurisdiction  of  the  cause.  Nofthem 
Pacific  R.  Co.  V,  McMuUen,  501 

2.  A  party  does  not  waive  the  right  to  a  removal  by  answering  ar  i  de- 

fending on  the  merits  in  the  state  court  after  that  court  has  wrongly 
refused  to  order  a  removal  First  Nat  Bank  v,  Conway,  67  Wis, 
210,  distinguished.  *  IbioL 

Re-openinq  case.    See  Evidence,  10. 

Replevin.    See  Deeds,  4. 

Reputation.    See  Libel. 

Res  Adjudicata.    See  Judgment,  2,  8.    Removal  of  Causes,  1. 

REsassioN.    See  Vendor  and  Purchaser,  8,  4 

Res  Gest.®.    See  Insurance,  5,  6. 

Restraint  op  Trade.    See  Sale  op  Chattels,  9. 10. 

Retroactive  Statute.    See  Voluntary  Assignment,  2. 

Reversal  op  Judgment.    See  Judgment,  Meversal, 

Revival  of  action.    See  Insurance,  12. 

Roads  and  Streets.    See  Action,  1.    Highways.    Municipal  Corpo- 
rations.   Railroads,  4-6,  13-17. 
Rules  op  Court.    See  Appeat^  5.    Debtor  and  Creditor,  5,  ft. 
Supreme  Court  Rules  VIII,  IX  (Cases  and  briefs^  467, 471. 
Circuit  Court  Rule  XXIV  (Exceptions),  467,  470. 

"     XXVIII,  sec.  1  (Creditors'  actions),  870,  874. 

SALE  OF  CHATTEIA 

See  Landlord  and  Tenant,  5.    Sunday. 

1.  Purchasers  of  cedar  posts  are  held  to  have  been  bound  by  a  modifica- 
tion of  the  original  contract  of  |>urchase,  made  on  their  behalf  by 
an  agent  having  general  authority  to  purchase  poets  for  them,  it 
appearing  that  such  modification  was  necessary  in  order  to  ob- 
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tain  more  than  a  small  quantity  of  posts,  and  that  the  report  of  the 
purchasers'  inspector,  accepted  and  acted  upon  by  them,  was  en- 
tirely inconsistent  with  the  theory  that  the  orig^inal,  and  not  the 
modified,  contract  was  in  force.  SpauUding  Lumber  Co,  u  Stouts  89 
2.  A  contract  for  the  sale  of  certain  lumber  provided  that  the  amount 
thereof  should  be  estimated  by  two  persons,  one  chosen  by  each 
party,  and  said  two  to  choose  a  third  m  case  of  disagreement,  and 
that  their  estimate  should  be  conclusive.  Heldj  that  the  estimate 
so  made  stood  upon  the  same  ground  as  an  award  of  arbitrators, 
and  should  not  oe  disturbed  except  for  fraud  or  a  mistake,  as  dis- 
tinguished from  mere  misjudgment,  affecting  in  a  considerable 
degree  the  substantial  rights  of  the  party  complaining  of  it  Stub- 
binga  v.  McOeegor,  ^  248 

8.  Such  estimators  having,  without  authority,  regraded  the  lumber  and 

omitted  from  their  estimate  a  portion  thereof  which  was  included 
in  the  sale,  their  partial  estimate  is  wholly  inoperative.  Ibid. 

4.  The  objection  that  the  evidence  of  the  estimators,  or  their  subsequent 

statements,  could  not  be  received  to  impeach  their  estimate,  could 
not  be  made  for  the  first  time  on  appeal  to  this  court  Ibid, 

5.  The  lumber  having  been  shipped  away  by  the  purchasers,  after  such 

partial  estimate,  so  that  a  new  estimate  could  not  be  made,  the 
court  in  a  proper  case  might  hear  proofs  as  to  the  quantity  of  the 
lumber  and  decree  accordingly.  Ibid, 

6.  In  an  action  for  damages-  by  reason  of  defects  in  machinery  pur- 

chased, the  evidence  being  confiicting  as  to  whether  the  defects 
were  patent,  it  was  error  to  charge  the  jury  that  plaintiff,  having 
purchased  the  machinery  with  full  opportunity  for  inspection, 
could  not  recover  on  account  of  the  defepts.  Larson  v,  Aultinan  <St 
Taylor  Co,  281 

7.  Where  it  is  shown  to  be  the  general  custom  for  local  agents  selling 

mill  machinery  to  warrant  the  same,  the  purchaser  may  recover 
from  the  principal  for  a  breach  of  a  warranty  by  the  agent     Ibid, 

^  8.  Where  the  capacity  of  machinery  was  unknown  to  the  vendee  and 
he  bought  it  relying  upon  the  warranty  of  the  vendor,  he  may  re- 
cover for  a  breach  of  the  warranty,  although  he  kept  and  used  the 
machinery  for  some  time  after  discovering  its  defective  character 
or  want  of  capacity,  before  notifying  the  vendor  thereof  or  offer- 
ing to  return  the  machinery.  Ibid, 

9.  The  mere  fact  that  the  vendor  of  goods  was  a  member  of  an  unlaw- 

ful trust  or  combination  formed  for  the  purpose  of  acquiring  com- 
plete control  and  a  monopoly  of  the  trade  in  goods  of  that  class,  is 
no  defense  to  an  action  against  the  vendee  for  the  purchase  price, 
the  illegality  being  entirely  collateral  to  the  sale  National  Distill- 
ing Co,  V,  Cream  City  Importing  Co.  853 

1(X  An  agreement  by  which  the  vendee  was  to  receive  a  rebate  of  the 

purchase  price  if,  for  a  certain  period,  he  made  all  his  purchases  of 

goods  of  that  class  from  the  trust  or  members  thereof,  did  not 

.     render  Che  sale  invalid.  Ibid. 

11.  Where  both  vendor  and  vendee  were  corporations  of  the  state  in 

which  the  sale  was  made,  it  was  not  a  transaction  of  interstate 
commerce,  within  the  act  of  Congress  of  July  2,  1890.  Ibid. 

12.  Whore  the  vendee  of  a  harvesting  machine  had  the  right  to  return 

it»  either  because  of  defects  constituting  a  breach  of  warranty  or 
under  a  condition  of  the  sale  that  he  might  return  it  if  dissatisfied, 
but^  after  testing  it  and  discovering  the  defects  or  determining  that 
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he  was  not  satisfied  and  would  return  it  he  continued  to  use  it,  not 
to  make  a  further  test  but  merely  for  the  purpose  of  completing  his 
harvest,  such  use  was  an  acceptance  of  the  machine  and  the  right 
to  return  it  was  thereby  lost     Palmer  v.  Banfletd^  441 

18.  Plaintiff  was  the  agent  of  manufacturers  under  a  contract  providing 
that  if  he  made  sales  of  their  machines  on  terms  other  than  thoee^ 
specified  he  should  be  charged  as  purchaser  thereof.  He  sold  a 
machine  to  defendant  on  other  terms,  was  charc^ed  as  purchaser, 
and  paid  the  manufacturers  therefor.  HelcL  that  he  thereby  be- 
came the  owner  of  the  cause  of  action  against  defendant  for  the 
price  of  the  machine.  Ibid, 

Sale  op  Lands.  See  Adverse  Possession,  2,  3.  DsEDa  Pubuc 
Lands.    Tax  Title&    Vendor  and  Purchaser. 

SCHOOIA 

1.  The  board  of  a  free  high  school  district  mav  institute  a  proceeding 

by  mandamiia  to  compel  the  levy  and  collection  of  a  tax  for  the 
support  of  the  school  State  ex  reL  Free  High  School  Board  v. 
Lamont,  565^ 

2.  If  the  amount  to  be,  raised  by  a  town  in  a  joint  free  high  school 

district  is  legally  apportioned  to  it,  the  town  clerk  must  include 
such  amount  in  the  tax  roll,  notwithstanding  any  direction  to  the 
contrary  by  the  town  board  or  by  the  electors  at  a  town  meeting. 

IbwL 
8.  The  refusal  of  any  number  of  towns,  less  than  the  whole  num- 
ber, in  such  district  to  levy  and  collect  taxes  for  their  respective 
shares  of  the  expenses  of  the  school,  cannot  disorganize  or  dissolve 
the  district  or  relieve  any  town  clerk  of  his  duty  to  insert  the  proper 
sum  in  the  tax  roll.  ioict 

4  The  fact  that  the  school-house  is  in  a  city  is  of  no  significance  if  the 
city  is  a  p>art  of  the  district  Ibid, 

5.  The  apportionment  of  the  amount  to  be  raised  for  the  support  of  the* 

school  is  not  invalidated  as  to  any  town  in  the  district  by  the  fact 
that  it  was  made  on  the  basis  that  a  town  not  in  fact  a  part  of  the 
district  was  embraced  therein.  Ibid,  . 

6.  The  fact  that  the  board,  when  making  the  apportionment,  did  not 

have  before  it  certificates  of  the  clerks  of  the  several  towns  stating 
the  equalized  valuation  of  taxable  property  therein,  is  immaterial. 

Ibid. 
Scienter    See  False  Representations,  2. 

Seisin.    See  Adverse  Possession. 

SERVICE  OF  SUMMONa 

Under  sec.  2640,  R.  S.,  when  the  plaintiff  avails  himself  of  the  option 
given  by  an  order  for  service  by  publication  to  deliver  a  cony  of 
the  summons  and  complaint  to  the  defendant  personally  without 
the  state,  such  delivery  has  **  the  same  effect  as  a  completed  pub- 
lication and  mailing,"  and  the  defendant  has  but  twenty  days 
thereafter  in  which  to  plead.     Wilmot  v»  Smithy  299 

Sidewalks.    See  Municipal  Corporations,  8-10. 

Special  Verdict.  See  Insurance,  a  Master  and  Servant,  8,  10. 
Street  Railways,  & 
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Spbcifio  Performancb.   See  MoBTQAass,  2.  Vendor  and  Purchaser, 
1,2. 

Spur  tracks.    See  Railroads*  1-8. 

Standajod  Poucy.    See  Insurance,  20. 

State  Treasurer.    See  Evidence,  1,  2. 

Statute  op  Frauds.    See  Vendor  and  Purchaser,  2. 

Statute  op  Limitations    See  Limitation  op  Actions. 

Statutes. 

Coostitutionality.    See  Taxation,  a 

Constructioa.  See  Appeal*  14.  Attachment,  2.  Ck)X7NTiBS.  Debtor 
AND  Creditor,  1.  2.  Drains.  Evidence,  8.  Garnishment. 
Highways,  1-5.  Insurance,  U,  15,  20.  Limitation  op  Actions. 
1.  Mariuaob.  Mortgages,  a  Oppicers,  a  Pleading.  1.  Pub- 
lic Lands,  2.  Railroads,  1,  6, 6, 16.  Schools.  Service  op  Sum- 
mons. Suretyship.  Taxation.  Trial,  Place  op.  Voluntary 
assignbient,  1,  2,  5,  6. 

Retroactive  statute.  See  Highways,  1,  5.  Voluntary  Assign- 
ment, 2. 

STATUTES  CITED,  Etc 
Constitution  op  Wisconsin.  Revised  Statutes  op  1849. 


ArtVU. 

8ec.8       -     .- 

647 

Ch.  16,  seca  50.  58  - 

-    151 

*'  VUI, 

.    "    1       -       -       - 

190 

"    16,  sec  80 

147-8. 151-3 

Session  Law& 

Revi^d  Statutes 

OP  185a 

1848. 

Page  46  (Act  of  Apr.  15) 

147 

Ch.  19.  sees.  53,  56  - 

-       -    151 

184a 

u 

46,  sea  1 

150 

"    19,  sec  59  -       - 

147,  149,  151 

184a 

** 

46,    «    6       -       - 

151 

"    19,    "     85  - 

-       151-3 

1857. 

Ch. 

19     -       -        -     147 

,158 

"    19.    "     86  - 

.        -  153 

1857. 

P.  &  L  ch.  129       -       - 

108 

1857. 

P.  &L.ch.  129,8eca2.8, 
17       -       -       -       - 

108 

Revised  Statutes 

OP  187a 

1861. 

Ch.  221  -       -       .       - 

154 

Section     752   -       - 

-     266,268 

1874. 

it 

184,  subch.  IV,  seca 

977   -       - 

-     634,639 

1,2       -       -       . 

877 

988   -       - 

-     634, 639 

1879. 

({ 

194,  seG.2,  subdlS- 

667 

1040   - 

-        -    192 

188a 

« 

233  .       -       -       - 

389 

Sections  1265, 1267  - 

-    151 

1880. 

u 

256  -       -       -       - 

889 

Section   1294   -       - 

-     151-153 

1881. 

tt 

818  -        -        -        - 

308 

1295   -       - 

-        -    153 

1882. 

« 

202  -        -       -        - 

648 

1298   -       - 

-        -    149 

Ib8a 

« 

249  -        -        -        . 

390 

1339   -      182,186,453,459 

188a 

«< 

849  -        .        -        - 

216 

1388   -       - 

.     140,141 

1885. 

«< 

89  -        -        -        - 

889 

Sections  1535-1588  - 

-    *   -    134 

18S5. 

« 

48.  sec  2 

667 

1543-1546  - 

-     627,  632 

1887. 

u 

451  -        -        -       - 

216 

Section  1558   -       - 

-      -  a5i 

1887. 

f< 

549  -       .       -     576, 582 

1693    -       - 

.        -    667 

1889. 

(( 

885  -       -       -       - 

347 

1694   -       - 

-     212, 216 

1891. 

M 

128  -        -        -        - 

567 

1771    - 

-      11 

1891. 

<* 

128.  subch.  V,  8ec& 

1828,  subd.  5 

.     598,604 

80,82   -       .       - 

568 

1836    -       - 

-     598. 604 

1891. 

U 

195  -       .       -  606,  608-9 

«        1837    -       - 

-    592 

189t 

tl 

473.  sec.  2       - 189, 192-3 

«        1846    - 

-     154,  159 

189a 

U 

178  -       -       - 

566 

ia52   -       - 

-     154,  159 

189a 

U 

276  -       -       -     329, 830 

1975    .       - 

77,  82 
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STATUTES  CITED,  Etc.— con. 
Revised  Statutes  of  1878  — con.    Revised  Statutes  op  1878  — con. 


Section 

1977 

. 

• 

402,406 

Sections  8457-8462  - 

.   -  646 

u 

2094 

. 

• 

-   96 

Section 

3463  €t  seq. 

-   -  647 

« 

2123 

. 

. 

-   95 

(( 

8627  -   - 

-  161,  163 

« 

2302 

. 

. 

.   57 

it 

8628  -   . 

.   -  163 

M 

2804 

, 

. 

.   56 

tt 

8780  .   . 

.   .  136 

M 

2305 

• 

• 

.   57 

tt 

8852  -   . 

-   .  834 

<t 

2314 

. 

• 

-  217 

tt 

8964  .   • 

-   .   37 

ft 

2820 

. 

• 

-  189 

tt 

4022  .   • 

88,89 

« 

2850 

. 

. 

498,500 

tt 

4024  -   . 

.   -   88 

M 

2515 

. 

• 

-  188 

tt 

4096  -   • 

819,  820,  415 

«< 

2516 

. 

. 

-  184 

Sections  4110,  4112  - 

.   -  821 

2600 

. 

. 

569,  574 

Section 

4208  -   - 

.   -  412 

2607 

. 

. 

823,  827 

tt 

4210  -   - 

.  408,412 

2610 

- 

. 

-  127 

tt 

4222  .   - 

-   -  284 

2619,  subd.  5 

. 

468,465 

tt 

4231  .   - 

281,  284,  286 

2621 

. 

. 

• 

.  582 

tt 

4255  - 

526.  52a  586 

«( 

2622 

. 

. 

. 

.  808 

tt 

4256  .   -  526,  528-9.  586 

« 

2622,  subd.  8 

217,  219,  582 

Sections  4282-4806  (ch.  179)  -  347 

t< 

2624 

- 

- 

- 

-  582 

Section 

4971,  subd.  12 

-   -  286 

M 

2640 

- 

- 

• 

299,800 

(( 

2644 

- 

- 

- 

.  574 

a  &;  R  Annotated  Statutes. 

U 

2649 

- 

• 

• 

416, 419 

t( 

2649,  subd  6 

- 

-  417 

Section 

417  -   - 

-  566 

«l 

2656 

. 

• 

• 

861,663 

Sections  492,498,496 

.   -  566 

« 

2678 

• 

• 

• 

128,185 

Section 

1044  -   - 

.   -  666 

*t 

2684 

- 

• 

• 

-  855 

Sections  1079.  1081  - 

-   -  666 

Sections  2780,  2781 

• 

• 

.  890 

Section 

1127  -   . 

.   .  666 

Section 

2759 

• 

• 

• 

.  898 

tt 

1154  -   . 

.   -  547 

tt 

2768 

- 

• 

26,  28,  809 

tt 

1299c  -   - 

.   -  692 

n 

2774 

. 

• 

. 

-  296 

tt 

1359  -   . 

.   -  140 

it 

2808 

. 

• 

. 

-  328 

tt 

1547d 

-  627, 632 

»< 

2829 

- 

• 

588,  588,  641 

it 

1547(i,  subd.  4 

-   -  688 

M 

2832 

. 

. 

- 

891,  392 

tt 

1686/ .   - 
1698a 

-   -  582 

« 

2870 

. 

• 

• 

888,648 

tt 

.  216, 617 

«( 

2871 

• 

• 

• 

.  648 

tt 

16986  -   . 

.   -  619 

tt 

2875 

. 

. 

. 

-  888 

tt 

1693c  -   - 

617,  068,  667 

tt 

2884 

• 

•- 

• 

-  578 

It 

1700  -   - 

.  668,667 

tt 

2926 

. 

a 

• 

-  197 

tt 

1702  .   - 

-   .  619 

ft 

2986 

- 

- 

- 

-  186 

Sections  1702d-1702M  (ch.  80a)  347 

4t 

8029 

- 

128-9,  186-7,  870, 

(« 

1702/,  1702p 

-  347 

875 

Section 

1815  -   - 

-  806,808 

"   f 

8049 

. 

. 

292,  295 

tt 

2731  -   - 

.  889 

tt 

8069 

. 

• 

.  401 

tt 

2781,  subd.  2 

-   .  889 

« 

8070 

•. 

• 

.  833 

tt 

2781a 

.   -  390 

<( 

8078 

• 

649, 551 

tt 

2894a 

-   -  648 

«( 

8092 

. 

. 

.  550 

tt 

8078  .   - 

-   -  562 

«« 

8156 

• 

• 

.  400 

it 

8216  -   - 

-  612.  620 

<« 

8162 

. 

. 

611,  515 

tt 

8217  .   612, 

617.  6ia  620 

tt 

3165 

. 

. 

-  516 

tt 

8245  617,618,620,624,626 

tt 

8180 

- 

- 

698,604 

tt 

4096  .   - 

-   -   29 

Stock  and  Stockholdebs.    See  Corporations^ 
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STREET  RAILWAYa 

1.  A  street  car,  while  crossing  a  street  on  which  a  funeral  procession 

was  moving,  stopped  suddenly  in  the  middle  of  the  street  in  front 
of  the  first  carriage,  thereby  causing  it  to  stop  so  suddenly  that  the 
pole  of  the  second  carriage,  which  was  following  close  behind, 
broke  into  its  back,  ^e^  that  the  stopping  of  the  street  car  was 
the  proximate  cause  of  the  injury.    Mueller  v.  Mil  St  R,  Co,     340 

2.  The  fact  that  the  street  car  was  stopped  in  the  middle  of  t^ie  street  in 

violation  of  a  penal  ordinance,  was  sufficient  proof  of  negligence 
on  the  part  of  the  street  railway  company.  Ibid, 

8.  It  was  found  by  a  special  verdict  that  plaintiff,  with  other  boys,  got 
upon  the  front  platform  of  an  electric  car  by  invitation  of  the 
motorman ;  that  the  conductor  did  not  warn  them  off  until  after 
the  car  was  in  motion,  and  that  he  then  used  some  force,  either 
with  hand  or  foot,  whereby  plaintiff  was  caused  to  fall  from  the 
car ;  that  the  wheels  of  the  car  crushed  plaintiff's  arm ;  that  plaint- 
iff was  about  eleven  years  old  and,  under  all  the  circumstances, 
was  not  guilty  of  negligence  proximately  contributing  to  the  in- 
jury ;  and  that  he  sustamed  damage  to  a  certain  amount  The 
complaint  had  alleged  that  when  plaintiff  fell  from  the  car  it  was 
*  going  at  a  high  rate  of  speed ;  and  it  was  recited  and  found  by  the 
court,  in  the  order  for  judgment  and  m  the  judgment,  that  all  the 
allegations  of  fact  in  the  complaint,  beyond  those  covered  by 
the  special  verdict,  had  been  proved  to  be  true  by  the  undisputed 
evidence;  Held,  that  the  facts  so  found  by  the  court  will  be  treated 
as  verities,  in  the  absence  of  a  bill  of  exceptions  containing  the 
evidence,  and  that  the  verdict>  supplementea  by  such  finding,  is 
sufficient    Hart  v.  West  Side  R,  Co.  483 

4  If  plaintiff  is  to  be  regarded  as  a  passenger  on  the  oar,  his  forcible 
ejection  therefrom,  under  the  circumstances  found,  rendered  the 
defendant  liable.  Ibid: 

5.  The  complaint  alleged  that  the  car  was  in  charge  of  a  motorman  on 
the  front  platform  and  a  conductor ;  that  it  was  a  custom  of  the 
motormen  on  defendant's  cars  to  permit  boys  of  plaintiff's  age  to 
ride  on  the  front  platforms  to  a  certain  switch,  **  for  the  purpose 
of  inducing  such  ooys  to  turn  said  switch  for  said  employees ; " 
that  on  the  occasion  in  question  the  plaintiff,  with  the  piermission 
'  of  the  motorman  "  and  m  pursuance  of  the  custom "  mentioned 
got  upon  the  front  platform  of  the  car  for  the  purpose  of  riding  to 
said  sw^h.  Held,  that  these  allegations  did  not  show  any  pur- 
pose of  plaintiff  to  aid  in  operating  defendant's  railway  such  as 
would  make  him  a  Tolunteer  fellow-servant  of  the  conductor.  Ibid 

Streets.    See  MuNiCfiPAL  CJorporations.    Railroads^  4-6. 

Summons.    See  Service  of  Summons. 

SUNDAY. 

One  who  sells  and  delivers  property  on  Sunday  cannot  afterwards 
maintain  an  action  for  its  conversion  by  the  purchaser,  on  the 
ground  that  the  contract  was  illegal.     Cohn  v,  Heimbaxich,         176 

Supplementary  Proceedings.    See  Debtor  and  Creditor. 
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SUPREME  COURT. 

See  Appeal. 

This  court  declines  to  take  original  jurisdiction  of  a  proceeding  in  the 
nature  of  quo  warranto  to  try  the  title  to  office  of  a  justice  of  the 
peace  in  the  city  of  Portage,  the  question  presented  not  being  one 
which  affects  the  state  at  large.  IState  ex  reL  RacU  v.  Shaughnes- 
sey,  646 

SURETYSHIP. 

See  EviDENOE,  1,  2. 

1.  Under  our  statute  (R  S.  sec.  2600)  abolishing  the  distinction  between 

actions  at  law  and  suits  in  equity,  a  surety  who  has  paid  the  whole 
debt  may  recover  in  an  action  at  law  against  his  cosureties  who  are 
solvent  and  reside  in  tiiis  state  the  same  contribution  as  if  they 
were  all  of  the  sureties  bound.    Faurot  v.  Gates,  569 

2.  In  an  action  by  one  guarantor  of  a  note  against  another  for  contri- 

bution, the  defendant  cannot  prove  a  want  of  consideration  paid 
to  the  principal  for  a  prior  note  which  the  note  paid  by  plaintiff 
was  given  to  renew.  IbifL 

SUBYIVAL  of  actiona    See  AcnoN,  1. 

TAXATION. 
See  Costs,  1.    Schooia    Voluntabt  Assionhent,  6,  7. 

1.  Under  sec.  2,  ch.  478,  Laws  of  1891,  all  sawlogs  cut  within  six  months 

prior  to  April  1st  were  to  be  assessed  in  the  assessment  district  in 
which  they  were  banked  or  piled,  except  logs  which  were  to  be 
sawed  or  manufactured  in  a  mill  in  this  state  owned  by  the  owner 
of  such  logs ;  and  such  logs  could  be  brought  within  the  operation 
of  the  exception  only  by  a  strict  compliance  with  the  proviso  fol- 
lowing the  exception  in  said  section.  State  ex  reL  Holt  L,  Co,  r. 
Belleiv,  189 

2.  Said  act,  so  construed,  was  not  in  violation  of  sea  1,  art  VIII,  Const. 

which  provides  that  "  the  rule  of  taxation  shall  be  uniform ;"  nor 
was  it  invalid  because  under  it  the  own^r  might  determine  in  what 
district  his  property  should  be  taxed.  J6td. 

8l  The  fact  that  the  owner  of  logs  banked  in  one  district  listed  them 
for  taxation  in  another  district  in  which  his  mill  was  located,  did 
not  give  the  taxing  officers  of  the  latter  district  jurisdiction  over 
such  logs  if  the  affidavit  and  statement  required  by  the  proviso  in 
said  section  were  not  filed  with  the  assessor  of  the  district  in  which 
the  logs  were  banked;  nor  was  the  owner  estopped  thereby  to 
assert  the  invalidity  of  the  assessment  of  the  logs  in  the  district 
where  they  were  so  listed.  Ibid. 

Taxation  of  costs.    See  Appeal,  14.    Costs,  2. 

TAX  TITLEa 

See  Deeds,  5. 

1«  One  with  whose  means  land  was  purchased,  and  who  agreed,  as  part 
of  the  consideration,  to  pay  existing  mortgages  thereon,  and  who 
continued  to  be  the  real  owner  and,  through  tenants,  to  be  in  poR- 
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session  of  the  land,  altliough  for  purposes  of  his  own  the  apparent 
legal  title  was  at  times  in  different  other  persons,  was,  as  between 
himself  and  the  grantor,  who  besides  holding  a  mortgage  for  a  part 
of  the  purchase  price  had  become  the  owner  of  the  prior  mortgages 
mentioned,  bound  to  pay  the  taxes  on  the  land  and  could  not,'  as 
against  said  mortgages,  acquire  a  valid  tax  title  founded  on  a  sale 
for  such  taxes.    Perkins  v,  Wilkinson^  588 

2.  A  tax  deed  so  obtained  by  such  real  owner  for  the  purpose  of  cutting 
ofif  said  mortgages  is  held  in  this  case  to  have  been  the  result  of  a 
deliberate  fraud :  and  one  to  whom  he  conveyeil  the  land,  and  who 
had  knowledge  of  the  mortgages  and  of  the  relations  of  his  grantor 
to  the  premises,  and  who  gave  nothing  for  such  conveyance  except 
a  release  of  stale  claims  against  his  grantor  and  his  son-in-law  (hi» 
grantor's  sonX  is  held  not  to  have  been  2^  bona  fide  purchaser.  Ibid, 

TENDER. 

An  alleged  tender  in  this  case  is  held  to  have  been  insufficient,  the 
amount  offered  being  less  than  was  admitted  to  be'  due,  and  there 
having  been  no  notice  as  to  where  the  money  or  its  equivalent  might 
be  found  if  the  other  party  should  conclude  to  accept  it^  and  the 
tender  not  having  been  kept  good.     Warden  v,  Stoeeney,  161 

Terms.    See  New  Trial,  2,  8,  6. 

TowNa    See  Counties.    Drains.    Schools. 

TRAMP&    See  Cribonal  Law,  a 

TRESPASS. 

See  Adverse  Possession,  1.    Deeds,  4 

A  complaint  alleging  that  defendants  broke  and  entered  plaintiffs' 
close  and  entered  their  shops,  etc,  and  took  an<l  carried  away  and 
converted  to  their  own  use  certain  described  chattels,  the  property 
of  plaintiffs,  whereby  plaintiffs  suffered  great  damage  in  the  loss  of 
said  property  and  in  the  interruption  to  tlieir  business  carried  on 
in  said  shops,  etc.,  and  were  injured  in  their  business  standing  and 
credit,  and  were  damaged  in  all  of  the  foregoing  in  the  sum  of 
|2,000, —  is  held  to  state  but  one  cause  of  action,  for  a  trespass 
quare  datisum  fregii,  and  to  be  sufficiently  definite  and  certain. 
Merriman  r.  McCormick  H.  M,  Co.  143 

Trial.    See  Attorneys,  4,  6. 

TRIAL,  PLACE  OF. 
See  Change  of  Venue.    Removal  of  Causes. 

t  The  words  "cause  of  action,"  as  used  in  subd.  5,  sec.  2619,  R.  S.,  in- 
clude the  act  or  omission  without  which  there  would  be  no  cause 
of  action  or  right  of  recovery.     Hosley  v.  Wisconsin. Odd  Felloirs'. 
M.  L.  Ins,  Co.  46a 

2.  Where,  by  the  terms  of  a  policy  and  the  by-laws  of  the  company,  pay- 
ment of  life  insurance  moneys  is  to  be  made  by  a  check  delivered 
to  the  beneficiaries,  a  default,  if  any,  in  such  payment  takes  place 
in  the  county  in  which  the  beneficiaries  have  continuously  resided ; 
and  under  subd.  5,  sec  2619,  R.  S.,  an  action  on  the  policy  is  triable 
in  that  county.  -  '        Ibid. 

Vol.86— 46 
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*  Trust"  oombinationb.    See  Saub  of  Chattels,  9-11. 

TEU8T8  AND  TRUSTEES.     See    A^ION,    2,     GUARDIAN    AND  WaBDl     IN- 
SURANCE^ t    Wills,  1. 

Undue  Influence.    See  Wills,  2. 

Usage.    See  Master  and  Serva^,  2, 14.    Sale  of  ChatteL8»  7. 

User.    See  Highways,  4 

Vacating  Judgment.    See  Judgment,  6.  & 

VENDOR  AND  PURCHASER  OF  LAND. 

See  Adverse  Possession,  2,  8.    Deeds,  1-4,  6-8.    Limitation  of  Ac- 
tions, 2.    Tax  Tttles. 

t.  Where  one  having  a  written  option  for  the  purchase  of  land  el6cto 
to  purchase  within  the  time  prescribed,  and  enters  upon  the  land 
ana  expends  money  thereon,  he  may  enforce  performance  of  the 
contract     Wall  v,  Af.,  St,  P,  A  S.  8,  M.  R.  Co,  48 

2L  AIthou9:h  an  oral  modification  of  such  contract  is  within  the  statute 
of  frauds,  yet  where  tlie  purchaser,  relying  thereon,  has  exnended 
large  sums*  in  improvements,  the  courts  may  compel  specinc  per- 
formance of  the  contract  as  modified.  Ibid. 

8.  A  mere  reference  by  a  vendor  to  the  property  as  "my  land,"  in  gen- 
eral conversations  with  the  vendee,  not  shown  to  have  had  any  refer- 
ence to  the  proposed  purchase,  Is  not  such  atniuduient  representation 
of  good  title  as  will  support  an  action' to' rescind  the  sale  upon  fail- 
ure of  title,  even  though  the  vendise  may  testify  that  he  relied 
thereon.    Renter  v,  Lawe,  106 

4  Where  a  contract  for  the  sale  of  landi  hte  been  executed  by  delivery 
of  the  deed  and  payment  of  the  purchase-money,  and  there  is  noth- 
ing to  prevent  the  purchaser  from  taking  possession,  there  can  be 
no  rescission,  in  the  absence  of  fraud,  even  though  the  title  fails. 
The  remedy  Is  on  the  covenants  of  the-deed.  IbidL 

6.  The  owner  of  land  gave  to  one  J.  the  exclusive  option  of  buying  or 
selling  it  on  or  before  a  certain  date  at  a  certain  price.  J.  gave  to 
C.  an  option  to  buy  the  land  on  or  before  said  date  at  a  higher 
price,  and  agreed  to  pay  him  $1,000  if  lie  did  sa  C  paid  J.  for 
said  last-mentioned  option,  ana  also  performed  services  for  J.  in 
procuring  purchasers  for  the  land,  %ut  the  negotiations  for  the 
purchase  were  not  completed  on  the  date  to  which  the  options 
were  limited,  and  the  land  was  afterwards  sold  by  the  owner  di- 
rectly to  said  purchasers.  Held^  that  0.  had  no  cause  of  action 
against  the  owner  of  the  land,  either  for  the  amount  which  he 
paid  to  J.  for  th^  option  or  for  his  services  in  procuring  the  pur- 
chasers.   Gummings  v.  Town  of  Lake  Realty  Co,  883 

&  Rights  under  an  option  to  buy  or  sell  land  on  or  before  a  certain  date 
expire  on  that  date  witliout  notice  or  declaration  of  forfeiture; 
and  a  mere  prolongation  of  the  negotiations  for  a  sale  until  the 
evening  of  the  last  day  does  not  warrant  the  holder  of  the  option 
in  believing  that  no  forfeiture  will  be  insisted  upoa  Ihid, 

Vbkvb.    See  Chanob  of  Venue.    Trial^  Place  of. 
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VERDICT. 

See  Insurance,  a   Masteb  and  Sbrvant,  8, 10.   New  Trial.   Street 

Railways,  8. 
A  jary  haTing  retired  with  leave,  if  they  agreed  upon  a  verdict,  to  seal 
it  and  separate,  sealed  a  pretended  yerdict  to  the  effect  that  they 
agreed  to  disagree,  and  separated.  Held,  that  this  was  a  wilful  viola- 
tion of  duty,  iuvolving  falsehood  and  fraud,  and  was  of  such  a 
character  as  to  impeach  the  motives  of  the  jurors  and  the  integrity 
of  a  verdict  in  favor  of  one  of  the  parties  returned  by  them  after 
they  had  reassembled  on  the  next  day  and  the  cause  had  been  re- 
submitted to  'them ;  and  a  judgment  bas^  on  the  latter  verdict 
cannot  be  upheld.    Sawvel  v.  Bttterleey  420 

Voluntart  APPEARANC2.    See  JusTicBis'  Courts,  2l 

VOLUNTARY  ASSIGNMENT. 

1.  An  insolvent  firm  gave  bills  of  sale,  etc.,  covering  the  bulk  of  its  prop- 

erty, to  officers  of  banks  to  which  it  was  indebted,  taking  back  an 
instrument  stating  that  such  bills  of  sale,  etc.,  were  given  as  col- 
lateral securities  for  the  payment  of  notes  made  or  indorsed  by  the 
firm  and  held  by  said  banks.  The  manifest  purpose  of  the  trans- 
action being  that  said  bank  officers  should  sell  the  property  and 
apply  the  proceeds  on  the  several  claims  so  held  by  the  banks,  re- 
spectively, pro  rdta,  it  is  held  to  have  been  a  voluntary  assignment 
for  the  benefit  of  creditors,  within  the  meaning  of  sec.  1604,  R  H., 
and  void  because  not  executed  as  therein  prescribed  and  because  it 
gave  an  unlawful  preference.    Northern  Nat  Bank  v.  Weed,     213 

2.  Prior  to  the  enactment  of  ch.  270,  Laws  of  1893,  if  the  Qourt  com- 

missioner taking  the  bond  of  an  assignee  for  the  benefit  of  creditors 
failed  to  indorse  on  it  his  approval  thereof,  the  assignment  was 
vpid.  And  where  an  assignment  bad  been  adjudged  void  for  that 
reason,  such  judgment  was  not  affected  by  the  subsequent  passage 
of  said  act»  although  it  provides  that  *'all  bonds  heretofore  taken 
and  filed  ...  by  said  court  commissioner  are  hereby  dtn^Iared 
to  be  sufficiently  approved  and  valid.**  Charles  Baumbach  Co.  v. 
Singer,  829 

d.  An  insolvent  debtor  had  received  in  trust  moneys  of  a  lodge  of  which 
he  was  a  member,  and  had  mingled  them  with  his.  own  moneys, 
but  had  afterwards  loaned  the  amount  thereof  to  a  fellow-member 
as  and  for  the  moneys  of  the  lodge;  They  were  repaid  to  him  after 
he  had  made  an  assignment  for  the  benefit  of  his  creditors,  and 
were  immediately  returned  by  him  to  the  lodge.  Held,  that  the 
claim  for  the  moneys  so  loaned  was  properly  omitted  from  the 
schedule  of  his  assets  on  the  assignment^  and  hence  that  such  omis- 
sion was  not  a  valid  objection  to  his  discharge  from  his  debts.  Viin 
Ingen  v.  Feldt,  845 

4w  A  banking  corporation,  created  and  existing  under  the  general  bank- 
ing law  of  this  state,  may  make  a  valid,  assignment  of  all  its  prop- 
erty for  the  benefit  of  its  creditor&  Oardsn  City  B,  <fc  T,  Co.  v, 
QeUfuas,  hV4 

5.  Where  a  banking  corporation  has  made  a  valid  assignment  of  alt  its 
property  for  the  benefit  of  creditors,  such  property  cannot  be  se- 
questered and  a  receiver  thereof  appointed,  under  sec&  8216.  8217, 
8b  &  Bl  Ann.  Stats.,  so  as  to  supersede  the  assignment  and  change 
the  rule  for  the  distribution  of  the  proceeds  of  the  property  among 
creditoxa    .  IbkL 
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d  Taxes  assessed  to  an  assignee  for  the  benefit  of  creditors  on  acoonnt 
of  personal  property  in  bis  hands  as  such  assignee  are  entitled  to 
the  preference  of  payment  provided  by  sec  1693c;  Sl  &  R  Ann. 
Stats. ;  and  under  sea  1700  it  is  the  duty  of  his  successor  in  the 
trust  to  pay  them  before  making  any  dividend,  unless  for  any  rea- 
son  such  taxes  are  iil^^.    Marathon  Ca  v,  Barnes^  663 

7.  An  action  by  a  county  against  an  assignee  for  the  benefit  of  credit- 
ors to  recover  delinquent  taxes  on  personal  property  and  to  have 
them  adjudged  a  preferred  claim  apd  to  have  the  assignee  ordered 
to  pay  them»  is  essentially  an  equitable  action  and  cannot  be  main> 
tained  because  the  relief  may  be  obtained  in  th<^  assignment  pro- 
ceedinga  IbidL 

Volunteer  servant:  Injury  to    See  Street  Railways,  9. 

Waiver. 

Of  right  to  change  of  venue;    See  Change  op  Venue,  6. 

Of  conditions  in  policy.    See  Insurance,  14-16,  2a 

Of  objections  to  proofs  of  loss.    See  Insurance,  18. 

Of  loss  of  jurisdiction.    See  Justices*  Ck)URTS,  2. 

Of  right  to  removal    See  Kemoval  of  Causes.  2. 

Of  objection  to  evidence.    Scjo  Sale  Of  Chattels,  4 

Of  defects.    See  Sale  of  Chattels,  8, 12. 
Warranty.    S^e  False  Representations,  2.    Sale  of  Chattsi^  7, 
8,12. 

Waste.    See  Landlord  and  Tenant,  6. 

WILLa 

1«  A  wilfgave  a  fnnd  to  a  trustee,  directing  that  the  interest  and  income 
arising  therefrom  should  be  paid  over  to  the  daughter  of  the  testa- 
trix, and  authorizing  said  trustee  to  pay  over  to  her  **  any  portion 
of  the  principal  of  said  trust  fund,  as  it  shall  seem  to  him  proper, 
for  her  support  and  comfort"  Held,  that  tlie  trust  power  in  re- 
spect to  payment  of  the  principal  was  imperative  and,  upon  the 
death  of  the  original  trustee,  might  be  exeoiited  by  a  trustee  ap- 
pomted  by  the  court    Osborne  w.  €h>rdon,  i% 

2l  Findings  sustaining  a  will  against  objections  on  the  ground  of  mental 
incapacity  and  undue  influence,  are  held  to  be  supported  by  the 
evidencei    Hoffman  v.  Joachim,  188 

WITNESSEa 
See  Change  of  Venue.    Eyidencb,  4,  6,  7. 

Attendance  as  a  witness  in  an  action  pending  in  another  stato  is  a  suf- 
ficient consideration  for  a  promise  to  pay  the  witness  more  tlian 
the  legal  fees,  since  such  attendance  could  not  have  been  compelled. 
Armstrong  v.  Prentice,  210 

Words  and  Phrases: 

Cause  of  action,  in  statute.    See  Trial,  Place  of. 

Completed  publication,  etc.,  in  statute.    See  Service  of  SumDonSw 

Crossing  of  highway,  in  statute.    See  Railroads,  16. 

Date  of  foreclosure  judgment,  in  statute.    See  Morioaqes,  S. 

Finding  of  a  court,  m  statute.    See  Appeal,  14. 

Twelve  months  next  after  the  fire,  in  policy.    See  Insurance,  9. 

Chrocer  delivering  goods  by  occupation,  in  policy.    See  Insurance,  4. 
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Out  of  this  state,  in  statute.    See  Limitation  of  Actions,  1. 
Parties  aforesaid,  in  affidavit    See  Attachmbnt,  2. 
Partnership,    See  Partnership,  1. 

Required  by  the  lessee,  in  lease.    See  Landlord  and  Tenant,  1. 
For  the  sole  use  of,  in  policy.    See  Guardian  and  Ward,  1. 
Special  injury,  in  statute.    See  Railroads,  6. 
Trustee  of  an  express  trust,  in  statute.    See  Insurance,  It 
Voluntary  appearance.    See  Justices*  Courts,  2. 
Writ. 
Of  attachment    See  Attachment,  1. 
Of  certiorasH,    See  Certiorarl    Costs,  1. 
Of  execution.    See  Plbadinq.  2. 

Of  mandamus,    3ee  Mandamu&    Officers,  3,  4    Schools,  t 
Of  prohibition.    See  Prohibition. 
Of  quo  warranto.    See  Officers,  4.    Supreme  Court. 
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